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PREFACE 


THE  New,  Rules  05  Pleading  promulgated  by  (he  Judges 
have  effected  an  extensive  Reform  in  the  Science  of  Sfecial 
Pleading,  and  have  rendered  it  essential  that  the  Pleader 
should  not  only  be  fully  acquainted  with  the  fads  of  his  case, 
but  should  also  be  master  of  the  Lmjo  affiscting  it. 

By  limiting  the  plaintiff  to  one  count  for  each  distinct  cause 
of  action,  and  the  defendant  to  one  plea  for  each  separate 
ground  of  defence,  each  party  is  compelled  to  ascertain  and 
state  his  case  with  accuracy  and  precision ;  divested  of  any  su- 
perfluous allegations  which  his  proofs  may  be  inadequate  to 
support,  and  yet  sustained  by  averments  which  may  have  been 
anxiously  introduced  in  order  to  meet  the  scrutiny  and  objec- 
tions of  his  adversary.  When  several  counts  or  several  pleas 
ii/Mm  the  same  pnncipal  subject-matter  could  be  adopted,— 
when  the  same  fact  might  be  varied  in  shape  or  form  at  pleas- 
ure,— ^it  mattered  Uttle  to  the  Pleader  that  parts  of  his  {lad- 
ings were  incorrect ;  he  was  not  boQnd  to  concentrate  his  case ; 
and  he  sought  refuge  from  the  consequences  of  his  ignorance 
of  the  facts,  or  of  their  legal  operation,  in  the  diversity  and  va- 
riety of  his  claims  or  defences.  There  was  little  incentive  to 
industry,  as  there  was  a  ready  shelter  for  indifference,  idleness, 
or  incapacity. 

The  abolition  of  the  unbounded  and  illogical  effect  of  the 
general  issue  has  produced,  and  will  continue  to  produce  the 
most  powerful  influence  in  promoting  investigation,  and  there- 
fore extending  learning  and  knowledge  upon  this  important 
branch  of  the  law. 
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These  Rules  are  not  only  deserving  of  encomiam  in  this  res- 
pect ;  they  entitle  the  learned  persons  vi^ho  framed  them  to  the 
thanks  of  the  public,  because  they  tend  to  strengthen  the  im- 
portant line  of  demarcation  between  the  different  provinces  of 
the  Court  and  Jury,  by  extracting  and  separating  the  law 
from  the  facts,  and  to  relieve  suitors  from  unnecessary  expen- 
ses, by  enabling  them  to  ascertain,  in  due  time  before  the  trial, 
the  nature  of  (he  evidence  each  party  has  fo  adduce. 

Questions  of  Law,  upon  which,  in  many  instances,  die  sub- 
stantial merits  of  the  claim  or  defence  entirely  hinged,  were  by 
the  indefinite  and  sweeping  effect  of  the  General  Issue  in  ac- 
tions of  Assumpsit,  Debt  on  Simple  Contract,  and  Case,  ne- 
cessarily diverted  from  the  decision  of  the  Court,  in  the  early 
stages  of  the  Cause.  The  consequence  was,  that  in  such  in- 
stances the  facts  and  law  were  presented  to  the  Judge  and 
Jury,  in  the  hurry  of  a  Nisi  Prius  Court,  in  a  confused  and 
complicated  mass,  and  much  valuable  time  was  exhausted,  and 
great  expense  incurred,  in  ascertaining  the  facts,  although 
probably  the  parties  did  not  materially  disagree  respecting 
them,  and  the  cause  ended  with  the  reservation  of  a  point  of 
law  for  the  opinion  of  the  Court  above,  which  might  have  been 
less  expensively  decided  long  before  on  demurrer  to  the  Plead- 
ings. Under  the  New  Rules  many  actions  are  decided  upon 
ike  merits^  by  demurrer ;  and  this  will  account  in  some  measure 
for  the  great  increase  of  demurrers.  It  is  true  that  until  these 
Rules  are  thoroughly  understood,  points  in  pleading  of  a  mere 
technical  nature  will  constantly  arise  ;  but  it  is  equally  true 
that  the  result  of  a  demurrer  will  often  substantially  decide  aq 
action  in  reference  to  the  justice  of  the  claim* 

In  cases  in  which  no  question  of  Law  arose,  the  vague  and 
unlimited  operation  of  the  General  Issue  under  the  old  system, 
left  each  party  in  doubt  as  to  the  case  and  probable  objections 
of  his  adversary ;  and,  consequently,  each  was  compelled  to 
provide  himself  with  evidence  of  various  matters  irrelevant  to 
the  real  merits  of  his  case,  and  which  perhaps  his  opponent 
never  thought  of  contesting.     This,  however,  no  longer  exists ;  ' 
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and  the  removal  of  the  grievance  may  safely  and  triumphantly 
be  presented  to  the  notice  of  those  who  complain  that  there  is 
frequently  much  prolixitjs  expense  and  difficulty  in  placing 
upon  the  record  the  special  and  numerous  grounds  of  defence 
with  which  a  defendant  is  often  provided.  The  evil  of  unne- 
cessary expense  at  the  trial  is  obviously  of  greater  magnitude 
than  the  limited  expense^of  special  pleading.  But  it  cannot  be 
denied  that  in  actions  for  trifling  debts  it  would  be  desirable 
that  even  this  smaller  evil  should^  if  possible,  be  removed  ot 
lessened. 

The  abolition  of  much  of  the  mere  verbiage  of  pleading, 
may  also  be  reckoned  amongst  one  of  the  merits  of  the  new 
system. 

It  is  obvious  that  the  Practitioner  now  experienceis  a  great 
increase  of  anxiety,  labor  and  responsibility  in  framing  Plead- 
ings. Those  who  are  constantly  engaged  in  this  department 
of  the  profession  will  bear  testimony  to  this  fact,  and  vidll  be 
indulgent  in  their  criticism  of  a  Work  which,  for  the  first  time 
since  the  new  system  came  into  operation,  professes  to  bring 
forward  a  numerous  and  elaborate  collection  of  Forms  of 
Pleadings  on  this  most  difficult  and  scientific  subject ;  and 
forms  which  are  constantly  of  the  most  special  nature, 
often  involve  questions  of  the  greatest  nicety.  The  greater 
part  of  this  Collection  of  Precedents  has  been  carefully  se- 
lected from  such  Pleadings  as  have  occurred  in  my  own  prac- 
tice ;  and  having  derived  great  assistance  from  these  Forms, 
I  am  induced  to  present  them  to  the  Profession^  trusting  they 
may  facilitate  the  research  and  extend  the  knowledge  of  the 
Student,  and  relieve  the  Practitioner  of  some  portion  of  his 
labors.  I  have  the  more  confidence  in  regard  to  several  of  the 
Forms  in  this  Collection,  as  they  have  been  settled  by  eminent 
and  experienced  Counsel ;  and  although  they  have  not  all  re- 
ceived that  sanction,  there  are  many  that  have  passed  with 
safety  the  ordeal  of  a  demurrer  or  a  trial.  A  large  j^rtion  of 
the  Forms  has  been  framed  purposely  for  this  Work,  in  order 
to  meet  the  ordinary  emergencies  of  Practice. 
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The  Work  begins  by  slating  the  usual  commencements  and 
conclusions  of  Pleadings ;  und^  this  head  there  will  be  found, 
collected  in  the  notes,  many  of  the  most  useful  rules  and  p<Mnt» 
of  practice  connected  with  these  Forms  ;  (a)  and  the  necesatj 
of  adhering  to  and  consequences  of  departing  from  them  are 
fully  pointed  out  and  explained. 

I  have  given  Forms  of  causes  of  Demurrer  to  some  extent, 
and  have  availed  myself  of  this  opportunity  of  noticing  and 
discussing  in  the  Notes  thereon  many  of  the  more  impwtant 
principles  and  rules  of  Pleading  ;  and  I  hope  that  by  ccHisult- 
ing  these  Forms  and  notes  some  of  the  more  common  errors  in 
Pleading  may  be  foreseen  and  avoided. 

The  different  Forms  of  Action  re-arranged  in  their  usual 
order,  and  all  the  Pleadings  in  each,  are  collected  and  ex- 
hausted before  the  succeeding  Form  of  Action  is  noticed. 
Thus,  under,  the  head  of  Assumpsit  are  comprised  and  collect- 
ed together  the  Declarations,  the  Pleas,  Replications,  &c.  ap- 
propriate to  that  form  of  remedy.  As  Precedents  are  not  sus- 
ceptible of  any  very  philosophical  or  ansJiytical  arrangement,  I 
have  given  them  in  cdphahetical  order ^  in  reference  to  their 
subject-matter,  which  probably  will  render  them  more  easily 
accessible. 

There  are  also  introduced  in  various  parts  of  the  Work  re- 
marks on  the  Law,  and  on  Pleading  and  Evidence  (6),  con- 
nected with  the  sul^ect-tnatter  of  the  Precedents,  with  refer- 
ences to  elementary  Treatises  on  the  subject ;  and  I  have  oc- 
casionally made  such  practical  observations  and  suggestions  in 
regard  to  the  best  course  to  be  pursued  in  certain  emergencies 
as  my  experience  has  dictated.   - 

(a)  Thui  in  Notes  on  the  d4UB  of  the  declaration,  the  plea,  &A,  I  haTe  detailed  the 
rules  of  practice  as  to  the  time  for  declaring,  pleading,  &c. :  and  in  notes  as  to  the  par- 
ties* names,  and  the  form  of  action  as  recited  in  the  declaration,  I  have  stated  the  prac- 
tice as  to  the  necessity  of  conformity  in  these  respects  between  the. writ  and  deelan- 
tion.  The  practice  as  to  issuable  pleas,  several  pica?,  and  signature  of  pleas,  &c.  re 
plying,  rojoiaing  and  demurring,  is  also  stated. 

(6)  Vide  chiefly  the  notes  to  the  Pleas. 
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A  copy  of  the  New  Rules^  with  Notes  thereon,  and  ref- 
erences to  the  Precedents  is  appended  to  the  first  volume. 
A  copious  Index  to  the  Forms,  will  be  found  at  the  end  of  the 
second  volume,  and  an  Analytical  Table  and  an  Index  to  the 
Notes  contained  in  that  volume,  will  be  found  at  the  beginning 
of  each  volume. 

I  have  stated  in  the  Addenda  such  decisions  on  points  of 
Pleading  in  Assumpsit  and  Debt  as  have  been  reported  since 
the  Work  was  in  the  Press. 

Temple,  1630. 
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I.  OF  DECLARATIONS. 

1.  In  Actions  commenced  in  the  Superior  Courts. 

1.  Declaration  aAer  a  writ  ofsamiiions       .....  Pagt  1 

2.  Declaration  after  arrest  where  the  party  is  not  in  custody  6 

3.  Declaration  where  the  defendant  is  in  custody  .  .  ib. 

4.  Declaration  after  the  arrest  of  one  or  more  of  the  defendants,  and  where 

one  or  more  of  them  shall  have  been  served  only  and  not  arrested     .  7 

5.  Declaration  against  two  defendants  where  in  a  former  action  against  one 

of  them  he  pleaded  the  non-joinder  of  the  other  in  abatement  ib. 

6.  Declaration  in  an  action  against  one  of  two  defendants,  the  other  having 

been  outlawed    ........  ib. 
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2.  Declarations  in  actions  removed  from  Inferior  Courts,  or  com- 

menced by  the  Old  Process. 
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2.  Declaration   bj  an  administrator,  with   the*  will  annexed,  no  executor 

being  appointed,  &c.  .  .  .     ib. 

3.  Bv  an  aaministrator  with  the  will  annexed,  of  goods  left  unadministered 

by  an  executor  deceased                                .  .            .10 

4.  By  an  administrator  during  the  minority  of  an  executor  .            .          ib. 

5.  By  husband  and  wife  administratrix  .            .11 

6.  Against  an  administrator              .            .  ib. 

7.  By  the  assignees  of  a  bankrupt          .  .            .    ib. 

8.  By  the  assignees  of  a  bankrupt  partner  and  the  solvent  partner  .          12 

9.  By  the  assignees  of  an  insolvent  debtor  .                        .    ib. 

10.  By  or  against  attornies      .......  ib. 
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sue  by  their  clerk,  &c  .....  .13 

12.  Against  such  clerk  .    ib. 

13.  By  one  of  the  public  officers  of  a  banking  company  under  7  Geo.  4^  c.  46, 
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14.  Declaration  by  or  against  a  corporation  .....  .14 

15.  ^y  an  executor                                    .                                                  .  .    ib. 

16.  By  a  surviving  executor    .......  ib. 

17.  Against nn  executor;  or  husband  and  wife,  executrix  .    ib. 

18.  Declaration  against  hundredors    ....'•  15 

19.  Declaration  by  a  husband  and  wife                                          .  .    ib. 

20.  Against  husband  and  wife            ......  ib 

21.  Declaration  by  an  infant                                 .                         •            •  •    ib. 

22.  Against  an  infant               ..•••••  ib. 
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23.  Declaration  by  an  informer         ......   Pagt  IS 

24.  Declaration  against  peers  and  members  of  parliament  .    ib. 

25.  Form  of  declaration  by  or  against  asurvivingplaintiff  or  defendant,  where 
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6.  Plea  in  bar  to  part  of  a  count  in  a  declaration  .... 

7.  Replication  to  a  plea  in  bar  pleaded  to  part  of  a  count  . 
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11.  Surrejoinder  ........ 
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III.  DEMURRERS. 
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1.  To  DxcLARATioNS — (conttnued.) 
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19.  That  the  amount  of  damages  is  not  laid  in  the  declaration  •  34 

2.  Causes  of  Demurrer  to  Pleas. 

1.  That  it  is  not  shown  whether  defendant  pleads  by  attorney  or  in  person    ib. 
.2.  That  the  plea  professes  in  the  commencement  to  answer  the  whole  dec- 
iaration,but  contains  in  the  body  thereof  an  answer  as  to  part  only         .    ib. 

3.  That  the  plea  improperly  concludes  to  the  country  instead  of  concluding 
with  a  verification  ;  or  vice  versa  .....  35 

4.  Demurrer  to  a  plea  to  a  count  on  a  bill  of  exchange  for  duplicity  in  alleg- 
ing that  there  was  no  consideration  for  the  acceptance  or  indorsement, 
and  also  relying  on  fraud,  &c.  .  .    ib. 

5.  That  the  plea  is  hypothetical  or  in  the  alternative,  and  does  not  confess 

or  traverse     .  ......    ib. 

6.  That  the  plea  is  argumentative  .  .....  36 

7.  That  the  matter  is  pleaded  by  way  of  recital  or  rehearsal,  and  not  posi- 
tively .  .  .  .  .  .    ib. 

8.  That  the  plea  is  repugnant  .  .  .  .  .  ib. 

9.  That  the  plea  contains  a  negative  pregnant  .  .  .  '37 

10.  That  the  plea  traverses  more  than  is  alleged  in  the  declaration,  and  is 

too  extensive       ....*...  ib. 

11.  That  the  traverse  in  the  plea  should  have  been  in  the  disjunctive  .     38 

12.  That  a   plea  to  a  declaration  in  trover  amounts   to  the  general  issue  or 

general  traverse,  as  it  sets  up  title  and  possession  in  the  defendant  with- 
out giving  the  plaintiff  color  .  .         ib. 

13.  That  a  plea  to  a  declaration  on  a  bill  of  exchange  is  not  sufficiently  cer- 

tain, it  merely  alleging   that  there  was  no  consideration  for  the  accept- 
ance of  the  bill  .-  .  •  .  .39 

3l  Causes  of  DenfUrrer  to  Replications. 

1.  That  the  traverse  is  too   extensive,  and  should  have   been  in  the  disjunc- 

tive .  ....  .  .  .  .         ib. 

2.  That  a  replication  of  de  injuria,  and  a  new  assignment  in  trespass,  amount 

to  duplicity    .  .  .  .    ib. 

3.  That  ttie  replication  is  double  and   multifarious^  and   puts  too  many  dis- 

tinct allegations  and  matters  in  issue,  it  being  de  injuria  to  a  plea  in  tres- 
pass of  a  right  of  way  exercised  for  twenty  years  i  .  .  40 

4.  Causes  of  demurrer  to  Rejoinders. 

1.  That  there  is  a  departure,  the  rejoinder  departing  f|ym  the  plea  .    41 


DECLARATIONS  IN  ASSUMPSIT. 


1.  The  Common  Ihdkbitatus  Count,  for  goods,  work,  moneys,  &c. 

2.  Form  of  the  common  count,  stating  the  exact  sum  due,  and  admitting  pay- 

ments on  account  ...... 

ADMINISTRATORS.     [On  "  Bills,"  85.] 

1.  Declaration  bv  an  administrator  on  promises  to  the  intestate 

2.  By  an  administrator   laying  a  debt  to   the  intestate  and  a   promise  to  the 

plaintiff     ......... 

3.  By  an  administrator  on  a  cause  of  action  arising  after  the  in  testate 's-death 

4.  Declaration  against  an  administrator  on  promises  by  the  intestate 

5.  Against  an  administrator  laying  a  debt  from  the  intestate  and  a  promise  by 

the  administrator 

6.  Against  an  administrator  on  a  cause  of  action  arising  after  the  intestate's 

deAth.  .•••••••• 


42 
44 


ib. 

45 

ib. 
46 

ib. 

ib. 


xii  ASSUMPSIT:— DECLARATIONS.        / 

AGENTS. 

1.  DeclaratioD  by  an  figent  fbrcommiMion,  &e.  Pmgt€7 

2.  Against  an  agent  for  not  accounting  for  goods,  dtc.  inlnisted  to  bim  to 

sell  ....,.«•  lb. 

3.  Against  an  agent  for  not  using  due  care  in  selling  goods    .  .    4d 

4.  Against  an  agent  employed  to  sell  goods,  for  not  obeying  the  orders  of 
his  principal  ........  49 

5.  Declaration  in  assampait  against  an  agent  appointed  to  sell  gf>ods  at  stat- 

ed prices,  for  selling  part  at  less  prices,  for  not  accounting  for  those  eold, 
and  not  delivering  up  the  remainder  of  the  goods  .    ik 

6.  Declaration  against  an  auctioneer  for  selling  on  credit  .  50 

7.  Against  the  captain  of  a  ship,  or  an   agent,  at  the  suit  of  the  owner,  for 

not  procuring  a  sufficient  cargo  .51 

8.  Second  count,  for  not  properly  stowing  the  cargo        .            ,  .          ib. 

9.  Against  a  shipping   broker,  the   proprietor  of  a  sbippiog  office,  for  not 
forwarding  plaintiflf's  goods  by  a  vessel  proceeding  abroad  .    52 

10.  Declaration  in  assumpsit  against  the  payee  of  a  bill  of  exchange  (drawn 
by  the  plaintiff  on  a  third  person,  and  indorsed  by  defendant)  fur  not 
taking  up  the  bill  with  money  paid  to  him  by  the  plaintifi*  for  that  pur- 
pose, whereby  the  plaintiff  was  arrested  on  the  bill      ...  53 

11.  Declaration  against  a  bill  broker  for  not  discounting  a  bill  intrusted  to 

him,  or  returning  it  .54 

12.  Against  a  distraining  broker  for  negligence  in  keeping  and  selling  the 
£Oods  distrained.  ......  .  ib. 

13.'  Declaration  against  an  agent  on  his  implied  promise  that  he  had  authori- 
ty from  his  principal  to  sell  goods  to  the  plaintiff  .  .56 
14.  Declaration  oy  a  principal  against  his  del  credere  agent  .on  bis  guarantee    ib. 

AGISTMENT 57 

ANNUITY. 

For  the  arrears  of  an  annuity  which  defendant  in  writing  promised  to  allow 

the  plaintiff  in  consideration  of  past  seduction  and  cohabitation  .  .    ib. 

APOTHECARIES. 

Declaration  by  a  surgeon  and  apothecary  for  his  bill  .  .  58 

ASSIGNEES  OF  A  BANKRUPT.     [On  «  Bills,"  37.] 

1.  Declaration  for  goods  sold,  &c.  by  the  bankrupt  .    ib. 

2.  By  the  assignees  of  a  bankrupt,  laying  a  debt  to  the  bankrupt  and  a  pro- 

mise to  the  assignees       .......  59 

3.  By  assignees  on  causes  of  action  arising  after  the  bankruptcy  .    ib. 

4.  Declaration  by  the  assignees  of  a  bankrupt  and  the  solvent  partner  of  the 

bankrupt   .........  GO 

ASSIGNEES  OF  AN  INSOLVENT  DEBTOR.     [On  "  Bills,"  88 ;  "  Notes," 
15.] 

1.  On  a  cause  of  action  which  accrued  to  the  insolvent  •  .  .    ib. 

2.  By  the  assignee  of  an  insolvent  debtor  on  a  cause  of  action  accruing  after 

the  petition  ........  61 

ATTORNEYS.     [See  "  Age.nts."J 

1.  Declaration  by  an  attorney,  for  his  bill  of  costs  for  prosecuting  or  defend- 

ing suits,  or  for  conveyancing,  or  otherwise  .    ib. 

2.  General  count  against  an  attorney,  for  negligence  in  conducting  an  action 

at  the  plnintiiT's  suit  against  a  third  person  .63 

3.  General  count  against  nn   attorney,  for  negligence  in  defending  a  cause  at 

the  trial  ....  .  .  .  .    63 

4.  Assumpsit  against  an  attorney,  (employed    to  conduct   an  action  against 

another  attorney,  for  negligence,)  for  carelessly  omitting  to  adduce  pro- 
per evidence,  whereby  plaintiff  was  nonsuited  .64 

5.  Declaration  in  assumpsit  against  an  attorney,  for  carelessness  in  invest- 

ing plaintiff's  money  upon  an  insufficient  annuity  security     .  65 

6.  Declaration  in  assumpsit  by  an  executor  against  the  executor  of  an  attor- 

ney, for  the  carelessness  of  the  latter  in  the  investigation  of  the  suffi- 
ciency of  the  security  for  the  payment  of  an  annuity,  which  the  plain- 
tiff's testator  (the  attorney's  client)  purchased  of  the  proprietor  of  the 
annuity         .........    67 

AUCTIONEER  AND  APPRAISER. 

Declaration  in  assumpsit  by  an  auctioneer  and  appraiser,  for  his  bill         .  69 
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AWARDS. 

1.  DeciarattoD  upon  an  award  or  umpirage  made  in  pursuaace  of  a  wriiten  or 

^rol  agreement  or  subroisaioQ  between  the  parlies,  where  the  time  for 
making  the  award  was  prolonged  .....       P*igt  69 

2.  Upon  an  award  made  by  virtue  of  a  judge's  order  in  a  cause  71 

3.  Indebitatus  count  on  an  award  .  .  .    ib. 

4.  Indebitatus  count  on  an  umpirage  .....  72 

BAILEES.     [See  "  Hire,'M21.] 

1.  Declaration  against  a  bailee  for  reward  (viz.  a  watchmaker),  for  not  using 
due  care  in  repairing  the  goods,  for  not  taking  care  of  them,  and  for 
returning  ihem  on  request  (in  one  count)  .  .  .    ib. 

5.  Against  a  bleacher,  for  not  bleaching  clothes  properly,  and  for  injuring 

them  .    •      .        % .  .73 

3.  Against  a  bailee  employed  to  bleach  goods,  «&c.  ior  taking  care  of  the 

goods  .74 

4.  Bv  the  assignees  of  a  bankrupt,  for  not  returning  or  pajing  for  sacks  de- 

livered   to  the  defendant  by  the  bankrupt,  with  flour,  <&c.  therein  sold 
by  the  bankrupt  to  the  defendant  .  .  .  ib 

BANKRUPT.     [See  "  Assighees."] 
BILLS  OF  EXCHANGE. 

1.  Assumpsit  in  ordinary  cases  on  Inland  BiJJs. 

1.  Drawer,  being  payee,  v,  acceptor    .  .  .  .  .  75 

2.  Drawer,  not  being  payee,  ana  baying  taken  up  the  bill,  against  the  ac- 

ceptor   .             ........  76 

3.  Payee,  not  being  drawer,  agoinst  acceptor             .  .77 

4.  Indorsee  r.  acceptor                                 .             .         •  .  .          ib. 

5.  Payee  V.  drawer; — default  acceptance                   .  .                         .78 

6.  Indorsee  v.  drawer ; — default  acceptance          .  .            .          ib. 

7.  Indorsee  V.  indorser; — default  acceptance  -                         .79 

8.  Indorsee  r- drawer; — default  payment  by  drawee •    .  .            .          ib. 

9.  Indorsee  r.  indorser ; — default  payment  by  drawee  .     ib. 

10.  Indorsee  v.  drawer  or  indorser,  on  bill  payable  after  sigHt  .  80 

2.  In  Particular  Cases. 

11.  Indorsee  v.  acceptor,  on  bill  payable  at  a  bankers  *<  and  not  elsewhere*'  ib. 
\^.  Indorsee  v.  drawer  in  such  case  .  .  81 
13.  Indorsee  r.  drawer,  on  bill  drawn  and  accepted  payable  at  a  particular 

place      ........  .  ib. 

14.''Drawer  r.  acceptor,  on  bill  accepted  payable  on  a  contingency  .  ib. 

15.  Indorsee  v.  drawer,  where  notice  of  dishonor  was  not  giyen,  but  draw- 

er had  no  effects  in  the  drawee's  hands,  &c.  ...  82 

16.  Against  drawer,  on  default  payment,  where  the  drawee  could  not  be 

found  .  *  .  .  .        '     .     ib. 

17.  Indorsee  r.  drawer,  where  drawee  was  deod  .  .^83 

18.  Indorsee  v.  drawer,  where  the  defendant  dispensed  with  presentment       ib. 

3.  On  Bills,  in  the  case  of  Particular  Persons.    ^ 

19.  Executor  of  drawer  v.  acceptor,  with  the  common  count,  laying  the 

promise  to  the  testator  .  .  .84 

20.«£iecutor  of  drawer  r.  acceptor,  laying  promises  to  the  plaintiff,  as  exe- 
cutor    .........  85 

21.  By  administrator  of  drawer  V.  acceptor     .  .    ib. 

22.  By  the   drawer,  d:c.  against   the  executor  or  administrator  of  the  ac- 

ceptor  .........  ib. 

23.  By  indorsee  of  executor  of  drawer  v.  acceptor  .    •       .  .86 

24.  By  indorsee  of  administrator  of  drawer  v.  acceptor  .  .  ib. 

25.  By  the  assignees  of  bankrupt  drawer  against  the  acceptor,  with   the 

common  count  laying  promises  to  the  bankrupt;  and  a  form  of  decla- 
ration laying  promises  to  the  assignees    .  .  .87 

26.  Form  in  the  above  case,  laying  promises  to  the  assignees  .  ib. 

27.  Qy  assignee  of  drawer,  an  insolvent  debtor,  against  acceptor      .  88 

28.  hy  the  suryiying  drawer  against  the  acceptor  .  .  ib. 

29.  By  husband  and  wife,  on  a  bill  drawn  by  and  payable  to  the  wife  before 

marriage,  against  the  acceptor  .89 

30.  Against  husband  and  wife,  on  a  bill  accepted  by  her  before  marriage        ib. 

4.  On  Foreign  Bills. 

31.  Drawer  (or  indorser)  against  acceptor  •  •  •  •  90 
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xiv  ASSUMPSIT :— DECLARATIONS. 

BFULS  OF  EXCUAfiGE—ieonHnued.) 

32.  Indorsee  v.  drawer  of  foreign  bill ;— default  acceptance  P^*  9i 

33.  Indorsee  v.  drawer  ; — default  payment            ...  .         ib. 

34.  Indorsee  v.  acceptor  supra  protest  .ft. 

BOARD  AND  LODGING 92,151 

CARRIERS. 

1.  Declaration  by  a  carrier  for  the  carriage  of  goods  by  land  .  .91 

2.  For  the  freight  of  goods    .......         93 

3.  For  lighterage  .    ib. 

4.  Assumpsit  by  the  master  of  a  ship,  on  the  bill  of  lading,  against  the  con- 

signee of  goods,  for  not  receiving  goods  from  the  ship  in  a  reasonable 
time  .     '      .  • .  .         ib. 

5.  Declaration  against  a  carrier,  on   his  common  law  liability,  for  losing 

goods  .94 

6.  Against  a  carrier,  for  gross  neglect,  whereby  the  goods  were  lost  96 

7.  Assumpsit  against  a  carrier,  for  carelessly  delaying  the  carriage  and  de- 

livery of  a  parcel  .97 

8.  Assumpsit  against  a  carrier  by  water,  by  the  consignor  (with  whom  the 

con ti act  was  made),  for  not  giving  the  consignee  notice  of  the  arrival 
of  the  goods,  or  forwarding  them  to  him  .  ib. 

9.  Declaration  in  assumpsit  by  an  administratrix  against  a  stage-coach  pro- 

prietor, for  so  negligently  driving  the  coach  that  it  was  upset,  whereby 
the  leg  of  the  intestate  was  broken,  and  he  died ;  showing  special  dam- 
age      .....a..  •.    «ro 

CHARTER-PARTIES. 100 


CHECKS. 

1.  Payee  of  check  v.  drawer  .  .    ib*. 

2.  Bearer,  not  being  payee  v.  drawer  .  .101 

COACH  OR  BOOKING-OFFICE  KEEPER. 

Declaration  Ibr  not  taking  care  of  goods,  or  forwarding  them  .  .    ib. 

COMPOSITION  of  TITHES.     [See  "  Tithes,"  173] 

CROPS. 

1.  Indebitatus  count  for  crops  sold  to  the  defendant     ....  102 

2.  Declaration  by  an  outgoing  tenant  against  an  incoming  tenant,  to  recover 

the  amount  of  a  valuation  of  crops,  tillages,  &c.  .  .175 

DEMURRAGE 103 

ESTATES.     [See  "  Vendors. "] 

EXCHANGE.     [See  «  Warrant r."] 

For  not  delivering  goods,  and  paying  money  on  a  contract  of  exchange  .        104 

EXECUTORS.     [On  *'  Bills"  and  "  Notes,"  84,  156.] 

1.  Declsration  by  an  executor  on  promises  to  the  testator  .105 

2.  The  like,  with  a  count  laying  a  debt  to  the  testator  and  a  promise  to  the 

plaintiff   .........  ib. 

3.  By  an  executor,  on  a  cause  of  action  arising  afler  the  testator's  death       .    ib. 

4.  By  an  executor,  for  use  and  occupation,  to  recover  a  quarter's  rent,  where 

the  testator  died  during  the  currency  of  the  quarter  .106 

5.  By  exvutors,  to  recover  the  value  of 'work,  Ac.  done  partly  by  the  tes- 

tator^ and  finished  by  the  executors  after  his  death,  in  pursuance  of  de- 
fendant's contract  with  him       ......  ib. 

6.  Declaration  against  an  executor,  on  promises  by  the  testator  .  107 

7.  The  like,  with  a  count  laying  a  debt  from  the  testator,  and  a  promise  by 

the  executor  .  .  .    ib. 

8.  Against  an  executor,  on  a  cause  of  action  arising  afler  the  testator's  death  108 

9.  Against  an  executor,  on  his  promise  to  pay  a  sum  of  money  in  considera- 

tion of  the  plaintiff  rescinding  a  contract  for  the  hire  of  a  carriage,  made 
with  the  testator  .......         ib. 

FARRIERS. 

Against  a  farrier,  for  not  using  due  care,  &c.  in  his  treatment  of  the  plain- 
tiff's hone,  which  was  lame  .        .  109 
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FIXTURES Ill 

FORBEARANCE.     [See  "  Guarantees.']  * 

1.  Od  promiBC  to  pay  debt,  &c.  if  the  plaintiff  would  suspend  action         .        ib. 

2.  On  a  promise  to  pay  the  costs  of  an  action  in  which  clefendant  had  been 

the  plaintiff's   attorney,  and   also   the  costa  of  an  application  to  the 
Court  against  the  defendant,  if  plaiiHiff  would  forbear,  &c.    -  .  112 

3.  Declaration  by  the  proprietor  of  a  stage  coach,  on  promise  to  pay  a  sum 

if  the  plaintiff  would  discontinue  his  coach      .  .  113 

FREIGHT 93 

GOODS  SOLD.     [See  "  Sale  of  Goods."] 

GOODWILL. 

Declaration  for  the  price  of  the  good-will  of  a  business      .  114 

GUARANTEES.     [See  "  Jndemnttt."]      [On  guarantee  of  agent  selling,  56.] 

1.  On  a  guarantee  of  the  price  of  goods  to  be'supplied  to  a  third  person       115 

2.  On  a  guarantee  in  consideration  that  the  plaintiff  would  let  a  house  to  a 

third  person,  the  defendant  would  be  answerable  for  the  rent  116 

3.  By  a  landlord   on  a  promise  to  pay  him  arrears  of  rent  doe  from  a, third 

person  and  the  costs  of  a  distress,  in  consideration  he  would  withdraw 
the  distress     ...*.....  117 

4.  Declaration  upon  a  guarantee  to  bankersthat  a  third  person  should  pay 

his  account  with  them  if  they  would  open  an  account  with  him        .         118 

5.  On  defendant's  promise  to  pay  the  debt  of  a  third  person  in  consideration 

that  plaintiff  would  not  sue  him      .  .   ,*       .  *  .  119 

6.  On  a  promise  to  pay  debt  and  costs  in  consideration  that.plaintiff  would 

•  suspend  {iroceedings  on  a  cognovit  which  a  third   person  had  given  him     ib. 

7.  On  a  promise  to  pay  the   debt  of  another  in  consiaeration  that  plaintiff 

would  give  up  a  lien  on  goods  which  he  held  as  a  sfcurity  120 

HIRE.     [See  "  Bailees,"  72.] 

1.  Against  the  hirer  of  goods  for  the  price  of  hire  thereof  .    '        .  121 

2.  Against  the  hirer  of  goods  for  carelessness  .  .  •  ib. 

3.  Against  a  coach   proprietor  for  refusing  to  receive  on  hire  coaches  built 

for  him  by  the  plaintiff  to  be  let  by  him  to  defendant,  and  for  returning 
others  before  the  time  agreed  upon     .         .  .     ib. 

HORSE-MEAT  .122 

HUSBAND  AND  WIFE.     [On  "  Bills,  89."] 

1.  Declaration  by  them  for  goods  sold,  6lc.  by  the  wife  before  marriage         .  123 

2.  By  husband  and  wife  as  administratrix        .         .  .^  .  .  ib. 

3.  Declaration  against  husband  and  wife  for  goods  sold  to  her,  &c.  befbre 

marriage         .  ........  124 

INDEMNITY.     [See  "  Guarantees."] 

1.  By  the  acceptor  of  an  accommodation  bill  against  fte  party  for  whose 

use  he  accepted  it,  for  not  indemnifying  him   .  .  .  .        ib. 

2.  For  not  indemnifying  the  plaintiff  as  defendant's  surety  in  a  maltster's 
bond  to  the  crown,  whereby  plaintiff's  goods  were  taken  upon  crown 
process  founded  on  a  judgment  upon  the  bond  .         •   .  .        .  125 

3.  Declaration  upon   the  defendant's  promise  to  indemnify  the  plaintiff  if 

he  would  defend  an  action  brought  against  him  for  money  in  which 
the  defendant  claimed  an  interest  .....         127 

4.  Assumspsit  at  the  suit  of  a  sheriff's  officer  upon  a  promise  to  indemnify 

him  if  he  would  sell  goods  under  a  fieri  facias  issued  by  defendant, 
such  goods  being  claimed  by  a  third  person,  showing  that  in  conse- 
quence of  the  sale  the  latter  recovered  iagainst  the  sheriff  in  trover        .  129 

INSURANCE  BROKER. 

Declaration  by  an  insurance  broker  for  his  brokerage,  and  for  premiums  paid 

by  him  and  due  to  him  for  underwriting  ....        131 

INSURANCE,  POLICY  OF. 

1.  Upon  a  policy  of  insurance  upon  the  cargo  of  a  ship,  &c.  .  132 

2.  Declaration  on  a  policy  of  insurance,  not   under  seal,  effected   with  an  in- 

surance office  on  the  life  of  a  third  person       ...»        134  ' 
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INTEREST. 

Count  for      ........  Pa^e4ifC 

LANDLORD  AND  TENANT.     [See  "  Crops,"  "  Gcarahtees,"  "  Tillagii.'T 
1.  Special  declaration  by  a  landlord  against  his  tenant  for  non-payaient  of 

rent,  the  demise  not  being  under  seal  .137 

3.  The  common  count  for  use  and  occupation  .  .133 

3.  For  the  rent  of  lodgings     ......  .        ik 

4.  Against  a  tenant  for  not  keeping  the  premises  in  tenantable  repair  .  139 

5.  For  not  using  the  premises  in  a  tenant-like  manner  .         ik 

6.  On  a  written  demise  determinable  oo  a  notice  to  quit,  for  not  allowing 

the  lands  to  lie  fallow,  or  manuring,  for  removing  manure,  and  yield- 
ing up  the  lands  in  a  deteriorated  state,  ^c.  .110 

7.  Against  a  tenant  of  a  farm  flir  not  cultivating  the  farm  according  to  the 

custom  of  the  country     ......  .143 

8.  By  a  landlord  against  nis  tenant  for  not  delivering  up  possession,  where- 

by the  superior  landlord  recovered  double  rent  and  costs  against  plaintiff*  145 

LIEN.     [See  **  Guarantees,"  120.] 

LIGHTERAGE S3 

LIMITATIONS,  STATUTE  OF. 

On  a  promise  to  pay  (*<  when  able")  a  debt  barred  by  the  statute  146 

MARRIAGE. 

1.  Common  count  for  a  breach  of  promise  of  marriage  .  .147 

2.  For  a  breach   of  promise  of  marriage  where  the  defendant  has  married 

another  person     .......  148 

3.  For  a  breach  of  promise  of  marriage  where  the  promise  was  general,  and 

defendant  discharged  the  plaintiff  from  requiring  the  performance  of 
his  promise,  and  no  request  was  made  .  .   iS. 

4.  For  a  breach  of  promise  of  marriage  where   the  defendant  promised  to 

marry  the  plaintiff  upon  condition  that  her  father  would  pay  a  mar- 
riage portion  .......  146 

MASTER  AND  SERVANT. 

1.  Form  of  special  count  for  wages        ......  149 

2.  Indebitatus  count  for  wages  ....  .         ib. 

3.  For  discharging  a  servant  before  the  time  for  which  she  was  engaged        150 

MONEYS.     [See  Money  Count,  42,  43.] 

NECESSARIES.     [See "  Board  aitd  Lodgiho,"  92.]         .  .  .151 

PARTNERS. 

1.  Declaration^y  a  surviving  partner  for  goods  aold  by  the  late  firm         .         ib. 

2.  Against  asurviying  partner     ....  ...  152 

POLICIES  OF  INSURANCE.     [See  "  Imsurakce."] 
PROMISSORY  NOTES. 
In  Ordinary  Cases. 

1.  Payee  v.  maker       ........         ib. 

2.  Indorsee  v.  maker        ........  153 

3.  Indorsee  v.  payee  or  other  indorser  .  .     i       .  .         ib. 

4.  Payee  v.  maker  of  note,  made  in  the  body  payable  at  a  particular  place       ib. 

5.  The  like,  where  the  place  is  mentioned  only  at  the  foot  or  in  the  margin 

of  the  note  .  .154 

6.  Payee  V.  maker  ot  note,  payable  x>n  demand  or  afler  notice       .  .         ib. 

7.  Against  maker  of  note  payable  by  instalments,  where  the  whole  sum  is 

due  .  .  •    ID. 

8.  The  like,  where  the  times  for  payment  of  some  only  of  the  instalments 

have  elapsed        ........        1^ 

9.  On  note  payable  to  E.  F.  or  bearer  .  •   ib. 

10.  On  country  bank  note  payable  in  the  body,  in  town  or  country  ib. 

11.  Against  pajee,  being  indorser,  who  had  not  due  notice  of  diflhonor,  but 

had  no  enects  with  maker  .  .  ....        156 

In  case  of  Particular  Persons. 

12.  Against  the  executor  or  administrator  of  payee  r.  maker  •   ib- 
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PROMISSORY  NOTES— (c<m<tntteif.) 

13.  Against  the  executor  or  administrator  of  the  maker   .  P(igti  1^ 

14.  By  the  assignee  of  a  bankrupt  payee  v.  the  maker    ""         .  .  .  156 

15.  By  a  surviving  payee  V. 'maker  .  .  •  .  .  ib. 

16.  By  husband  and  wife  on  note  payable  to  wife  before  marriage  i?.  maker      ib. 

REALTY.  [See  "  Landlord,"  "  Vkwdors."] 

REWARD  ADVERTISED. 

Declaration  for  a  reward  offered  by  the  defendant  by  public  advertisement 

for  the  discovery  of  an  offender     .        »  .  .  •  •     ib. 

SALE  OF  GOODS. 

1.  Declaration  for  the  price  of  ^oods         .....  153 

2.  Declaration  on  a  contract  for  the  purchase  of  hemp  to  be   delivered  at  a 

named  *'  place  in  the  months  of  September  and  October,  and  to  be  paid 
for  by  the  buyer's  acceptance,  payable  six  months  from  the  date  of  in- 
voice and  delivery,  where  the  vendors  neglected  to  deliver  the  hemp 
within  the  time  specified,  but  the  defendant  afterwards  agreed  to  accept 
it  .  .  .-' 160 

First  count. — For  not  paying  by  a  bill  •  .  •     ib. 

Second  count. — More  general,  and  not  stating  that  plaintiffs  drew  the  bill  for 
not  accepting  the  hemp  or  the  bill       .  .-  161 

Third  count. — On  defendant's  agreement  aAer  the  specified  period  of  deli- 
very to  accept  and  pay  for  the  hemp,  if  delivered  without  delay,  stating 
the  original  bargain  .  .  .      ib. 

Foarth  count — The  like,  provided  the  hemp  should  he  delivered  in  a  rea- 
sonable time  .......  162 

Fiflh  count. — On  a  contract  to  deliver  and  accept  without  delay,  not  stating 
,  the  original  bargain  .  .  .  .  •  •  .      163 

Sixth  count. — General  count  to  pay  by  bill  at  six  months  from  date  of  in^ 

voice  and  delivery,  for  not  giving  the  bill  .  164 

3.  Declaration  against  the  vendee  of  goods  sold  <*  at  the  market  price*'  for 

not  accepting  them  showing  a  re-sale  .  .  165 

4.  Assumpsit  for  not  taking  away  timber  sold  by  the  plaintiff  to  the  defend- 

ant, and  lying  upon  the  plaintiff's  lands         ....         166 

5.  On  defendant's  promise  to  return  or  pay  by  a  certain  time  for  a  horse  re- 

ceived by  the  defendant  from  plaintiff  on  trial     .  .  .  .      ib. 

6.  By  vendor  against  the  vendee  of  goods  for  not  accepting  them  where  the 

goods  were  to  have  been  delivered  in  parcels  on  different  days  and  lo  be 
paid  for  on  delivery,  with  a  discount,  &c.      ....  167 

7.  Assumpsit  on  the  promise  of  a  buyer  of  goods  to  pay  for  them  by  a  good 

bill  of- exchange    .....•••      168 

6.  Against  the  purchaser  of  goods  at  a  sale  by.auction,  for  not  giving  secu- 
rity for  the  price  according  to  the  conditions,  the  credit  not  having  expi- 
red      .......«••  lb. 

9.  Against  the  vendor  for  not  delivering  the  goods  to  the  purchaser         .        169 
10.  Against  a  vendor  on  his  promise  to  return  a  sum  deposited  with  him  by 

the  plaintiff,  and  to  be  returned  if  plaintiff  should  decline  buying  .  170 

For  not  returning  sacks  sent  with  goods  .  .  •  .74 

SCHOOLMASTER. 

1.  Declaration  by  a  schoolmaster,  for  tuition,  board,  &c.        .  •  .  171 

2.  By  a  schoolmaster,  for  removing  a  scholar  without  notice  .  ib. 

SERVANT.     [See  «  Master."] 

SERVICES  AND  WORKS.    [See  ««  Work,"  "  Master."] 

SHIPS.     [See  "  Agents,"  "  Carriers."] 

STAGE-COACH  PROPRIETOR.    [See  «  Carrier."]  .98, 113, 121 

STOCK. 

Against  the  purchaser  of  Spanish  certificates,  for  not  accepting  them     .  172 

SURGEON.     [See  "  Apothecary."] 

TENANTS.    [See  «  Landlord.'*] 

TILLAGES.     [See  «  Landlord  .] 

Indebitatus  count  for  tillages  lefl  by  an  outgoing  tenant  .  >  .  102, 176 
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TITHES. 

1.  Special  declaration  for  a  composition  for  tithe  .  .  Pagt  17^ 

2.  Indebitatus  count  upon  a  composition  for  tithes,  not  under  seal  174 

TOLLS. 

1.  By  a  company,  for  rates  or  tonnage  for  passing  along  a  tram-road  175 

2.  For  Stallage  ........  ib. 

3.  For  tolls  for  cattle  sold  in  a  market  .  .  ...  176 

UNDERTAKER'S  BILL. ib. 

USE  AND  OCCUPATION.     [See  «  Landlord."] 

VENDORS  AND  PURCHASERS  OF  ESTATES. 

1.  By  the  vendor  against  the  vendee,  for  not  completing  the  purchase  .    ib. 

2.  By  the  vendor  against  the  vendee,  on  a  public-house  agreement,  for  not 

accepting  an  assignment,  and  paying  valuation  of  stock,  &c.  17B 

3.  Special  declaration  to  recover  the  price  of  a  freehold  estate  conveyed      .  160 

4.  By  the  vendor  of  a  term  of  years,  against  the  purchaser,  for  the  premium 

agreed  to  be  paid  for  the  assignment  of  the  lease  .         ib. 

5.  Declaration  upon  a  promise  to  pay  a  sum  of  money  in  consideration  that 

plaintiff  would  relinquish,  in  defendant's  favor,  the  benefit  of  a  contract 
oetween  plaintiff  and  a  third  person,  for  the  sale  of  a  house  .  181 

6.  By  a  vendee  against  the  vendor  of  a  freehold  estate,  for  not  conveying,  &c.  182 

7.  By  an  administratrix  against  the  vendor  of  a  freehold  estate,  for  not  de- 

livering an  abstract  of  title  to  the  intestate,  whereby  he  incurred  ex  pen- 
ses,  oifCt  .  •  .  •  •.  iv4 

8.  Assumpsit  against  the  vendor  of  an  interest  in  stock  sold  by  auction  by 

the  vendee,  to  recover  his  expenses,  dec.,  the  title  being  defective  185 

WAGES.     [See  «  Master."] 

WAGON-OFFICE  KEEPER.    [See  "  Coach,  &c."] 

WAREHOUSE-ROOM .186 

WARRANTIES. 

1.  Declaration  for  the  breach  of  a  warranty  of  the  soundness  of  a' horse  .      187 

2.  Declaration  on  a  warranty  of  goods  sold  by  sample  .188 

3.  On   a  warranty  that  manufactured  goods   were  fit  for  the  purpose  for 

which  they  were  bought  ......        189 

4.  On  a  warranty  that  lemons  sold  by  auction  were  Lisbon  lemons    .  .  190 

5.  'Declaration  op  the  warranty  of  a  horse,  on  an  exchange  of  horses  ib. 

6.  Declaration  upon  the  implied  warranty  of  a  vendor  of  goods  sold  to  the 

plaintiff,  that  the  defendant  had  power  to  sell  them  .  .191 

WHARFAGE 192 

WITNESS. 

Declaration  for  his  expenses.  ...  .  .  .         ib. 

WORK  AND  MATERIALS.     (See  "  Agents,"  "  Master."] 

1.  Common  count  for  work  and  materials  .  .  .    ib. 

2.  Special  declaration  on  an  agreement  to  pay  plaintiff  a  sum  of  money  for 

taking  down  a  threshing  machine  and  putting  up  a  new  one  within  a 
certain  time         ........        194 

3.  Declaration  for  discharging  the  plaintiff  from  completing  work  according 

to  agreement  .  .  .  •         .  .  .195 

4.  Declaration  against  a  wheelwright  employed  to  make  a  new  cart,  for  mak- 

ing and  delivering  one  of  improper  materials  and  workmanship  196 


PLEAS  IN  ASSUMPSIT. 


I.  In  Abatement. 


1.  Plea  in  abatement  of  the  non-joinder  of  a  joint  contractor  .        197 

2.  Affidavit  of  truth  of  plea  in  abatement         .  .  .  -196 

3.  Replication  that  the  defendant  alone  promised  .  .  ib. 

4.  Replication  that  the  other  contractor  is  not  resident  within  the  jurisdic- 

tion of  the  Court     .  .  .  .  .  .  .  •  1^ 
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1.  In  Abatement — (continued,) 

5.  Replication  to  a  plea  of  npn-joinder,  that  the  other  contractor  is  a  cer- 

tificated bankrupt,  or  discharged  insolvent       .  .  Poge  199 

6.  To  a  plea  of  non-joinder,  new  assignment  that  the  action  is  for  different 

f)romi8es         ......  ...    ib. 

ea  in  abatement  of  the  non  joinder  of  a  co-executor  as  a  defendant   .        200 

8.  Plea  in  abatement,  of  the  coverture  of  plainlifT      .  .  .  .    ib. 

9.  Plea  in  abatement,  coverture  of  defendant  .  .  '.        201 
10  Replication  that  defendant  is  not  married                                .  .    ib. 

11.  Plea  in  abatement  of  the  pendency  of  another  action  for  the  same  de- 

mand        .......  .  •  ib. 

12.  Plea  in  abatement  by  an  attorney,  that  he  is  privileged  as  such  to  be  sued 

in  another  Court.     ........  202 

2.  Pleas  in  Bar. 

1.  Non-assumpsit       ......  .            .        203 

2.  Form  of  plea  of  non-assumpsit  to  the  whole  declaration  .            •  205 

3.  The  like  in  the  case  of  several  defendants          .  .             .          ib. 

4.  The  like  to  a  part  of  a  declaration     .             .  .             .    ib. 

ACCORD  AND  SATISFACTION. 

1.  Plea  of  accord  and  satisfaction  after  breach,  by  delivery  of  goods        .        206 

2.  Replication  that  defendant  did  notileliver  in  satisfaction     .  .    ib. 

3.  Plea  that  the  note  sued  on  has  been  satisfied  by  work,  and  the  sale  and 

delivery  of  goods,  and  the  loan  of  moneys  by  the  defendant  to  the  plain- 
tiff, under  an  agreement  to  that  effect     .  .  .  ib. 

4.  That  a  bond  has  been  taken  in  satisfaction     .....  207 

5.  Plea  to  a  declaration  for  money  paid  for  defendant's  use,  that  at  the  time 

plaintiff  became  liable  for  the  money,  as  defendant's  surety,  the  defend- 
ant deposited  goods  with  th«  plaintiff,  with  a  power  of  sale,  and  that 
plaintiff  sold  the  same  in  satisfaction  of  the  demand     .  .        208 

6.  Plea  that  the  defendant  was  indebted  to  plaintiff  and  to  one  D.   W.,  and 
at  their  request  he  gave  them  jointly  a  warrant  of  attorney  for  their  debts, 

in  full  satisfaction      .  .  .  .  .    ib. 

7.  Plea  to  a  declaration  in  assumpsit  to  recover  an  annual  lum ; — that  it  was 

agreed  between  plaintiff  ana  defendant,  that  defendant  should  retain 
thereout  enough  to  pay  a  debt  due  to  himself  from  a  third  person, 
and  against  whom  he  should  not  take  proceedings  210 

8.  Plea  of  an  agreement  that  a  debt  due  from  the  plaintiff  and  a  third  per- 

son to  the  defendant  should  be  set  off  against  the  debt  sought  to  be  re- 
covered, the  defendant  paying  the  difference  .211 

9.  That   the  plaintiff  and  a   third  person   had  mutual   accounts,  and  that  it 

was  agreed  between  them  and  defendant,  that  the  debt  of  the  latter 
should  be  accredited  to  the  plaintiff  in  his  account  with  the  third  party, 
who  should  be  paid  by  the  defendant  -  .  .        212 

10.  Plea*  that  the  debt  has  been  extinguished  by  an  agreement  between  the 

plaintiff  and  the  defendant  and  a  third  person,  who  was  the  defendant's 
debtor,  that  the  plaintiff  should  accept  such  third  person  as  his  debtor, 
in  lieu  and  in  discharge  of  defendant         .....  213 

ACCOUNT  STATED 214 

ADMINISTRATORS.    [See  "  Executors."] 

1.  Plea  that  the  letters  of  administration  granted  by  a  bishop  to  the  plain- 

tiff, claiming  as  administrator,  are  void,  because  the  plaintiff  had  bona 
notabilia  in  another  diocese     .......  215 

2.  Plea  that  defendant  is  not  administrator    .....        216 

AGENTS. 

1.  PJeas  (to  Form  2,  page  47)  ;-»lst,  that  defendant  did  not  sell  the  goods ; 

2d,  that  he  was  not  required  to  account ;  3d,  that  he  rendered  an  ac- 
count of  the  sale       ........  217 

2.  Pleas  (to  Form  3),  that  defendant  used  duo  care  in  selling        .  .  ib. 

3.  Pleas  (to   Form  4),  1st,  that  plaintiff  did  not  order  defendant  to  sell  at 

the  price  mentioned;  2d,  that  defendant  could  not  obtain  the  pcice; 
3d,  that  defendant  sold  part  at  such  price  ;  4tb,  that  the  defendant  used 
due  care  in  trying  to  obtain  the  price  ;  5th,  that  plaintiff  consented  to 
delay  the  sale,  and  then  allowed  defendant  to  sell  for  the  best  price        ib. 

4.  Replication  to  last  plea  .<.....  218 
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AGEfiTS— {continued.) 

5.  Plea  to  a  declaration  for  imrneT  had  and  receired  ; — that  the  defendant 

received  the  money  aa  the  plaintiff's  agent,  and  that  it  was  stolen  from 
him  ........        P«^c  218 

6.  Plea  to  an  action  by  an  agent,  fur  work  and  money  paid  y-^that  the  work 

was  dene  and  the  money  paid  in  respect  of  a  gambling  tmnaaction  as  to 
the  price  of  goods      ........  219 

APOTHECARIES. 

1.  That  the  plaintiff*  was  not  qualified  to  practise  as  an  apothecary  ib. 

2.  That  by  reason  of  the  plaintiff's  carelessness  and  want  of  skill,   the  de- 

fendant derived  no  benefit  from  his  attendance,  &c.  as  a  surgeon  and 
apothecary        .........  221 

3.  To  an  action  for  goods  sold ; — that  they  consisted  of  medicines  supplied 

by  plaintiff  for  defendant's  son,  on  the  terms  that  plaintiff  should  not  be 
paid  unless  the  son  was  cured    ....  228 

4.  Plea  to  an  action  by  an  assistant  apothecary  to  recover  his  wages  ; — ibat 

he  was  wholly  incompetent  to  perform  .his  duties,  and  that  bis  services 
were  valueless.  ........  223 

5.  Plea  that  the  plaintiff  (suing  fdr  salary)  was  not  qualified  to  act  aa  an  as- 

sistant apothecary  according  to  the  55  Geo.  3,  c.  194,  s.  17, 18  .        2M 

ARBITRAMENT  AND  AWARD. 

1.  Plea  of  arbitrament  and  award  (without  performance)  to  a  declaration 

upon  a  contract  to  recover  general  damages  .  .       *    .  225 

2.  Replication  thereto  .......        Sfetf 

ASSIGNEES  OF  A  BANKRUPT.      [See  "  Bakkrupt."]  .  .    ib. 

1.  Plea  to  a  declaration,  by  the  assignees  of  a  bankrupt,  denying  that  a  bank 

rupt  was  a  trader     .        .      ^      . 

2.  Plea  denying  the  petitioning  creditor's  debt. 

3.  Replication  thereto     ....... 

4.  Another  form  of  plea  to  a  declaration  by  assignees  of  a  bsnkrnpt,  deny 

ing  the  sufficiency  of  the  petitioning  creditor's  debt  .  • 

5.  Replication  thereto     ....... 

6.  Plea  denying  the  act  of  bankruptcy     ..... 

7.  Replication  thereto      .      .  .  .  .  .  .         ib. 

8.  Plea  to  an   action  by  the  assignee  of  a  bankrupt,  that  they   are  not 

assignees  .  .    *        .  .  .    ib. 

9.  Plea  of  set-off  to  an  action  by  the  assignee  of  a  bankrupt  .        231 
10.  Plea  to  an  action  by  the  assignees  of  a  bankrupt,  that  the  latter  assigned 

the  debt  to  a  third  person  before  action  .  .         ib.  251 

ASSIGNEES  OF  AN  INSOLVENT 233 

ATTORNEYS.     (Plea  in  Abatement  of  Privilege.)  .202 

1.  Plea  to  a  declaration  on  an  attorney's  bill,  that  he  was  not  an  attorney        234 

2.  Plea  to  an  action  upon  an  attorney's  bill,  that  his  admission  became  void 

by  reason  of  his  neglect  for  one  year  to  takeout  his  certificate,  and  that 

he  has  not  been  readmitted  .  .  .  .  ,  .        ib. 

3.  Plea  to  an  action  upon  an  attorney's  bill  of  costs,  that  the  plaintiff  had 

neglected  to  take  out  his  certificate  when  the  work  was  done,  &c.  236 

4.  Plea  to  an  action  on  an  attorney's  taxable  bill,  that  it  was  not  delivered 

a  month  before  action  .......  237 

5.  Replication,  that  the  bill  does  not  contain  charges  at  law  or  in  equity  ib. 
«6.  Another  form  of  plea  of  non-delivery  of  an  attorney's  bill,  showing  that 

it  is  for  obtaining  defendant's  certificate  ....        238 

7.  Another  form  of  plea  of  the  non-delivery  of  an  attorney's  bill,  showing 

that  it  was  for  bringing  a  suit   at   law,  d^^c,  and  that  the  action  was 
commenced  within  a  month  aAer  the  delivery  .  .  .     ib. 

8.  Plea  to  a  declaration  for  an  attorney's  bill,  that  the  business  was  done  in 

conducting  an   action  at  the  suit  of  defendant,  and  that  he. derived   no 
benefit  therefrom  in  consequence  of  plaintiff's  carelessness  .  239 

9.  Another  form — plea  to  an  action  on  an  attorney's  bill  for  preparing  nn 

annuity  deed,  &c.,  that  he  was  guilty  of' carelessness  in  investigating 
.    the  security,  ike,      .  .  .....  .  241 

10.  Another  form — >plca,  neglect  in  defending  an  indictment  242 

11.  Plea,  that  the  plaintiff  agreed  to  charge  only  a  certain  sum  for  the  busi- 

ness, and  which  sum  defendant  has  paid    .  .    243,  ^  Cor.  to  ib. 


ib. 
239 

ib. 

ib. 

230 
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ATTORNEYS— Cc<m/iniied.; 

12.  Plea  to  an  action  upon  an  attorney's  bill,  that  be  agreed  to  bring  the  ac- 

tion against  theylefendant's  debtor,  in  respect  of  wbich  the  bill  was  in- 
curred, npon  the  terms  that  he  should  not  be  paid  unless  the  debt  was 
recovered,  which  it  was  not     .....  Po.ge  243 

13.  Plea   to  an  action   (see  Forms,   pages  61  to  68)  against  an  attorney  for 

carelessness,  4&c.  denial  of.the  carelessness  ....  244 

AWARDS.     [See  "  Arbitrament,"  225.]  .....  ib. 

Plea,  denial  of  award      ........  245 

BAILEES.     [See "  HiRK."]  ..  s  ....         246 

1.  Plea  that  the  defendant  did  take  due  care,  &.c.        .  .  .  .    ib. 

2.  Plea  to  an   action  against  a    livery-stable'keeper  for  not  taking  care  of  a 

horse,  that  the  carelessness  consisted  in  tying  up  the  horse  with  one 
halter,  which  was  done  at  plaintiff's  request    .  .  .  .  ib. 

BANKRUPT.     [See  "AssiowEEs."].  .  .  .  .247 

1.  Plea  of  defendant's  bankruptcy  and  certificate  before  action  .  ib. 

2.  The  defendant's  bankruptcy  after  action  brought  and  before  he  has  plead- 

ed .......••  248 

3.  Replication  to  the  above  pleas  .  .  .  .  .    ib. 

4.  Plea  puis  darrien  continuance  of  defendant's  bankruptcy  and  certificate       ib. 

5.  Plea  of  plaintiff  *s  bankruptcy  since  the  cause  of  action  accrued  .  25p 

6.  Replication  to^a  plea  of  the  bankruptcy  of  one  of  the  plaintiffs,  tliat  he 

assigned  his  share  and  interest  to  the  other  plaintiffs  before  the  bank- 
ruptcy    .  .  .  .  .  •  .  .  .  252 

BILLS  OF  EXCHANGE. 
1.  Pleas  in  DeniaL 

1.  Drawer  or  indorsee  v.  acceptor — pica,  that  defendant  did  not  accept         .  253 

2.  Payee  or  indorsee  v.  acceptor  of  a  bill  with  a  qualified  acceptanee,  (Form 

11,  page  80)  ;  denial  of  presentment  according  to  acceptance  254 

3.  Drawer  v.  acceptor  of  a  bill,  accepted  payable  on  a  contingency,  (Form 

14,  page  81);  denial  that  the  event  has  occurred  .    ib. 

4.  Plea  that' acceptor  paid  the  bill  when  due  .  .  .  .  ib. 

5.  Drawer  not  being  payee  and  having  taken  up  the  bill  v.  acceptor,  (Form 

2,  page  76) ;  that  the  bill  was  not  returned  to  the  plaintiff  .  .  255 

6.  Indorsee  V.  acceptor ;  denial  of  indorsement  .    ib. 

7.  Indorsee  v.  drawer  ;  that  defendant  did  not  draw  the  bill  .  ib. 

8.  Indorsee  v.   drawer ;  default  acceptance,   (see   Form  6,  page  78) ;  that 
drawee  did  accept  .  .  .  .  '  .  .  ib. 

9.  To  the  like,  that  bill  was  not  presented  for  acceptance         .  .    ib. 

10.  Indorsee  v.  drawer  of  bill  payable  after  sight,  default  acceptance  (or  pay- 

ment) ;  that  bill  was  not  presented  for  acceptance  in  due  time  .  **        .  256 

11.  Indorsee  v,  drawer,  default  acceptance  ;  that  the  defendant  had  not  duo 

notice  of  non-acceptance  ...  .  .    ib. 

12.  Indorsee  t;.  drawer  ;  denial  of  presentment  for  payment  .  .  ib. 

13.  Against  drawer,  default  payment,  alleging  that  drawer  could  not  be  found, 

(see  Form  16,  page  82) ;  that  due  search  and  inquiry  were  not  made 
for  him         .  .  .  .  .    ib. 

14.  Indorsee  v.  drawer,  alleged  to  have  dispensed  with  presentment,  (see 

Form  18,  page  63) ;  that  he  did  not  dispense  therewith  .  .  257 

15.  To  the  like  ;  that  defendant  had  not  due  notice  of  non-pavmcnt        .  ib. 

16.  Indorsee  v.  drawer,  alleging  the  latter  had  no  effects  in  drawee's  hands, 

and  that  no  notice  was  given,  (see  Form  15,  page  82) ;  plea  that  there 
were  effects  .  .  .  .  .  .    ib. 

17.  In  the  like  case  ;  that  there  was  a  consideration  for  the  bill  ib. 

18.  Indorsee  or  drawer  of  foreign  bill,  default  acceptance  (or  payment),  (Forms, 

pages  90,  91);   that  the  bill  was  not  protested  or  due  notice  given  258 

2.  Pleas  in  Confession  and  Avoidance. 

19.  Plea  that  the^ill  is  not  properly  stamped  .  .  ib. 

20.  Plea  by  an   acceptor  (&c.),  that   the   bill  was  .altered   by  the  plaintiff 

without  his  consent  ...  •  •  .         ib. 

21.  Plea  to  a  declaration  by  the  indorsee  of  a  bill  against  the  acceptor,  tliat 

it  was  altered  as  to  its  date  by  the  drawer        ....        259 

22.  Indorsee  v.  acceptor — plea  that  the  bill  was  accepted  on  a  blank  piece  of 

paper,  with  a  smaller  sum  written  thereon  by  defendant,  and  that  the 
drawer  improperly  altered  that  sum  and  drew  the  bill  for  a  larger 
amount    .*.......        260 
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BILLS  OF  EXCllANGE^icontinutd.) 

23.  Keplicalion  thereto  ......  Page^SQ 

24.  Drawer  r.  acceptor — plea  that  the  defendant  accepted  for  the  plaiotiff^s 

occommodation,  &c.  and  without  value  ...  .A. 

25.  Replication  thereto  }  that  the  defendant  accepted  for  value  .  .  2GS 

26.  Indorsee  v.  acceptor — plea,   acceptance  for  accommodation  of  drawer, 

who  indorsed  without  Gonaideration  .  .  .  .  .Si. 

27.  Rrplication  ;  that  indoraement  was  for  value  .         ib. 

28.  Indorsee  r.  drawer — that  the  defendant  received  and  the  plaintiff  gave  no 

value  ;  replication  that  the  plaintiff  received  the  bill  from  an  interme- 
diate holder,  who  did  notindorite  ......  263 

20.  Replication  to  a  plea  that  the  defendant  accepted  and  the  drawer  indorsed 
the  bill  declared  upon  without  consideration,  showing  a  partial  conside- 
ration for  the  indorsement,  with  a  nolle  prosequi  as  to  the  remainder  of 
the  amount  of  the  bill  .  .  .  .A. 

30.  Indorsee  r.  his  indorser — plea,  want  of  consideration  .  .  .  ib. 

31.  Indorsee  r.  acceptor — plea   that  the  bill  was  accepted  without  considera- 

tion, and  was  delivered  to  the  drawer  for  a  special  purpose,  that  is  to 
say,  to  be  discounted  for  defendant,  and  that  the  drawer  wrongfully  io- 
dorscd  it  to  the  plaintiff,  who  took  it  with  notice  .  .         ib. 

32.  Replication  thereto      ........  964 

33.  A  similar  plea,  showing  that  the  plaintiff  received  the  bill  without  con- 

sideration       .  ,  .    ib. 

34.  Indorsee  v.  acceptor — plea  that  the  bill  was  an  accommodation  acceptance, 

and  was  taken  by  the  plaintiff  after  it  was  due      ....  96S 

35.  Replication  that  the  plaintiff  took  the  bill  before  it  was  due     .  .  ib. 

36.  Indorsee  r.  accentor — plea  that  the  defendant  accepted   without  value, 

and  that  the  bill  was  settled  in  an  account  with  a  prior  indorsee,  and 
that  plaintiff  look  the  bill  aAer  it  was  due  ....  966 

37.  Replication  thereto,   that  the  bill  was  indorsed  to  the  plaintiff  for  value 

before  it  was  due,  that  he  indorsed  it  away,  and  that  it  was  returned 
to  him  on  being  dishonored         ......         ib. 

38.  Indorsee  r.  accpelor — plea  that  the  bill  was  indorsed  to  the  plaintiff  a(\er 

it  was  due,  and  that  the  defendant  paid  part  to  a  prior  Holder  and  gave 
him  another  bill  in  renewal  .  .     «       .  9^ 

39.  Plea  to  a  declaration   by  the  drawer  against  the  acceptor  of  a  bill — that 

it  was  accepted  on  the  terms  that  the  plaintiff  should  sell  goods  to  the       / 
defendant,  but  failed  so  to  do  .  .  .  269 

40.  Drawer  v.  acceptor — plea  that  the  bill  was  accepted  subject  to  an  inrea- 
tigation  of  accounts  between  the*  parties,  and  that  it  was  afterwards 
found  that  there  was  no  balance  against  the  defendant  .  ib. 

41.  Drawer  v.  acceptor,  or  indorsee  r.  his  indorser — plea  that  the  acceptance 

or  indorsement  was  obtained  by  fraud         .....  970 

42.  Replication  thereto   ........  271 

43.  Plea  to  a  declaration  by  the  indorsee  agafnst  the  acceptor,  that  the 
drawer  obtained  the  acceptance  by  fraud  and  without  value,  and  that 
the  plaintiff  took  the  bill  with  notice  thereof  .  .  ib. 

44.  Replication  thereto    .  .  .     ib. 

45.  Indorsee  v.  drawer— -plea  that  the  defendant  was  defrauded  of  the  bill, 

and  that  the  plaintiff  was  guilty  of  carelessness  in  taking  it  278 

46.  Indorsee  v.  acceptor,  (or  drawer) — that  plaintiff  has  indorsed  away  the 
bill     .........  .  273 

47.  Drawer  or  indorsee  r.  acceptor — that   the   bill   has   been   lost   by  the 

plaintiff  .........  ib. 

48.  Indorsee  v.  acceptor — plea  that  the  plaintiff,  as  the  banker  of  the  drawer, 

owed  him  money,  and  took  from  him  another  bill,  and  retained  the 
debt  due  to  him  in  satisfaction  of  the  bill  sued  upon  .  .  274 

49.  Replication  thereto — denial  of  the  accord  and  satisfaction  275 

50.  Indorsee  v.  drawer,  (Form  8,  page  79) — that  acceptor  paid  the  bill  aAer 

it  was  duo  ......  .  .  .     ib. 

51.  Plea  by  drawer  to  declaration  averring  no  effects  witWdrawee  instead  of 

notice  of  dishonor,  (see  page  82,  Form  15)  ; — that  defendant  expected 
assets,  &.C.  ........        276 

52.  Indorsee  v.  drawer — plea  of  discharge  by  time  given  to  the  acceptor  ib. 

53.  Plea  to  a  declaration  by  bankers  on  a  bill ; — that  it  was  drawn  for  a 
customer's  account,  consisting  of  moneys  advanced  on  unstamped 
checks,  liable  to  the  stamp  duty  .  .         .  277 

54.  Indorsee  v.  drawer  or  acceptor;  that  plaintiff  discounted  the  bill  on 
usurious  terms.     [See  Jiddmda  to  page  306.]  •        •  278 
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BILL.   OF  EXCHANGE  taken  by  the  Plaintiff  for  the  Debt. 

1.  Plea  that  the  defendant  accepted  a  bill  of  exchange  not  yet  duo  on  ac- 

count of  the  debt  ......  Page  279 

2.  Replication — denial  that  the  plaintiff  took  the  bill  .  .  .  260 

3.  Replication  (to  a  plea  that  the  defendant  accepted  a  bill  on  account) — 

that  the  bill  was  dishonored  when  due  .  .  .  .  ib. 

4.  Ploa  that  the  defendant  accepted  a  bill  not  due  in  payment  of  the  debt, 

and  for  plaintiff's  accommodation  delivered  it  to  the  plaintiff  without  a 
drawer's  name  attached  thereto  .281 

5.  That  the  defendant  indorsed  u  bill  to  the  plaintiff  on  account  of  the  debt  282 

6.  That  defendant  indorsed  to  the  plaintiff,  on  account,  a  bill  upon  a  third 

person,  and  was  discharged  by  laches,  &c.  in  respect  thereof  ib. 

BOND  taken  for  the  Debt  .  .         •  ...  .207 

C//)LavRIGRS  ...«....••         283 

1.  Plea  denying  the  delivery  to  the  carrier  for  the  purpose  alleged         .  ib. 

2.  Plea  that  the  plaintiff  did  safely  carry  and  deliver  the  goods  .  .  ib. 

3.  Plea  ifl  assumpsit,  or  case,  against  a  carrier  by  land  on  his  common  law 

responsibility  ; — that  he  is  protected  by  the  Carriers'  Act,  1  Wro.  4,  c. 
68,  the  goods  not  having  been  insured  according  to  the  defendant's  pub- 
lic notice  given  under  tne  act  ......  284 

4.  Replication  thereto  .  •  •  .  ib. 

CHECKS  .........  .285 

COACH-OFFICE  KEEPER ib. 

COMPOSITION  WITH  CREDITORS. 

1.  Pleathat  plaintiff  and  the  defendant's  other  creditors  agreed  to  take  a 

composition  on  defendant's  de'bts  in  full  discharge  of  their  claims,  &c.     286 

2.  Plea  that  the   plaintiff  and   other  creditors  of  the  defendant  agreed  to 

take  a  composition  on  their  debts  payable  by  instalments,  that  plaintiff 
discharged  defendant  from  tendering  the  composition  at  the  stipulated 
times,  and  tender  thereof  before  actioiT      .....  287 

3.  Replication— denial  of  agreement  .....        288 

CONSCIENCE,  COURT  OF. 

1.  Plea  that  the  debt  exceeds  AOs.,  and  that  defendant  is  liable  to  be  sum- 

moned to  the  Westminster  Court  of  Requests,  under  the  statutes  23  G. 

2,  c.  27 ;  24  G.  2,  c.  42        .  .  .  .     ib. 

2.  Replication  thereto — defendant  not  liable  to  be  summoned,  Ac.  .        269 

3.  ReplicaUon — that  the  debt  exceeds  AOs.  .  .  ,  .     ib. 

CONSIDERATION ib. 

COVERTURE.     [Pleas  in  Abatement,  200,  201.] 

1.  Plea  of  defendant's  coverture  when  the  contract  was  made  ib. 

2.  Replication  thereto — denial  of  the  marriage  .  .  ib. 

CREDIT  UNEXPIRED 291 

CROPS. 

1.  Plea  to  a  declaration  in  assumpsit  by  an  out-going  landlord  against  his 

incoming  tenant  to  recover  tne  amount  of  a  valuation  of  crops  and  til- 
lages, &.C.  bought  with  a  lease ; — that  the  contract  was  void  for  want  of 
writing,  under  the  statute  of  frauds       .  •  •  .  .  ib. 

2.  Plea  to  a  declaration  in  indebitatus  assumpsit  for  the  price  of  growing 

crops; — that  defendant  agreed  to  buy  them  as  part  of  a  treaty  for  a 
demise  of  the  farm  on  wliich  they  grew  by  the  plaintiff  to  the  defen- 
dant, and  that  there  was  no  written  contract  as  required  by  the  statute 
of  frauds        ...  ......  292 

3.  Plea  to  a  declaration  upon  the  account  stated,  that  it  related  to  the  price 

of  growing  crops  agreed  to  be  taken  under  a  contract,  void  for  want  of 
writing  under  the  statute  of  frauds      .....  ib. 

EXCHANGE,  CONTRACT  OF. 

Plea  Cto  the  form,  page  104,)  that  the  defendant  delivered  the  goods  in 

exchange       .........  294 

EXECUTORS. 

>1.  Non-assumpsit  .  .  .  .  •  •  ib. 

2.  Plea  by  an  executor  of  non-assumpsit  except  as  to  part,  confession  there- 
of, and  plena  administravit  .......  295 
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EXECUTORS— (c(wuinii«f.) 

3.  Plea  that  defendant  is  not  executor        ....  Peg*  296 

4.  Plea  of  plane  administravit  ......  296 

5.  Replication  that  defendant  had  assetii  with  iuue  and  award  of  TeDlre, 

where  the  debt  is  not  denied  by  the  plea  ....        297 

6.  Replication  that  defendant  received  assets  aAer  the  commencement  of 

this  suit         .........  296 

7.  Issue  where  there  is  a  plea  denying  the  debt  besides  plene  administravit, 

and  the  plaintiff  takes  judgment  of  future  assets  upon  the  latter  plea      ib. 

8.  Plene  administravit  prsBter  ......        299 

9.  Plea  of  an  outstanding  judgment  debt  or  specialty  against  the  testator 

and  plene  administravit  proeter  .  .    ib. 

10.  To  a  plea  of  plene  administravit  and  an  outstanding  judgment  against 

the  testator ; — ^replication  that  the  testator  satisfied  the  judgment,  and 
that  it  is  fraudulently  kept  on  foot         .....        900 

11.  Plea  of  judgment  recovered  against  an  executor  (and  payment  thereon 

by  him)  after  action  brought                                                            .  .    ib. 

12.  Replication  thereto,  that  the  judgment  is  fraudulent     .            .  902 

13.  Plea  of  retainer  by  an  executor  tor  his  own  debt    .            .            .  .    ib. 

14.  Replication  thereto,  denial  of  the  debt  retained  for                 .            .  ib. 

15.  Replication  to  Form  13,  that  the  defendant  #as  executor  de  son  tort  ib. 

16.  Form  of  judgment  by  cognovit  against  an  executor  303 

FIXTURES       ........••    ib. 

FORBEARANCE.     [See "  Guaraktees."] 304 

1.  Plea — deniaf  of  the  debt  forborne  .  .  .    ib. 

2.  Plea  that  plaintiff  did  not  forbear,  ^^.  (see  Form  1,  page  111)  ib. 

FRAUD. 

1.  Plea  that  the  agreement  or  promise  was  obtained  by  fraud  ^  .    ib. 

2.  Replication  thereto  ....  ...        306 

FRAUDS,  STATUTE  OF.     [See  "  Crops,"  "  Gcarahtbes,"  "  Sale,"  "  Vbh- 

DORS,"  &C.] 

Plea  Vtiat  the  agreement  was  not  to  be  performed  within  a  year  and  is  not 
in  writing     ....  ....  .    ib. 

GAMING. 

1.  Plea  to  a  declaration  by  the  indorsee  against  the  acceptor  of  a  bill — that 

it  was  accepted  for  money  won  by  the  plaintiff  at  play  .        306 

[N.B.  see  5  &/  6  W.  4,  c.  41,  in  Addenda  to  page  30^.] 

2.  Plea  by  the  maker  of  a  promissory  note  sued  by  the  indorsee — that  it 

was  given  for  money  won  by  the  payee.     [See  Addenda  to  page  306.]      ib. 

3.  Plea  to  a  declaration  on  a  bill  and  ifor  goods — that  the  goods  consisted  of 

a  hazard  table  furnished  for  a  gaming-house,  and  that  the  bill  was  giren 
for  the  price      .........  307 

Wagering  contract  as  to  price  of  goods        .....        219 

GUARANTEES. 

1 .  Plea  that  the  guarantee  wss  not  in  writing,  &c.  according  to  the  statute 

of'frauds         .........  306 

2.  Replication  thereto  ; — that  there  was  a  written  agreement,  &c.  .         ib. 

3.  Plea  that  the  plaintiff  did  not  supply  the  ^oods  under  the  guarantee        .  309 

4.  Plea  that  the  goods  were  sold  on  a  credit  different  to  that  which  was 

agreed  upon  .  .  .  .^         .  ib. 

5.  Plea  that  the  credit  was  unreasonable  .  •  .  .  .    ib. 

6.  Plea  that  the  principal  paid  the  price       .  .  .  .  .310 

7.  Plea  that  the  guarantee  was  discharged  by  a  new  agreement  with  defen- 

dant for  a  different  mode  of  dealing  .  .  .    ib. 

HIRE  OF  GOODS.     [See  "  Bailees."] 

1.  Plea  to  a  declaration  for  the  use  and  hire  of  a  horse  and  gig; — that  they 

were  hired  to  perform  a  certain  journey,  but  that  the  defendant  coold 
not  complete  it  oy  reason  of  the  restiveness  of  the  horse      .  311 

2.  Plea  to  an  action  against  the  hirer  of  a  horse  for  carelessness,  (see  Form 

2,  page  121) ; — denial  thereof         .  .  .  .  .  .319 

HUSBAND  AND  WIFE.  •  [See  «  Covertxjre."] 

1 .  Non-assumpsit  to  a  declaration  against  husband  and  wife  for  her  debt 
dum  sola  ........         ib* 
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HUSBAND  AND  WIFE^ (continued). 

2.  Plea  to  a  declaration  for  necessaries  supplied  to  the  defendant's  wife,  that 

they  were  furnished  whilst  she  was  separated  from  him  under  a  deed  of 
separate  maintenance        ......        Page  312 

3.  Plea  of  adultery  of  defendant's  wife  to  an  action  against  him  for  neces- 

saries   .......  313 

ILLEGAL    CONSIDERATION.      [See"   Bills,"  "Gaming,"   "Insoltent," 

"  UsuRT,"  &c.]     ........      314 

INDEMNITY.     [See  "  Guaranties."] 
"        PJea  to  Form  1,  an/a,  124 ; — that  defendant  did  indemnify  the  plaintiff  ib. 

INFANCY. 

1.  Infancy  of  defendant    .......  ib. 

2.  Replication ; — denial  of  defendant's  infancy         ....      315 

3.  Replication  ; — that  the  action  is  partly  for  necessaries,  and  nofTe  prosequi 

as  to  the  remainder  of  the  demand    .....  ib. 

4.  Rejoinder; — that  the  goods,  &c.  were  not  necessaries  .     316 

5.  To  a  plea  of  infancy ; — that  defendant  confirmed  hia  promise  afler  he  be- 

came of  age  ib.    ^ 

INSOLVENT  ACT. 

1.  Plea  of  defendant's  discharge  under  the  Insolvent  Debtors'  Act  .      317 

2.  Replication  ; — denial  of  the  discharge       .  .      ib. 

3.  Plea  to  an  action  by  the  indorsee  of  a  bill  afainst  the  acceptor; — that  the 

bill  was  accepted  for  a  debt  from  which  the  defendant  was  discharged 
by  the  insolvent  Debtor's  Act,  whereof  the  plaintiff  had  notice  318 

4.  Plea  to  an  action  by  the  indorsee  against  the  acceptor  of  a  bill ; — that  the 

bill  watf  accepted  to  induce  the  drawer  not  to  oppose  the  defendant's 
discharge  under  the  Insolvent  Debtors'  Act,  whereof  the  plaintiff  had 
notfce.  .  .  .  .  .  .  319 

5.  Plea  that  the  plaintiff  took  the  benefit  of  the  Insolvent  Debtors'  Act, 

whereupon  the  debt  vested  in  his  assignee  under  7  Geo.  4,  c.  57  ib. 

6.  Plea  that  the  plaintiff  took  the  benefit  of  the  Insolvent  Debtors'  Act,  and 

the  causes  or  action  accrued  after  his  assignment  to  the  provisional  as- 
signee and  before  his  final  discharge      .....       321 

7.  Replication  to  a  plea  of  set-off; — that  the  plaintiff  was  discharged  from 

liability  for  the  debt  attempted  to  be  set  off  under  the  Insolvent  Debt- 
ors' Act  ........  322 

INSURANCE. 

1.  Plea,  &c,  on  Marine  Policies. 

1.  That  the  policy  was  not  effected  by  or  on  the  plaintiff's  behalf  or  to  pro- 

tect any  interest  he  then  had      ......       323 

2.  That  the  plaintiff  was  not  interested  in  the  goods  at  the  time  of  the  loss  32^ 

3.  That  the  goods  were  not  damaged  or  lost  .  .  .    ib. 

4.  That  the  damage  was  an  average  loss  within  the  usual  exception  in  the 

policy.      .........  ib. 

5.  Plea  to  a  declaration  on  an  insurance  on  a  ship; — that  it  was  not  lost  ib. 

6.  That  the  plaintiff  did  not  incur  the  expenses  alleged  .  325 

7.  That  the  ship  was  overladen,  and  was  on  that  account  not  sea- worthy  ib. 

8.  Plea  that  the  ship  iniproperlj^  deviated              ....  326 

9.  Replication  to  Form  7;— -denial  of  unseaworthiness  .     ib.  . 

10.  Replication  to  form  8  ;~-denial  of  deviation     ....         327 

2.  Pleas,  &c.  on  Policies  against  Fire. 

11.  Plea  that  the  goods  were  not  burnt  .       ib. 

12.  That  the  plaintiff  would  not  produce  proof  of  his  loss  according  to  the 

policy  .......••  ib. 

13.  That  there  was  fraud  in  the  account  of  loss,  contrary  to  the  policy        .       ib. 

14.  That  the  plaintiff  made  a  false  afiidavit  of  his  loss,  contrary  to  the  policy  328 

15.  Replication  to  Form  12;— denial  that  plaintiff  was  required  to  prove  his 

loss  by  fire  .....•'  ib. 

16.  Replication  to  form  13  ; — denial  of  fraud        ....  329 

17.  Replication  to  Form  14 ;— denial  that  the  affidavit  was  false  .       ib. 

3.  Pleas,  &c.  in  Actions  on  Policies  on  Life. 

18.  In  an^action  on  an  insurance  on  the  life  of  a  third   person  ;— denial  of 

plaintiff 's  interest        ...*•••  ^b. 

19.  Plea  to  a  declaration   on  an  insurance  on  life,  that  the  answers  of  the 

medical  referees  were  untrue  .      ib. 

ToL.   I.  D* 
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INSURANCE— (eon/iiitted.) 

20.  plea  in  an  action  on  a  life  policy  that  the  declaration  as  to  the  health  ol 

lh«  person  whose  life  was  assured   was  false,  contrary  to  the  policy 

•  •  Pag*Z3l 

21.  That  the  declaration  as  to  health  was  not  signed  by  the  usual   medical 

attendant  of  the  party,  as  required  by  the  rules  of  the  company  ib. 

22.  Plea  that  a  material  fact,  viz.  a  pernicious  habit  of  the  person  whose  life 

was  insured  was  not  communicated  to  the  defendant    .  .  .  33? 

23.  That  a  material  fact,  viz.  a  known  malady,  was  not  communicated  333 

24.  That  the  policy  was  obtained  by  fraud  .  .  .  .  ib. 

JUDGMENT  RECOVERED. 

1 .  Plea  of  judgment  recovered  for  the  debt.     •  .  .  .  .  334 

2.  Replication  of  nul  tiel  record  to  plea  of  judgment  recovered  in  the  same 

Court,  iftfra        ........  335 

3.  Replication  of  nul  tiel  record  to  plea  of  judgment  recovered  in  another 

court  .......*.  33u 

LANDLORD  AND  TENANT. 

1.  Pica  that  the  demise  was  not  in  writing  according  to  the  statute  of  frauds    ib. 

2.  Plea  that  the  demise  was  subordinate  to  the  grant  of  an  easement,  and  was 

not  under  seal  .  ■  .  .  .  337 

3.  Plea  to  a  declaration  for  use  and  occupation  ; — that  the  defendant  quitted 

and  plaintiff  took  possession  of  the  premises  by  way  of  surrender  before 
the  rent  became  due  .  .    ib. 

4.  Replication  thereto  ;— H^enial  that  plaintiff  took  possession  33S 

5.  Plea  to  a  declaration  for  use  and  occupation ; — ^tnat  the  plaintiff  evicted 

the  defendant  from  the  premises  before  the  rent  accrued  due      •  .  339 

6.  A  similar  plea  showing  a  partial  eviction,  whereupon  defendant  quitted 

the  remainder  of  the  premises  .....  ib. 

7.  To  a  declaration  for  use  and  occupation  ; — plea  that  the  premises  became 

uninhabitable,  whereof  defendant,  not  being  bound  to  repair,  quitted 
!>efore  the  rent  accrued  due      .  .  .  .  310 

8.  Plea  to  a  declaration  for  use  and  occupation ; — that  plaintiff  was  satisfied 

part  of  the  arrears  of  rent  under  a  distress  made  by  him  .  341 

9.  Plea  to  a  declaration  for  use  and  occupation  ; — that  defendant  held  upon 

the  terms  that  on  quitting  he  should  be  entitled  to  a  certain  sum  for  the 
fixtures  he  had  bought  of  plaintiff,  claiming  a  set  off  for  the  amount        342 

10.  Plea  to  Form  4,  page  139, for  not  repairing;  denial  of  tenancy        •  343 

11.  Plea  to  Form  4,  page  139 ; — that  derandant  kept  the  premises  in  tenant- 
able  repair    ........  .    ib. 

12.  Plea  to  Form  5,  page  139; — that  defendant  used  the  premises  in  a  tenant- 
like manner        ........  ib. 

13.  Plea  to   an  action  on  an  agreement  for  not  cultivating,  &^.  in  the  man- 
ner prescribed,  (page  140,  Form  6)  ; — denial  of  the  breaches  .    ib. 

14.  Plea  to  a  declaration,  (page  143,  Form  7),  for  not  cultivating  a  farm  ac- 
cording to  the  custom  set  out ;-— denial  of  the  custom  .  344 

15.  Plea  to  a  general  form  of  declaration,  (/yaj^e  143^  144,  Form  7),  for  not 
culiivatins  according  to  the  custom  of  the  country; — that  the  defendant 
did  so  cultivate  .  .    ib. 

LIMITATIONS,  STATUTE  OF. 

1.  Plea  of  the  Statute  of  Limitations         .....  345 

2.  Replication  that  the  causes  of  action  accrued  within  six  years  .   ib. 

3.  Replication  that  plaintiff  was  abroad  when  the  cause  of  action  accrued 

and  sued  within  six  years  aAer  his  first  return  .  346 

4.  Replication  that  defendant  was  abroad  when  the   cause  of  action  arose, 

,and  that  plaintiff  sued  within  six  years  next  af\er  his  return  .  347 

5.  Replication   that  the   debt  concerns   the  trade  of  merchandize  between 

merchants  ........  ib. 

6.  Replication  to  a  plea  or  the  Statute  of  Limitations  (to  a  declaration  by 

an  executor); — tnat  the  testator  issued  a  writ  within  six  years,  and  that 
the  executor  sued  within  a  reasonable  time  afler  the  death  '    •  348 

MARRIAGE. 

1.  Plea  to  an  action  for  breoch  of  promise  of  marriage; — that  the  plaintiff 

misconducted  herself  after  the  promise  ....  350 

2.  Plea  that  plaintiff  engaged  herself  to  another  person  .  •  351 
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MASTER  AND  SERVANT. 

1.  Plea  to  an  action  for  diBchargiog  a  sinser  at  the  Opera  Houie  who  was 

engaged  for  a  certain  period  ; — that  sne  was  not  competent  to  take  the 
parts  she  engaged  to  perform  .....  ^Pagt  351 

2.  Plea  to  a  count  for  discharging  a  teacher  at  a  school  before  the  expira- 

tion of  the  period  for  which  he  was  engaged  ; — that  he  misconducted  him- 
self and  was  dismissed  on  that  account      .  .  .  .  352 

3.  Replication  thereto ; — that  the  plaintiff  was   absent    by  the  defendant's 

consent  and  was  taken  ill,  but  as  soon  as  he  recovered  offered  to  return    353 

4.  Plea  to  a  declaration  by  a  servant  for  wages; — that  they  are  claimed  for 

part  or  a  quarter's  wages,  and  that  before  the  expiration  of  the  quarter 
the  plaintiff  wrongfully  left  the  defendant's  service    .  .        354 

5.  Plea  in  a  similar  action  ; — that  the  plaintiff  was  discharged  for  seducing 

defendant's  servant  .......  355 

6.  I^ea  to  an  action  for  wa^es  for  work  as  plaintiff's  servant  or  agent; — 

that  he  misconducted  himself  so  that  he  was  not  entitled  to  moro  than 
a  certain  sum       ........  ib. 

7.  Plea  to  a  declaration  for  discharging  a  servant ; — that  he  was  dismissed 

by  due  notice  ........  356 

MONEV  LENT 357 

MONEY  PAID  . ib. 

MONEY  HAD  AND  RECEIVED. 

1.  Plea  that  the  defendsnt  received  the  money  for  the  plaintiff's  use  as  his 

agent  to  place  out  at  interest  for  him,  which  defendant  has  done    .        '  ib. 

2.  Plea  in  an  action  for  money  received  at  different  times; — that  it  was 

agreed  that  the  defendant  should  be  at  liberty  to  retain  the  same  in 
payment  of  the  moneys  then  due  and  thereafter  to  become  due  to  him 
as  plaintiff's  attorney  and  agent  .....        358 

3.  Pica  that  the  defendant  received  the  money  on  the  discount  of  a  bill  of 

exchange  of  plaintiff,  and  applied  the  proceeds  to  indemnify  himself 
against  an  accommodation  oill  given  oy  him  for  plaintiff  under  an 
agreement  with  the  latter    .......  360 

4.  Plea  that  defendant  received  the  money  as  plaintiff's  agei^t,  and  that  it 

was  stolen  ........        218 

MUTUAL  CREDIT,  PLEA  OF 391 

NECESSARIES.     [See  "  Husband,"  "  Infakt."] 

NEW  ASSIGNMENT 199,  367 

NON-ASSUMPSIT 203  to  205 

NON-JOINDER  OF   A  PLAINTIFF.     (Non-joinder   of  a  defendant, 

197  to  199) 

1.  Plea  to  a  declaration  for  work  ;— that  the  work  was  done  by  the  plaintiff 

and  a  third  person  not  joined  as  a  plaintiff  and  not  by  the  latter  only      361 

2.  General  plea  m  assumpsit  that  the  promises  were  made  to  the  plaintiff 

and  another  person  not  joined    .        .  '         .  .        .  362 

PARTNERSHIP  OF  THE  PLAINTIFF  AND  DEFENDANT. 

Plea  to  a  declaration  for  moneys  paid  and  had  and  received  \  that  the  plain- 
tiff and  defendant.were  partners,  and  that  the  cause  of  action  had  refer- 
ence to  the  partnership  affairs     ......         ib. 

PAYMENT.     [Sep  "  Accord  and  Satisfaction  "] 

1.  Plea  to  the  common  count  in  assumpsit  (or a  special  count); — that  the 

defendant  paid  the  debt  when  due      .  .  .        .  363 

2.  Plea  of  payment  before  action  in  satisfaction  of  the  damages    .  .        364 

3.  Replication  denying  the  payment  in  satisfaction      ....  365 

4.  General  plea  of  payment  before  action  to  the  common  count  in  assumpsit 

or  debt     .....•*.  366 

5.  Special  plea  of  payment,  &c.  by  paying  bills  and  cash  into  a  bank  under 

an  agreement  with  the  plaintiff's  agent  -    ib. 

6.  To  a  plea  of  payment  in  assumpsit  of  part  of  the  debt  before  action ;— a 

new  assignment  that  the  action  is  for  a  different  debt  367 

7.  Plea  of  payment  of  debt  and  costs  to  the  plaintiff  after  action  brought  in 

satisfaction  368 

6.  Plea  of  payment  of  money  into  Court  upon  the  whole  declaration  ib. 
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PAYM  EfiT--(continued.) 

9.  Plea  of  payment  of  mooey  into  Court  to  part  of  the  declaration        Pmwt  370 

10.  Replication  to  a  plea  of  payment  of  money  into  Court;— that  plaintiff 

accepts  the  same  in  satisfaction  ......        371 

11.  Replication  to  a  plea  of  payment  of  money  into  Coort; — that  plaintiff* 
claims  a  further  sum  .  .  .  .    ib. 

PERFORMANCE .        3W 

POLICIES.     [See  <<  Insgramce.'*] 

PROMISSORY  NOTES.     [See  "Bills.  "J 

1.  V.  maker  or  indorser ;— denial  that  defendant  made  or  indorsed 

the  note         .-...■•..     ib. 

2.  Indorsee  r.  indorsor ;— denial  of  presentment  or  notice  .  «        373 

3.  Plea  to  a  declaration  by  the  indorsee  against  the  maker  of  a  note  payable 

on  demand  ; — that  the  executor  of  the  other  maker  paid  the  amount  to 
the  iudorscr  before  the  note  was  indorsed  to  the  plaintiff,  who  took  it 
with  notice    .  .  .  .  .  .  .  .    ib. 

PROMISSORY  NOTE  TAKEN  FOR  THE  DEBT    .  .  .  .         ib. 

REAL  PROPERTY.     [See  "  Vendors,"  "  Lafijlord."] 

RELEASE. 

1 .  Plea  of  release  .  .  .       "    .  .  .  374 

2.  Replication  thereto ;— denial  of  release  .  .        .    .  ib. 

3.  Plea  to  an  action  on  a  note ; — that  the  plaintiff  by  deed  released  another 

maker  from  the  claim  .  .  .  .  ...  376 

REQUESTS.     [See  "  Conbcikhce,  Coprt  of."] 

RESCINDED  CONTRACT. 

Plea  that  before  breach  the  contract  was  rescinded  by  mntua!  agreement  ib. 

Plea  that  goods  sold  were  returned  ....  382,  384 

BALE  OF  GOODS. 

1.  Plea  to  a  declaration  in  special  assumpsit  for  not  accepting  goods  sold,  or 
to  the  common  counts  tor  goods  sold  ', — that  the  contract  was  Toid  by 
the  Statute  of  Frauds  .......  376 

2.  Replication  thereto ; — that  the  price  was  under  £10,  or  that  there  was  a 
part  delivery,  or  earnest,  &c.  paid        ......         377 

3.  Replication  to  a  plea  of  the  Statute  of  Frauds ; — that  there  was  a  written 

agreement  ........  ib. 

4.  Plea  to  a  declaration  for  not  accepting  goods  ; — that  the  plaintiff  was  not 

able  to  dejiver  them  at  the  time  appointed  ....  378 

6.  Plea  to  a  declaration  for  goods  sold  and  delivered ; — that  the  goods  were 
the  defendant's  property  ......  ib. 

6.  Plea  to  a  declaration  in  assumpsit  or  debt  for  goods  sold ; — that  they  were 

sold  upon  a  credit  which  had  not  elapsed  when  the  action  was  common- 
ceo       ......•••.    m. 

7.  Plea  to  a  declaration  for  goods  sold ; — that  ther  were  sold  upon  the  terms 

that  credit  should  be  given  for  the  price  until  the  plaintiff  should  have 
sold  goods  delivered  by  the  defendant  to  him  and  until  the  parties  balan- 
ced their  accounts  .  .  .  .  379 

8.  Plea  that  it  was  agreed  that  the  parties  ahould  settle  their  accounts  half- 

yearly,  and  that  the  balance  should  be  paid  by  a  bill  which  plainti^  has 
not  drawn     .........  360 

9.  Plea  to  an  action  for  goods ; — that  they  were  bought  at  a   specific  price 

and  were  delivered,  but  were  of  so  bad  a  quality  as  to  be  useless     .         361 
10.  Plea  to  an  action  to  recover  the  price  of  a  horse; — that  it  was  warranted 
sound,  and  that  the  plaintiff  agreed  to  consider  a  debt  due  from  him  to 
defendant  as  pan  of  the  price,  and  that  the  horse  was  unsound  and  not 
worth  more  than  the  debt    .  .   ib. 

11.  Plea  to  a  declaration  for  goods  sold  ; — that  they  were  bought  upon  the 
terms  that  defendant  migot  return  them  within  two  months  if  disappro- 
ved of,  and  were  returned  accordingly.  ....  382 

12.  Plea  to  the  common  count  for  goods  bargained  and  sold  ; — that  the  goods 
are  part  of  a  larger  bulk  and  are  not  divided  therefrom,  dl&c.       .  .  383 

13.  Plea  in  assumpsit  for  goods  sold  and  delivered  ; — that  part  of  the  goods 
were  returned,  and  the  contract  as  to  that  part  was  rescinded  384 
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SALE  OF  UOOD8^(amiinu€d.) 

14.  To  a  declaration  •for  goods  soM ; — plea  that  the  goods  were  sold  in  the 

way  of  the  piaiotiff's  trade  upon  a  Sunday  .  385 

15.  To  a  declaration  for  goods  sold ; — a  plea  that  the  defendant  bought  them 

in  satisfaction  of  a  debt  due  to  him  from  a  third  person  .        .    ib. 

16.  Plea  to  a  declaration  for  not  delivering  goods,  (see  Form  9,  page  169)  ; 

— that  the  plaintiff  would  not  accept  them  at  the  time  agreed  upon  386 

SCHOOLMASTER. 

Plea  to  a  declaration  for  removing  a  scholar  from  plaintiff's  school  without 
giving  a  quarter's  notice,  (page  171,  Form  2) ; — that  the  removal  became 
necessary  in  consequence  of  the  pupil  not  being  properly  treated  .   ib. 

SERVICES  AND  WORK.     [See  "  Master  and  Servamt,"  "  Work  and  Ma- 

TBR1AL8.''] 

SET-OFF. 

1.  Plea  of  set-off  ...  .....  387 

2.  Replication  to  a  plea  of  set-off; — denying  the  debt        .  .  389 

3.  Replication  of  (he  Statute  of  Limitations  to  a  plea  of  set-off  .    ib. 

4.  Plea  of  set-off  upon  a   building  agreement  oy  which   the  plaintiff  (the 

builder)  engaged  to  build  a  house  for  defendant  by  a  certain  time,  and 
that  in  case  of  default  defendant  should  be  allowed  to  charge  plaintiff 
with  extra  eipenses  and  a  fine,  claiming  the  eitra  costs  and  fine  as  a  set- 
off or  deduction  .  .    ib. 

5.  Plea  of  mutual  credit  in  an  action  by  the  assignees  of  a  bankrupt,  [set-off  in 

such  casoi- see '^AssiGRSES,"  231]  .....  3^ 

6.  Plea  of  set-off  in  an  action  by  executors,  &c.   ....  392 

7.  Plea  of  set-off  in  action  against  executors     .....  -ib. 

8.  Plea  of  set-off  under  a  special  agreement  of  a  debt  due  from  one  of  the 

f>laintiffs  to  the  defendant  .  .    ib. 

ea   to  an  action  for  goods  sold  ; — that  the  defendant  bought  them  of 
plaintiff's  factor  as  the  apparent  principal,  and  has  a  set-off  againsl him  394 
10.  Set-off  by  agreement  of  a  debt  against  a  third  person  .211 

SPIRITUOUS  LIQUORS. 

1.  Plea  to  a  declaration  for  goods  sold ; — that  they  consisted  of  spirits  supplied 
contrary  to  the  Tippling  Act    ......  395 

2.  Replication  thereto      .......  .    ib. 

STAMP  •  .     -      .  .  ib. 

8T0CK-JOBBTNG, 

To  a   declaration  for  money  lent;-— plea    that  the  money  was  lent  to  pay 
stock-jobbing  differences      .......  396 

SUNDAY. 

Plea  that  goods  were  sold  on  .  .  .  .  •  •  385 

SURGEON.    [See  "  Apothecaries."] 

TENDER. 

1.  Plea  of  non-assumpsit,  &c.  except  as  to  part,  and  a  tender  of  that  sum       ib. 
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PRECEDENTS,  &c. 


COMMENCEMENTS  AND  CONCLUSIONS 

OP 

DECLARATIONS,  PLEAS,  REPLICATIONS,  &c. 

AND 

DEMURRERS. 


I.  OF  DECLARATIONS. 


1.  IN  ACTIONS  COMMENCED  IN  THE  SUPERIOR  COURTS,  (a) 


1.  DecUwation  after  a  Writ  of  Summons. 
In  the  King's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas."  (6)] 

(a)  The  first  four  of  the  following  forms  shal  of  the  Mnrshalsea  or  Warden  of  the 

of  the  commencements  of  declarations  are  Fleet.     In  the  incidental  cases  of  persons 

prescribed  bj  Rule  of  all  the  Courts,  Mich,  already  in  custody  of  the  marshal  or  war- 

T.3  W.  4,  Sid  November,  1832.  That  Rule  den,  there  is  given  a  writ  of  detainer :  and 

was  Ainnded  upon  the  Uniformity  of  Pro-  the  act  prescribes  another  kind  of  writ  of 

cess  Act,  2  W.  4,  c.  39,  s.  21.     It  will  be  summons  in  cases  where  it  is  intended  to 

observed  that  these  forms  (which  apply  to  proceed  against  a7nefR6er  of  parliament  ac- 

all  the  coorts  at  Westminster)  show   by  cording  to  the  provisions  of  the  Bankrupt 

what    process    the    defendant  has    been  Act,  6  G.  4,  c.  16,  s.  10.     The  non-observ- 

brought  into  Court,  and  are  varied  only  in  ance  of  the  new  forms  will  in  some  casea 

reference  to  the  nature  of  the  process  adopt-  be  a  ground  of  demurrer,  but  in  general 

•d.  'The  old  forms  are  still  applicable  in  can  only  be  taken  advantage  of  by  an  ap- 

ejectment ;   and  in  actions  removed  from  plication  to  a  judge  (or  the  Court)  to  set 

inferior  Courts,  and  therefore  not  comnunC'  aside  the  declaration ;  see  notes,  infrii. 

€d  by  the  process  given  by  the  Uniformity         (6)   Title  of  the  Court. — By  Rule  of  all 

of  Process  Act.    That  statute  abolishes  the  the  Courts,  Mich.  T.  3  W.  4,  1832,  it  is 

ancient  form  of  writs,   and  in  substance  ordered  that  every  declaration  shall  in  fu* 

provides  two  simple  forms  of  process  for  ture  be  entitled  in  the  proper  Court.     The 

commencing  personal  actions  in  either  of  entitling  a  declaration  in  the  wrong  Codrt 

the  superior  Courts  at  Westminster ;  fi-rst^  would  not  be  ground  of  demurrer.     But  the 

a  writ  of  summons,  in  cases  where  the  de-  defendant  might  refuse  to  receive,  or  might, 

fendant  is  not  to  be  arrested  or  held  to  bail,  within  a  reasonable  lime,  return  the  decla* 

to  be  followed  by  a  writ  of  distringas  to  en-  ration,  or  cause  it  to  be  set  aside  before  plea. 

force  the  defendant's  appearance  to  such  The  neglect  to  entitle  the  declaration  in 

writ  of  summons  in  case  be  cannot  be  serv-  any  Court  would  seem  to  justify  a  demur- 

•d  with  it ;  and,  secondly,  a  writ  of  capias,  rer ;  or  the  defendant  might  treat  the  decia- 

m  cases  where  it  is  intended  to  hold  to  bail  ration  as  irregular  by  returning  it,  or  ap- 

*  P^rty  not  being  in  the  cnstody  of  the  Mar-  plying  to  a  judge  to  set  it  aside. 

Vol.  I.  1 


1  COMMENCEMENTS  AND  CONCLUSIONS 

On  the day  of ,  a.  d. .  (c) 

(venue)  (d)  to  wit.     A.  A.  («)  by  E.  F.  his  attorney,  [or  '*  in  his  own 


(e)   The   Date  of  the   Deefaratran. — By  and  the  omission  to  slate  any  time,  or  day 

Rule  of  all  the  Ct>iirt8,  Mich   T.  3  W.  4,  and  ynar  of  declnring,  would  be  ground  of 

1832,  it  in  ordered,  that  *'  evtry  declaration  demurrer  ;  s^e  2  Saund    1,  n.  1.     The  de- 

ahnll  in  future  be  t^ntitled  of  the  day  of  the  clHration   would  be   demurrable  if  it  were 

month  and  y«>ar  on  which  it  is  fifed  or  He-  entitled  after  the  day  on  which  k  itcbarg- 

liver  eft  ;'*  and  by   the  KuIkk  on  Plpading,  ed   in  the  body  thereof  that  the  cause  of 

Hil   T.  1834,  "  evpry  pleading,  aa  well  ns  action  arose;  see  Pogh  r.  Robinson,  1  T. 

the  declaration,  shall  be  entitled  of  the  day  R.  1 16. 

of  the  month  and  year  when  the  same  was  (tl)  Venue. — The  venue,  or  county  in 
pleaded,  and  shall  bear  no  other  time  or  which  the  cause  of  action  is  charged  to 
date."  Appearances  may  nowbf;  entered,  have  arisen,  and  the  action  is  to  be  tried, 
and  a  plaintiff  may  declare  in  vacaiion  as  was  always  required  to  be  stated  in  the  de- 
well  as  in  term ;  and  therefore  a  declara-  cinration.  It  was  formerly  essential  to 
tion  need  not,  as  was  formerly  necessary,  state  the  venue  in  the  body  of  the  declara- 
be  entitled  in  term.  The  plaintiff  cannot  tion,  and  it  might  have  been  omitted  in  the 
declare  upon  serviceable  process  until  the  margin  of  the  commpncement  as  above, 
defendant  hna  appeared, or  the  plaintiff' has  By  the  New  Rules,  Hil.  T.  1834,  reg.  8, 
appeared  for  him.  Upon  hailabie  process  '*  the  name  of  a  county  shnll  in  all  cases 
he  rnay  declare  tie  bene  essf^  orcnndiiion-  be  sinted  in  the  margin  of  a  declaration, 
ally,  until  specini  bail  be  put  in  or  perfected,  and  shall  be  taken  to  be  the  renue  intend- 
The  plaintiff  nannot  declare  until  the  ex-  ed  by  the  plaintiff;  and  no  venue  shall  be 
piration  of  eight  days  aAer  the  service  of  stntcd  in  the  body  of  the  declurarion,  or  io 
the  writ  of  svmmonSj  inclusive  of  the  dny  any  subsequent  pleading,  provided  that  is 
of  service;  or  in  the  case  of  a  capias^  until  cases  where  local  description  is  now  re- 
eight  days,  inclusive,  aAer  the  arrest  ;  see  quired,  such  local  description  shall  be 
1  Arch.by  T.  Cliitty,  4th  ed.  5il6,  217, 189,  given."  Therefore,  even  in  rases  where 
191 ;  Mich.  T.  3  W.  4,  r.  11.  When  an  the  venue  is  local,  the  statement  of  the  ve- 
appearance  is  entered  in  vacation, the  plain-  nne  in  the  margin  will  suffice,  unless  local 
titt  must f  in  order  to  prevent  judgment  of  description  be  also  essential  from  the  natore 
non  pros.f  declare  before  the  end  of  the  of  the  action,  as  in  ejectment,  trespass,  and 
term  next  af\er  such  appearance  ;  or  if  the  replevin  ;  see  those  forms  of  action,  posL 
defendant  appear  in  term,  the  plaintiff  may  Venue  is  either  local  or  transitory  ;  see  the 
be  non  prosscd  if  he  da  not  declare  before  notes  to  the  difll*erent  farms  of  action,  post  > 
the  end  of  the  next  term.  If  tf>c  defendant  and  generally,  1  Saund.  7(i,  note  2  ;  St^ph. 
%o  not  appear,  the  plaintiff  must  declare  3d  ed  280,  288,  28!) ;  1  Chit.  I  1.  5th.  ed. 
before  the  end  of  the  term  next  after  the  2i)6.  The  nnglect  to  state  any  venue  io 
eight  day,  inclusive,  from  the  execution  of  any  part  of  the  declaration,  cither  in  the 
the  writ,  to  prevent  a  non  pros  ;  Tidd's  margin  or  body,  may  be  rtsited  by  ademor- 
Sup.  125,  A.  D.  183;3  ;  1  Chit.  Arch.  4th  ed.  rer  ;  t^emingion  v'  Taylor,  1  Li>tw.  235. 
21o.  If  there  be  no  non  pros,  signed,  (af-  And  by  the  New  Rules,  nil.  T.  J834,  in 
ter  a  four  dny's  wrilter>  demand  of  declara-  ^'  trespass  qnare  clausum  frrgit,  the  defen- 
tion),the  writ  is  in  operation,  so  as  to  ena-  dant  may  demur  specially  if  the  name,  or 
ble  the  plaintiff  to  declare  within  a  vear  abuttals,  or  other  description  of  the  close  be 
next  after  the  eighth  day,  inclusive,  fi-om  notgiven."  The  insertion  of  venue  in  the 
the  execution  of  the  process  ;  1  Chit.  Arch,  body  of  the  declaration,  in  violation  of  the 
918;  Tidd,  jhh  ed.  421.  Although  the  above  Rule  of  Hil.  T,  is  not  the  subject 
writ  is  now  in  all  the  Courts  the  commence-  of  demurrer.  The  defendant  can  only  ap- 
ment  of  the  action  from  the  time  it  was  is-  ply  by  summons  to  a  judge  at  chambers  to 
sued,  Alston  r.  Undcrhill,  2  Dowl.  P  C.  strike  out  such  superfluous  .<4tatement  of 
26;  Thompson  v.  Picas,  1  C.  &  M.  768;  the  venue  at  the  plaintiff's  expense;  Par- 
yet  it  may  often  be  material  for  the  defen-  mer  r.  Champneys,  1  C  M.  &  R.  365);  5. 
dam,  for  the  purposes  of  pleading,  that  the  C.  nom.  Harper  v.  Chumneys,  2  Dowf.  P. 
declaration  should  be  properly  entitled.  C.  680;  Fisher  v.  Snciw,3  Di»wl.  P.  C.  27; 
He  may  compel  the  plaintiff  to  entitle  the  Townsend  v.  Gurney,  Id.  108  ;  1  C.  M  & 
declaration  correctly,  by  a  summons  ex-  R.  590,  S.  C.  If  the  venue,  when  locals 
pressly  for  that  purprse,  or  by  a  summons  be  laid  in  the  wrong  county,  the  defendant 
to  set  aside  the  declaration  for  irregularity  may  demur  if  the  objection  appear  on  the 
in  misstating  the  day  of  declaring;  see  face  of  the  record;  otherwise  the  objec* 
Anon.  2  Wils.  256  ;  Topping  v.  Puge  and  tion  may  be  taken  at  the  trial  as  a  ground 
Insram,  5  Taunt.  330,  771,  1  Marsh.  341,  of  nonsuit ;  but  after  judgment  by  default, 
344;  8.  C.  Rowles  v.  Lawrence,  11  Moor,  or  verdict  for  the  plaintiff,  the  defect  is 
338.  The  misstatement  of  the  day  would  cured  ;  16  <3i[.  17  Car.  2.  c.  8  ;  4  «fc  5  Ann.  c. 
not  be  a  good  cause  of  demurrer.  It  was  16,  s.  2;  1  Saund.  241,  and  note  :  Tidd, 
always  necessary  to  entitle  the  declaration,  9th  ed.  427.     The  scilicet  ("  to  wit*')  fol- 
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^proper  person,'*  (f)]  complains  of  C.  D.  (^)  who  has  been  summoned  (h) 
to  answer  the  said  A.  B.  [or  *'  plaintiff"]  in  an  action  on ;  (i) 

lowing  the  venue  in  the  margin   mny  be  dare  specially,  or  in  autre  droit,  even  in 
omitted.     It  is  not  mentioned  in^the  above  bailable  cases  ;  Ashworth  v.  Ryal,  1  B.  <& 
forms  given  by  the  judges.  Ad.  19;  Marzetti  v    JoufTroy,  1  Dowl.  P. 
(«)     The  Plaintiff's  Nome,  4rc.  —  The  C.  44  ;  Knowles  ».  Johnson,  2  Dowl    P  C. 
Christian    and    surname    of   the    plaintiff  653;  Isley   v.   llsley,3   C.   &,  J.  330 ;    1 
should  regularly  be  staled.    It  is  necessary  Dowl.  P.  C.  310,  S.  C.  ;  Tidd,Cih  ed.  450. 
testate  the  names  of  alHhe  parties  suing  or  £veu  in  C.  P.  in  such  case  the  drfendant 
being  sued,  however  numerous  they  may  cannot  complain  ;  Manesty  t;.  Stevens,  «^i 
bo,  and  although  they  constitute  a  trading  supra.      And   the  superfluous  description 
firm  or  company,  unless  they  be  incorporat-  in  the  writ  of  the  plainliff,  as  holding  a  re- 
ed, or  nuthorizud  by  statute  to  sue  as  a  com-  presentative  character  without  stating  that 
pany  or  body  by  a  given   title.     Formerly  lie  sues  "  as"  such,  (viz.  "  £w   executor," 
the  misnomer  o^  the  plaintiff  or  defendant  6lv..)  but  merely  alleging  <*  A.  B-ezecutor,    ^ 
might  have  been   pleaded   in  abatement;  ^c.  complains,    &c.  will  not,  it  seems,  bar 
but  the  statute  for  the   amendment  of  the  or  prevent  a  general  declaration  thereon 
law,  3  <&  4    VV.  4,  c.   42,  s.    11,  provides,  by  the  plaintin  upon  a  cause  of  action  ac- 
'*  that  no  pica  in  abatement  for  a  7iit.9iiomer  cruing   to    him    personally  in    his  private 
shall  be  allowed  in  any  personal  action;  character;  Lloyd  v.   Williams,  2  Bla.  R. 
but  that  in   all   cases  where  it  would,  but  722  ;  J  B.  «&  P.  3S3,  note  i;  Anon.  1  Dowl. 
for  this  act,  have  been  by  law  pleadable  P.  C.  97;  Watson  v.  Pilling,  6  Moor,  66; 
in  abatement  in  such  actions,  the  defendant  3  B.  &  B.  4,  5.  C.  ;  Knowles  r.  Johnson,  2 
shall  be  at  liberty  to  cause  the  declaration  Dowl.  P.  C.  653.     Although   the  plaintiff 
to  be  amended  at  the  cysts  of  the  plaintiff,  describes  himself  in  the  commencement  of 
by  inserting  the  right  name,  upon  a  judge*s  the   declaration    thus,  *' A.   B.  executor," 
summons   founded  on  an   aihdavit  of  the  &.c.,  or '*  assignee,"  ^.,  without  showing 
right    name;  and  in  case  such   saromoos  in  the  body  of  the  declaration  any  cause 
shall  be  discharged,  the  costs  of  such  ap-  of  action  accruing  to  him  in  such  charac- 
plication  shall  be  paid  by  the  party  &pply-  ter,  and  the  body  (»f  the  declaration  state  a 
ing,  if  the  "judge  shall   think   fit."     The  right  of  action  resulting  to  the  plaintiff*  in- 
misnomer  of  the  plaintiff  (although  there  dividually,  yet  the  defendant  cannot  do- 
be  a  person  of  the  name  erroneously  used)  niur,  or  take  any  objection  ;    for   the  de- 
is  DO  ground   of  nonsuit,  if  he   id^otify  scriptioo  of  the  plaintiff 's  special  capacity 
himself  as  the   real   creditor  or  claimant,  may  be  rejected  as  surplusage  ;  Reynolds 
and  show  that  he  is  the  party  actually  en-  i;.  Welsh,  1  C.  M.  &>  R.   580  ;  Hargraves 
forcing  the   proceedings, and  defendant  is  v.  Holden,  id.  note  (a).     If  the  writ  be  at 
notdeceiverl ;  Boughtotrv.  Frere,  3Ca  ipb.  the  suit  of  two  parties,  and  the  declaration 
29;  Moody  v.  Aslat,  3  Dowl.  P.  C.  771,  I  be  by  one  only,  it  will  be  set  aside  for  ir- 
Gale  R.   47,   5.  C.      Where   the    writ    is  regularity  :  Rogers  v.  Jenkins,  1   B.  &.  P. 
wrong  it  will  be  proper  to  commence  the  383.     And  in  general  the  name  of  a  party 
declaration    thus: — ^^  A.   B  at  whose  suit  not  mentioned  in  the  writ  cannot  be  added 
the  writ   of  summons  was   issued    in  this  as  a  plaintiff  in  the  declaration  ;  but  where 
cause  by  the  name  of  E.  B.  by,  [4^c]  com-  the  name  of  the  official  assignee  of  a  bank- 
plains,*'  ^c'    The  general  rule  is,  that  the  rupt  had  been  omitted  in  the  writ  and  dec- 
declaration  must  not  contradict  the  writ  in  laration  at  the   suit  of  the  assignees,  the 
describing  the  cAarac^er  in  which  the  plain-  Court  allowed  his  name  to  be  introduced 
tilT  slates  in  his  writ  that  he  issuing.     If  as  a  joint  plaintiff,  as  an  amendment,  on 
the  process  be  by  the  plaintiff  in  arepre-  payment   of   costs;    Baker  v.   Neaver,   1 
senlative  capacity,   thus— "  a«  executor,"  Dowl.    P.  C.  616;  1  C.  &   M.  112,  5.  C. 
■ee  Tidd,  9th   ed.  450;  1  Chit.  Arch.  118,  And   where  in  an  action  by  executors  the 
4th  ed. ;  Ashworth  t7.  Ryal,  1  B.   &  Ad.  defendant  pleaded  in  abatement  the  non 
19;  Delves  v  Strange,  6  T.  R.  158;  Att-  joinder  of  one  executor  who  had  not  pro- 
wood  r.  Ractenbury,  5  Moor,  209  ;  or  '*  a^  ved,  the  Court  allowed  the  proceedings  to 
assignee   of  a   bankrupt,"!//.;    or   if  the  be  amended  by  adding  his , name,  on   pay- 
writ  be  at  the  suit  of  the  plaintiff  ^t  Uim,  ment  of  cents,  as  the  Statute  of  Limitations 
id.;  Canning  v.  Davis,  4   Turr.  2417  ;  the  would  have  barred  a  fresh  action  ;  but  they 
declaration,  though  it  will  not  be  demur-  intimated  that  in  future  no  amendment  of 
rable,  may  be  set  aside  for   irregularity,  if  that  kind    would   be    allowed,    except    to 
the  plaintiff  declare  generally  in  his  indi-  avoid  the  operation  of  that  statute;  Lakin 
vidual  character.     But  it  seems  that  if  the  v.  Watson,  2  Dowl.  P.  C.  663.     It  is  not 
process  be  general,  the  plaintiff  may  (ex-  unusual    to  state,  A.  B.  ''  the  plaintiff  in 
cepi,  perhaps,  that  in  C.  P.  in  bailable  cases  this  suit,"  by,  &c.  complains,   &.c. ;    but 
the  hail  amy  object ;  Manesiy  v.   Sievens,  this  is  not  necessary, although  the  plaintiff 
9  Bing.  400,  1  Dowl.  P.  C.  711,  and  2  M.  is  afterwards  called  <*  the  plaintiff,  '  in  the 
&Sc.  563,  5.   C;  Ralm  v.  Woodward,  12  declaration. 
June,  1832,  C.  P.  1  Arch.  117,  4th  ed.)  de-  (/)  DeelaratianhyAUomeyarinPirson, 
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— [(/"m  assumpsit^  state  **an  action  on  promises;"  (k) 

' — if  in  debt,  **  an  action  of  debt,  and  the  plaintiff  demands  (/)  of  the  de* 

•—The  omission  to  state  whether  the  plain-  though  one  only  be  declared  against,  the 
tiff  saes  or  declares  by  attorney  or  in  per-  caase  of  action  being  against  him  only ; 
■on,  may  be  made  the  subject  of  an  appli-  pfovided  do  proceedings  be  taken  against 
cation  to  a  judge  to  set  aside  the  declara-  the  other  party  ;  Evans  v.  Whitehead,  2 
tion  as  not  being  in  conformity  with  the  M.  dt  R.  Zo7 ;  Bowles  t?.  Bilton,  2  C.  &  J. 
form  prescribed  by  the  judges;  and,  5ei?i-  174;  but  in  the  case  of  a  baiUble  writ, 
hlCf  a  demurrer  might  be  sustained,  see  the  bail  will  in  such  instance  be  dischar* 
Butler  V.  Mapp,  10  hing.  591 .  All  persons  ged,  unless  the  action  be  for  a  tort,  1  Chit, 
except  infan is  and  idiots,  may  sue  and  de-  Arch.  4th  ed.  118,  222;  Wilson  v.  Ed- 
dare  by  attorney  ',*Tidd,  9th  ed.  92,  93  ;  1  wards,  3  B.  A.  C.  734  ;  5  D.  &  R.  622,  5. 
Ch.  Arch.  4th  ed.  37.  Infants  must  sue  by  C.  There  cannot  in  any  case  be  a  writ 
guardian  or  next  friend  :  idiots  must  sue  in  against  two  and  a  declaration  against  each 
person;  corporations  by  attorney  appoint-  separately  upon  such  writ;  for  by  Rufe, 
•d  under  their  common  seal ;  see  ia. ;  Co.  Mich.  T.  3  W.  4,  reg.  1,  <<  every  writ  of 
Lit.  66  b.  summons,  capias  and  detainer  shall  con- 
(g)  The  Defendant's  name. — The  effect  tain  the  names  of  all  the  defendants,  if 
of  a  misnomer  of  the  defendant  and  the  more  than  one  in  the  action,  and  shall  not 
mode  of  taking  advantage  of  il,  has  been  contain  the  name  or  names  of  any  defend- 
already  noticed,  see  ante,  2.  note  (c).  It  ant  or  defendants  in  more  actions  than 
may  be  added,  that  by  the  statute,  3  &  4  one."  Pepper  v.  Whalley,  1  Bing.  N.  R. 
W.  4,  c.  42,  s.  12,  **  in  all  actions  upon  bills  71 . 

of  exchange  or  promissory  notes  or  other  (A)  Summoned  to  answer  the  said  plain- 
written  instruments,  any  of  the  parties  to  tiff,  ^c. — To  state  arrested  inatend  of  sum- 
which  are  designated  by  the  initial  letter  moned,  or  vice  versh,  would  not  be  a  good 
or  letters,  or  some  contraction  of  the  chris-  cause  of  demurrer;  but  the  declaration 
tian  or  first  namc^  or  names,  it  shall  be  sufli-  would  be  set  aside  for  irregularity.  As  to 
dentin  every  affidavit  to  hold  to  bail,  and  in  the  distinction  between  the  words  attacked 
the  processor  declaration,  to  designate  such  and  summoned,  as  used  in  the  old  form  in 
persons  by  the  same  initial  letter  or  letters  C.  P.  Slc.  see  1  Saund.  318,  note  3.  Ac- 
er contraction  of  the  christian  or  first  name  cording  to  Hunter  v.  Earl  of  DeloraiDe,  2 
or  names,  instead  of  stating  the  christian  Chit.  R.  638 ;  **  summoned,"  where  *'ac- 
or  first  name  or  names  in  full."  There  is  tached,"  should  have  been  used  in  the  old 
no  material  or  objectionable  misnomer  of  form,  was  a  ground  of  demurrer  ;  see  how- 
the  right  name,  if  the  mistaken  name  be  ever,  Clark  v.  Crosby,  1  Chit.  PI.  5th  ed. 
idem  sonans,  see  Rex  v.  Shakespeare,  10  210.  A  declaration  in  trespass  by  two, 
East,  83,  where  Shakepear  for  Shaken,  commencing  **  A.  B.  and  C.  D.  complains^' 
peartf  was  held  a  material  misnomer  ;  Webb  Ao  and  stating  that  the  defendant  was 
17.  Lawrence,  1  C.  &  M.  80(),  Lawrance  summoned  to  answer  the /y/atrtft^*  (instead 
for  Lawrence  held  immaterial:  Abithol  v.  of  plaintiffs)  is  not  demurrable.  Lyng  v. 
Beneditto,  instead  of  Benedetto,  2  Taunt.  Sutton,  4  M.  &  Sc.  417.  Sometimes  it  is 
401,  held  immntprial ;  Dickinson  v.  Bowes,  stated,  in  accordance  with  the  form  of  the 
16  East,  110,  Kay  for  Key,  held  immaleri-  issue,  (see  Misc.  Forms,)  that  the  defend- 
al.  It  seetns  that  a  defendant  arrested  by  ant  has  been  summoned  to  answer  the 
a  wrong  name  maybe  diBclmrged  out  of  plaintiff,  M  by  virtue  of  a  writ  issued  on,*' 
custody,  or  the  bail  bond  may  be  cancel-  &c.  Hut  this  is  unnecessary,  though  not, 
led  on  motion,  (although  a  misnomer  is  it  seems,  irregular.  Dupro  v.  Langridge, 
not  allowed  to  be  pleaded,  ante,  2,  note(e),  2  Dowl.  P.  C.  564. 

see  Ladbrook  r.  Phillips,  1  Harrison  R.  (i)  The  Form  of  Action. — The  Rule  of 
109;  sed  vide  Calium  v.  Leeson,  2  C.  &  Mich.  T.  3  W.  4,  does  not  expressly  re- 
M.  406  ;  2  Dovvl.  P.  C.  381,  S.  C. ;  unless  quire  that  the  form  of  action  be  mention- 
the  plaintiff  used  due  diligence  to  obtain  ed  in  the  introductory  part  of  the  dnds- 
knowledge  of  the  proper  name  before  the  ration.  The  form  given  by  the  judges 
writ  was  issued,  see  Ilil.  T.  2  W.  4,  r.  32.  concludes,  "  who  has  been  summoned  to 
Where  the  defendant  is  misnamed  in  the  answer  4^e."  The  *'  &c."  does  not  necea- 
process,  it  may  be  advisable  to  declare  sarily  import  that  the  form  of  action  was 
against  him  thufi  — "  A.  B.  by  &c.  com-  to  be  stated.  And  it  seems  that  it  may  be 
plains  of  C.  D.,  who  has  been  summoned  altogether  omitted.  It  is  a  mere  recital  of 
hy  the  name  of  E.  D.  to  an.swer,"  &c.  A  a  matter  which  is  shown  by  the  declara- 
party  who  executes  a  deed  by  a  wrong  tion  itself;  and  it  is  observable,  that  the 
name,  should  ho  sued  by  that  name  ;  Gould  form  of  the  issue  promulgated  by  the  New 
V.  Barnes,  3  Taunt.  504;  Crawford  r.  Rules  does  not  notice,  in  the  introductory 
Stachwell,2  Slra  1218.  Upon  a  writ  bail-  part,  the  nature  of  the  action  in  this  re- 
able  or  serviceable  against  two  personM,  spect.  It  is,  however,  usual  to  state  the 
the  declaration   will    not  be  irregiiiar,  al-  form  of  action   in   the  commencement  of 
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fendant  the  sum  of  £- 
from  him ;" 


'y  (m)  which  he  owes  to  and  unjustly  detains  (n) 


the  declaration.  Care  must  be  taken  in  lay- 
ing the  form  of  action^  that  the  statement 
of  it  10  the  summons  or  capias  be  strictly 
followed  in  the  introductory  part  of  the 
declaration,  and  the  body  of  the  declara- 
tion must  not  contain  a  form  of  action  va- 
rying from  that  mentioned  in  the  writ. 
The  yariance  between  the  process  and 
declaration  in  this  respect  will  not  bo 
ground  even  of  special  demurrirt  but  it  is 
an  irregularity  for  which  the  declaration 
may  be  set  aside  ;  Anderson  v.  Thomas,  9 
Bing.  678  ;  case  in  K.  B.  cited  in  Thomp- 
son V,  Dicas,2Dowl.P.  C.94  ;  Marshall  r. 
Thomas,  2Dowl.  P.  C.  208.  But  where 
the  writ  was  in  debt  and  the  declaration 
^was  in  debt  and  assumpsit  jointly ^  the 
Court  would  not  set  them  aside,  but  lefl 
the  defendant  to  demur;  Rotton  v.  Jeffery, 
2  Dowl.  P.  C.  637.  The  selection  of  the 
oppropriate  or  most  judicious  form  of  ac- 
tion is  frequently  a  matter  of  difHcuUy,  re- 
quiring the  mature  consideration  and  ad- 
vice of  a  person  skilled  in  the  niceties  of 
pleading.  The  attorney  instructed  to  com- 
mence proceedings  has  often  an  imperfect 
information  of  the  facts  imparted  to  him, 
and  is  called  upon  by  the  anxiety  of  the 
claimant  or  the  urgency  of  the  case  to  act 
vrilb  a  degree  of  rapidity  in  issuing  the 
writ,  which  renders  the  necessary  delibe- 
ration impracticable.  The  rule  requiring, 
in  the  declaration,  strict  conformity  with 
the  writ  in  reference  to  the  form  of  action, 
baa  therefore  been  found  very  inconve- 
nient in  practice,  and  perhaps  might  be 
judiciously  altered  ;  at  lea^tin  the  instance 
of  serviceable  process.  Evcr^  useful  pur- 
""pose  seems  to  be  answered  by  an  indorse- 
ment on  the  process  of  the  nature  of  the 
claim.  In  Thompson  v.  Dicas,  1  C.  &  M. 
768  ;  2  Dowl.  P.  C.  93,  5.  C. ;  the  declara- 
tion was  in  trespasa,  and  the  writ  was 
in  case  ;  and  the  Court  set  aside  the  de- 
elaration,  BayUy,  B.  observed,  *<  Be- 
fore the  passing  of  the  2  W.  4,  c.  39, 
the  writ  was  merely  process,  and  you 
were  at  liberty  to  declare  in  any  form 
of  action  which  was  suitable  to  your 
case,  without  reference  to  the  writ.  Since 
that  act  of  parliament,  the  writ  of  sum- 
mons is  the  commencement  of  the  suit, 
and  mast  specify  the  true  form  of  action  ; 
and  in  your  declaration  you  must  pursue 
the  form  of  action  specified  in  the  writ  of 
•ammons.  Now  here  the  writ  of  sum- 
mons is  '  in  trespass  on  the  case,'  and  when 
you  come  to  declare,  will  warrant  a  decla- 
ration in- trespass  on  the  case,  and  treiipass 
on  the  case  only.  When  therefore  you 
declare  in  *  trespass'  what  is  wrong  P 
Why  the  declaration^  which  isnot  warran- 
ted by  the  writ  uf  summons.  The  decla- 
ration therefore  in  this  case  must  be  set 


aside,  and  if  (he  plaintiff's  cause  of  action 
Will  enable  him  to  declare  on  this  writ,  he 
is  still  at  liberty  to  do  so."  So  where  the 
writ  of  summons  was  in  *'  an  action  uf  tres- 
pass on  the  case  upon  promisis^'*  and  the 
notice  of  declaration  in  *'  an  action  of  tres- 
pass upon  the  ea^e,"  the  Court  set  aside 
the  proceedings.  (King  v.  Skefhngton,  1 
C.  &,  M.  363.)  And  a  declaration  in  '*  an 
action  upon  promises,"  founded  on  a  writ 
in  "  an  action  on  the  case,"  has  been  set 
aside.  Scriveners.  Watling,  1  Harrison  R. 
8.  In  Ward  v  Tummon,  1  Ad.  &  El.  619, 
the  capias  was  in  **  an  action  on  promises," 
and  the  declaration  in  case,  and  the  Court 
set  aside  the  declaration.  The  forms  of  the 
writs  of  summons  and  capias  were  given 
by  the  statute,  2  W.  4,  c.  30,  see  schedule 
thereto.  Those  forms  describe  the  nature 
of  the  action,  and  must  not  be  departed 
from  in  the  process.  The  writ  and  decla- 
ration are  irregular,  (but  not  toid,  Gurney 
V.  Hopkinson,  3  Dowl.  P.  C.  189,)  and  may 
be  set  aside  (if  the  defendant  apply  in  pro- 
per lime)  if  they  be  in  an  action  of  **  tres- 
pass on  the  casCf*^  Richards  v.  Stewart,  3 
M.  &  Sc.  774;  10  Bing  319,  S.  C. ;  or 
^*  trespass  on  the  ease  upon  ~  promises,'* 
Gurney  v.  Hopkinson,  ubi.  sup. ;  instead 
of  "  an  action  upon  promises."  But  the 
writ  is  not  incorrect  in  doHcribing  the  ac- 
tion as  "  an  action  of  slander ^^^  Davies  r. 
Parker, 2 Dowl.  .  C. 537  ;  or"  an  action  of 
libti;'  i  I.  Pell  t7.  Jackson, 2  Powl.  P.  C.  445, 
"  instead  of  an  action  on  the  case  ;"  and, 
consequently,  this  description  of  the  form  of 
action  may  be  pursued  in  the  commence- 
ment ot  the  declaration.  Where  the  writ  is 
not  per  ^e  incorrect,  it  seems  that  the  Court 
will  not  set  it  aside  merely  because  the 
declaration  is  not  conformable  to  it  in  re- 
gard to  the  form  of  action  *,  but  will  set 
aside  the  declaration  only  as  not  supported 
by  the  writ,  see  Thompson  v.  Dicas  ;  and 
in  Ward  v.  Tummon,  1  Ad.  &  El  619, 5t<- 
pra,  the  Court  would  not  discharge  the 
bail  on  account  of  the  variance  between 
the  capias  and  declaration.  In  Edwards  v. 
Dignam,2C.  &  M.  346;  2  Dowl.  P.  C. 
240,  5.  C ;  where  the  writ  was  in  *<  tres- 
pass," but  indorsed  for  a  debt,  and  the  dec- 
laration delivered  was  in  an  action  of 
<*  trespass  on  the  case,"  although  no  objec- 
tion was  taken  to  the  writ  until  af\er  the 
declaration  was  delivered,  the  Court  set 
aside  both  the  writ  and  declaration.  But  it 
will  be  observed,  that  the  writ  itself  was  in 
that  case  informal  and  inconsistent,  trespass 
not  being  sustainable  for  a  debt ;  see  also 
Barker  v.  Weedon,  1  C.  M.  ife  K.  396. 
The  writ  is  not  amendable  as  to  form  of  ac- 
tion ;  Mills  V.  Gossett,  5  M.  &  Sc.  313. 

{k)  See  supra f  note  («). 

(/)  It  would   be  sufHcient  to  state, '*  in 


2  c  COMMENCEMENTS  AND  CONCLUSIONS 

— if  in  covenant^  state  "  an  action  of  covenant ;"  (o) 

— if  in  detinu€y  state  *'  an  action  of  detinue,  and  the  plaintift*  demands 
of  the  defendant  certain  goods  and  chattels  [or  '  deeds  and  writings']  which 
he  unjustly  detains  from  him ;" 

— if  in  debt  and  detinue  jointly,  state  "an  action  of  debt  and  detinue,  (p) 

and  the  plaiutiif  demands  of  the  defendant  the  sum  of  £ ,  which  he 

owes  to  and  unjustly  detains  from  him,  and  also  certain  goods  [4*^-]  ^^^ 
he  unjustly  detains  from  him ;" 

— if  in  case  (q)  state  *'  an  action  on  the  case  ;" 

— if  in  trespass  (r)  state  "an  action  of  trespass ;"] 
fFoR  THAT  WHEREAS  [here  State  the  subject-matter  or  cause  ofactian^  begin- 
ning ia  second  or  subsequent  count  thus :  "  And  whereas  also,"  except  in  ires- 
pass,  in  f  which  a  second  count  begins,  "And  also  for  that."       Conclude  the, 

declaration  (s)  ithus  :]  to  the  damage  of  the  plaintiff  of  £ ,  {t)  and 

therefore   he  •  brings  his  suit,  &c.  (v)  [omit  pledges,  (u)      Add  proftrt^  if 
the  action  be  by  an  executor  or  administrator,  see  post,  9,  14. 


an  action  of  debt*'  only ;  but  the  above  is         {s)  In  trespass  the   conclusion  Tariea ; 

the  usual  form      If  the  short  form  be  adop-  see  post,  **  Tr^spasA.**     And  see  fbrids   of 

ted,  the  usual    words  in   the  body   of  the  conriustons    in    actions    by    and     a^inat 

declaration,  terming  the  total  of  the   mn-  particu/<ir  persons,  as  executors,  &c.,  po«f, 

nies  demanded,  the  sura  *^  above  demand-  9,  &ai.  The  form  ofconc/u</mj2' a  declaration 

ed,"  would  of  course  be  omitted.  is  not  directly  regulated  by  any  rule  of  the 

(m)  This  is  to  be  the  aggregate  or  total  Courts 
o(  the  various  sums  claimed  and   demand-         U)  Statement  of  Damages. — Great  care 

ed  in  the  declaration  ;  but  a  miscalculation  must  be  taken  to  demand  in  this  part  of  the 

in  this  place  of  these  sums  is  not,  it  seems,  declaration  a  sum  equal  to  the  full  amount 

ground   of  demurrer,  Lord  r.  Houston,  11  of   damages   sought  to   be  recovered,    in 

£art,6^2  *-  those  cases  in   which  damages,  from   the 

(n)  This  is  termed  the  debet  and  detinet;  nature  and  form  of  the  action,  constitute 

see   Gilbert  on  Debt,  359,  399,  400.     In  the  main  object  of  claim,  as  in  assumpsit, 

jBctiouH  by  and  against  executors  and  ad-  covenant,    trespass,   case   and    replevin  ; 

ininistrators,  as  such,  for  debts  due  to  or  Com.  Dig.  Pleader,  C.  84  ;  Vin.  Ab.  Dani- 

from  the  deceased,  the  declaration  should  ages;  Sayer's  Law  of  Damages.     The  ju> 

j'egularly  be    in    the   detinet    only,  thus:  ry  cannot  give  larger  damages   than   the 

^*  which  ho  unjustly  det.iins  from  him  ;"  amount  laid  in  the  declaration.     Tidd,  9th 

1    Saund.    l,anote   1;    112,   note  1 ;   216,  ed.  896.     In  actions  that  do  not  sound   in 

-219  d  ;  Hope  v.  Bague,  3  East,  2.     But  in  damages,  as  debt,  detinue,  ejectment,  dam- 

Colleil  V.  Collett,  3  Dowl.P.  C.  211,  where  ages  are  not  the  gist  of  the  action,  and  a 

Ibe  defendant  demurred  specially  to  a  dec-  nominal  sum  only' is  usually    laid;  Staph, 

taration  charging  him  in  the  i£e6e/  and  de-  2d    ed.   474;  3d   ed     105,  428.     In  debt, 

tinet,   the   Court  gave   judgment  for  the  where   interest   is   claimable  as  damages, 

plaintiff,   observing    that    the    allegation  and   not  as  due  upon  an   express  covenant 

might  be  rejected.  or  contract,  there  should  be  laid  at  the  end 

(o)  Or  "  in  an  action  for  breach  of  cove-  of  the  declaration,  as  damages,a  sum  suffi- 

pant,"  if  the  writ  be  so  cient  to  cover  the  amount  of  interest.     In 

{p)  These  words  would  suffice.  an  action  by  an  informer,  (or  qui  torn  ac- 

{q)  Xrorcr  is  an  action  on  the  case,  and  tion,)  damages  are  not  recoverable,  and 
the  plainiitf  may  issue  his  writ,  and  declare  should  not  regularly  be  claimed, 
in  trover,  as '<  a  I  action  on  the  case.*'  He  {v)  "  Et  inde  produeit  sutam.** — The 
mR^  also  issue  his  writ  and  declare '*  in  an  secta,  or  suit,  were  anciently  persons  re- 
action of  trover."  In  actions  for  slander  quired  to  be  produced  to  bear  testimony  to 
or  libelf  it  will  not  be  improper  to  describe  the  truth  of^  the  plaintiff's  allegations  ; 
the  form  of  action  to  be  '*  an  action  of  Bract.  214  b;  3  Bla.  Com.  295;  Gilb.  C. 
slander,"  or  "  libel,"  in  the  writ  and  dec-  P.  48;  Sloph.  3d  ed.  429.  The  profert  of 
laration  ;  but  the  declaration  should  pur-  the  *' suit,  &c."  has  for  ages  been  a  mere 
sue  the  writ  in  this  respect.  See  ante,  5,  form, 
note  (z).  (u)  <<  The  entry  of  pledges  to  prosecute 

(r)  This  form  applies  in  actions  for  as-  at  the  conclusion  of  the  declaration  shall 

sault  and  false  imprisonment,  &c.  in  future  be  discontinued;"  Rule,  Mich. 
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OF  DECLARATIONS.  6 

2.  Declaration  after  Arrest  where  the  Party  is  not  in  Custody. 

In  the  K.  B.  [or  **  C.  P."  or  "  Exchequer  of  Pleas."] 

On  the day  of ,  in  the  year  of  our  Lord, '. 

(venue)  to  wit.     A.  B.  by  E.  F.  his  attorney,  [or  "  in  his  own 

proper  person,"]  complains  of  C.  D.  who  has  been  arrested  at  the  suit  of 
the  said  A.  B.  [or  *^  plaintiff"]  in  an  action  of  [4*c  proceed  and  conclude 
as  directed  in  the  first  form,  {z) 

3.  Declaration  where  the  Defendant  is  in  Custody. 

In  the  K.  B.  [or  "  C.  P."  or  "  Exchequer  of  Pleas."] 

On  the day  of ,  in  the  year  of  our  Lord . 

(venue)  to  wit.  A.  B.  by  E.  F.  liis  attorney,  [or  *'  in  his  own  pro- 
per f  person,"]  complains  of  C.  D.  being  detained  at  the  suit  of  the  said  A. 
B.  (y)  in  the  custody  of  the  sheriff  (2)  [or  **  of  the  Marshal  of  the  Marshal- 
sea  of  the  Court  of  King's  Bench,"  or  "  of  the  Warden  of  the  Fleet"  (a)] 
in  an  action,  &c.  [proceed  and  conclude  as  directed  in  the  first  form. 


4.  Declaration  after  the  Arrest  of  one  or  more  of  the  Defendants, 
and  where  one  or  more  of  them  shall  have  been  served  only  and 
not  arrested. 

In  the  K.  B.  [or  "  C.  P."  or  "Exchequer  of  Pleas."] 

On  the day  of ,  in  the  year  of  our  Lord, . 


■  (venue)  to  wit.     A.  B.  by  E.  F.  bis  attorney,  [or  "in  his  own 

proper  person,"]  complains  of  C.  D.  who  has  been  arrested  at  the  suit  of 
the  said  A.  B.,  [or  "  being  detained  at  the  suit  of  the  said  A.  B.,"  [Sfc.  as 
tfi  the  preceding  form,]  and  G.  H.,  who  has  been  served  with  a  writ  of 
capias  to  answer  the  said  A.  B.  in  an  action,  [S^c.  proceed  and  conclude  as 
directed  in  the  first  form. 

5.  Declaration  against  two  Dtfendants,  where,  in  a  former  Action 
against  one  of  them,  he  pleaded  the  non-joinder  of  the  other  in 
Abatement,  (b) 

In  the  K.  B.  [or  "  C.  P."  or  **  Exchequer  of  Pleas."] 

On  the day  of ,  in  the  year  of  our  Lord, . 


(venue).     A.  B.  by  E.  F.  his  attorney,  [or  '*  in  his  own  proper  per- 

T.  3  W  4      The  sUtemnnt  would  not  be  county  the  sheriff  detaining  the  defendant 

ground  of  demurrer,   but  might  be  struck  is  sherifT. 

out  on  Aummnna.  (a)  Where  a  defendant  is  detained  in 

(x)  This  also  appears  to  be  the  proper  the  custody  of  the  warden  on  process  out 

form  where   the  party  has   been  arrested  ofK.  B.  the  declaration  in  the  latter  Court 

and  discharged  out  of  custody  for*an  irreg-  should  state  him  to  be  in  the  custody  of  the 

Ularity  in   the  process  or  affidavit,  or  by  warden,  and  he  need  not  be  brought  up  by 

eontent,  before  declaration.  kabeitg  to  charge  him  with  a  declaration, 

(y)  Or  **  the  said  plaintiff."  Barnett  v.  Harris,  2  Dowl.  P.  C.  186. 

(<}  The  form  does  not  show  of  what  {b)  By  the  20th  Rule  on  Pleading,  Hil. 
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7  COMMENCEMENTS  AND  CONCLUSIONS 

son,"]  complains  of  C.  D.  and  G.  H.,  who  have  been  summoned  [as  the 
case  may  he]  to  answer  the  said  A.  B.,  and  which  C.  D.  has  heretofore 
pleaded  in  abatement  the  non-joinder  of  the  said  G.  H.  in  an  action  [4*^- 
proceed  and  conclude  as  directed  in  the  first  form. 


6.  Declaration  in  an  Action  against  one  of  two  Defendants,  the 

^ther  having  been  Outlawed  (c). 

In  the  K.  B.  [or  **  C.  P."  or  "  Exchequer  of  Pleas."] 

On  the  day  of ,  a.  d. ,  [day  of  declcanng], 

(to  wit.)     A.  B.  by  J."S.  his  attorney,  [or  "  in  his  own  person,"] 

complains  of  C.  D.,  who  has  been  summoned  [or  **  arrested,"  &c.  or 
f  »•  served,"  4'c.  see  form  suprdy]  to  answer  the  said  A.  B.  in  an  action  on 
promises,  [or  as  the  action  i5,  see  formsj  suprd.]  For  that  whereas  the  said 
C.  D.  and  one  E.  F.,  which  said  E.  F.  by  due  course  of  law  has  been  out- 
lawed [or J  if  a  woman^  say  "  waived,"]  at  the  suit  of  the  said  A.  B.  in  this 
action,  (d)  and  still  remains  so  outlawed  on  [4*<^-]>  ^ere  indebted  [4'c. 
state  the  promises  by  the  defendant  and  E.  JP.,  and  that  they  ^'have  not,  nor 
hath  either  of  them,  paid,"  &c.  and  conclude  as  usucd. 


*  7.  Declaration  in  I^ectment. 
See  FormSj  post,  **  Ejectment." 

T.  1834,  it  is  provided,  that  *'  in  all  cases  until  the  outlawry  of  the  other  defendant 

under  the  3^4  W.  4,  c.  42,  s.  10,  in  is  complete,  Morton  v.  Gray,  9  B.  &  C. 

which  after  a  plea  in  abatement  of  the  544.     The  Court,  or  a  judge  in  vacatioB, 

non-joinder  of  another  person,  the  plain-  will  on  application   founded  on  affidavit, 

tifl*  shall,  without  having  proceeded  to  trial  and  that  due  diligence  is  exercised  to  exa- 

on  an   issue  thereon,  commence  another  cute  the  process  against  the  other  deien- 

ftction  against  the  defendant  or  defendants  dant  or  outlaw  him,  grant  time  to  declairs 

in  the  action  in  which  such  plea  in  abate-  in  the  action,  see  id.  Barnes,  306;  1  Arch. 

ment  shall   have  been   pleaded,   and    the  4ed.  219,  220;  see  Ames'r.Ragg,  2  Dowl. 

person  or  persons  named  in  such  plea  in  P.  C.  35. 

abatement  as  joint  contractors,  the   com-  (d)  It  must  be  expressly  alleged  that  the 

menceroent  of  the  declaration  shall  be  in  outlawry  was  **  in  this  action,    see  Saun- 

the  above  form."  derson  v.  Hudson,  3  East,  144 ;  and  sea 

(c)  As  to  outlawry  in  general,  see  2  W.  Haigh  v.  Conway,  15  East,  i.    The  record 

4,c.  30,  s.  5;   2  Arch,  by  Chit.  4th  edit,  of   outlawry   need    not    be    referred    to, 

795.     Where  the  action  is  jointly  against  M'Michael  v.  Johnson,  7  East,  50.     Th« 

two,  and  one   appears,  and  the  other  is  outlawry  of  the  defendant  may  be  doDied 

proceeded  against   to  outlawry  upon  the  by  a  plea  in  abatement  of  nul  tiel  record 

summons  or  capias,  it  is  irregular  to  de-  thereof,-  Coutanche  v.  Le  Ruez,  1   £ast, 

ciare  against  the  party  who  has  appeared  133 ;  Nowlan  v.  Geddes,  id.  634. 
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2.  DECLARATIONS  IN  ACTIONS   REMOVED    FROM  INFERIOR   COURTS, 

OR  COMMENCED  BY  THE  OLD  PROCESS,  (e) 


1.  Commencement  of  a  Declaration  in  the  K.  B.  in  either  of  the 

above  instances. 

In  the  King's  Bench. 

On  the day  of  ,  a.  d. ,  [the  day  plaintiff  declares J\ 

{venue)  to  wit.     A.  B.  complains  of  C.  D.  being  in  the  custody  of 

the  marshal  of  the  marshalsea  of  oar  lord  the  now  king,  before  the  king 
himself,  in  an  action  on  promises  [as  the  case  may  he^  see  ante^  1,  Form  !•] 
For  that  whereas,  [Sf*c  conclude  as  ante^  1,  Form  1. 


2.  The  like  in  C.  P.  in  such  Case, 
In  the  Common  Pleas. 


On  the day  of ,  a.  d. 


(venue)  to  wit.     C.  D.  was  attached  [or  in  deht^  covenant^  or  deti' 

Rue,  '*  was  summoned,"]  to  answer  A.  B.  in  an  action  on  promises,  [or  as 
the  case  may  be^  see  Form  1,  antCy  1,  2,]  and  thereupon  the  said  A.  B.  by 
£•  F.  his  attorney  complains,  For  that  whereas  [^c.  proceed  as  usuaL 


3.  The  like,  in  the  Exchequer,  in  such  Case. 
In  the  Exchequer  of  Pleas. 


On  the day  of ,  a.  d. 


(venue)  to  wit.     A.  B.  a  debtor  to  our  lord  the  king  cometh  before 

tthe  barons  of  his  Majesty's  Exchequer,  on  the day  of ,  a.  d. 

,  [the  date  of  declaration^]  by  E.  F.  his  attorney,  and  complains  by  bill 

of  C.  D.  present  here  in  Court  the  same  day,  in  an  action  on  promises»  [or 
as  the  plea  may  6e,  see  Form  I,  ante^  I,  2.]  For  that  whereas  [^c.  as 
usuaL 


I. 


4.  Commencement  of  a  Bedaration  in^Repleoin. 

See  "  Replevin." 


(e)  See  ante,  1,  note  (a). 
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9  COMMENCEMENTS  AND  CONCLUSIONS 


3.  IN  ACTIONS  BY  AND  AGAINST  PARTICULAR  PERSONS. 


1.  Commencement  and  Conclusion  of  a  Declaration  by  an 

Administrator,  (a) 

In  the . 

On  the day  of ,  a.  i>.  - 


(venue)  to  wit.     A.  B.  administrator  of  all  and  singular  the  goods, 

chattels  and  credits,  which  were  of  G.  H.  deceased,  at  the  time  of  his 
death,  who  died  intestate,  bj  E.  F.  his  attorney,  [or  '*  in  his  own  proper 
person,'*]  complains  of  C.  D.  who  has  been  summoned  \ar  as  the  case  may 
he^  see  forms,  ante^  1  to  8,]  to  answer  the  said  plaintiff  as  administrator 
as  aforesaid  in  an  action  on  promises,  (6)  [or  as  the  action  may  bey  see 
forms,  ante,  1,  2.]  For  that  whereas  [state  the  cause  of  action  cts  in  tie 
forms  hereafter  given,  and  conclude  thus  .*]  To  the  damage  of  the  plaintiff 

as  administrator  as  aforesaid  of  <£ ,  and  therefore  he  brings  his  suit, 

Slc.  And  the  plaintiff  brings  here  into  Court  the  letters  of  administration 
of  all  and  singular  the  goods,  chattels  and  credits  which  were  of  the  said 
G.  H.  at  the  time  of  his  death,  and  which  letters  were,  after  the  death  of 

the  said  G.  H.,  to  wit,  on  the day  of ,  a.  d. ,  granted  to 

the  plaintiff  by  WilUam,  by  divine  Providence,  Archbishop  of  Canterbury, 
Primate  of  all  England,  and  metropolitan,  [or  as  the  case  may  be,]  in  due 
form  of  law,  and  give  sufficient  evidence  to  the  said  Court  of  the  said 
grant  of  administration  to  the  plaintiff. 


2.  Declaration  by  an  Administrator  with,  the  Will  annexed,  no 

Executor  being  appointed,  fyc. 

In  the  — '• . 

On  the day  of ,  a.  d. ». 

(venue)   to  wit.     A.  B.  administrator  of  all  and  singular  the  goods. 


chattels  and  credits  which  were  of  G.  H.  deceased,  with  the  last  will  and 
testament  of  the  said  G.  H.  ann^ed,  by  E.  F.  his,  the  plaintiff's  attorney, 
[or  "in  his,  the  plaintiff's,  own  proper  person,]  complains,  [S^c.  as  before* 
Add  prof  ert  as  above,  stating  that  the  letters  are  produced  and  were  granted 
"  with  the  last  will  and  testament  of  the  saicl  G.  H.  annexed.''] 

t3.  By  an  Administrator,  with  the  WiU  annexed^  of  Goods  left  unad- 

ministered  by  an  Executor  deceased. 

In  the . 

On  the day  of ,  a.  d. . 


(venue)  to  wit.     A.  6.  administrator,  with  the  last  will  and  testa- 

'-    ■  ■■■-     ■    y 

(a)  Seo   plea  traversing  the  title  of  the        {h)  In  debt,  tee  ante,  6,  note  (n). 
plaintiff,  post. 

Ltio] 
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tnent  of  6.  H.  deceased  annexed,  of  all  and  singular  the  good8«  chattels 
and  credits  which  were  of  the  said  G.  H.  at  the  time  of  his  death  left  un- 
administered  by  O.  P.  deceased,  who  ih  his  life-time,  and  at  the  time  of 

his  death,  was  executor  of  the  said  will,  by ,  his,  the  said  A.  B.'s  at-* 

tomey,  [or  "in  his,  the  plaintiff's,  own  proper  person,"]  complains  [4rc< 
proceed  its  directed  in  '^preceding  form.  Add  profert^  thus  : — ]  And  the 
plaintiff  brings  here  into  Court  the  letters  testamentary  of  the  said  G.  H., 
whereby  it  appears  that  the  said  O.  P.  was  executor  of  the  last  will  and 
testament  of  the  said  G.  H.,  and  had  the  execution  thereof,  6lg.  And 
the  plaintiff  also  brings  here  into  Court  the  letters  of  administration  of  all 
and  sing^ar  the  goods,  chattels  and  credits  whieh  were  of  the  said  G.  H. 
at  the  time  of  his  death  left  unadministered  by  the  said  O.  P.,  executor 
as  aforesaid,  with  the  said  will  annexed,  and  which  letters  with  the  said 
will  annexed,  were,  after  the  deaths  of  the  said  G.  H.  and  O.  P.  to  wit, 
[4rc.  conclude  prof ert  as  in  last  form. 


4.  By  an  Administrator  during  the  Minority  of  an  Executor,  (d) 

In  the 

On  the day  of ,  a.  d. 


(venue)  to  wit.     A.  B.  administrator  of  all  and  singular  the  goods, 

chattels  and  credits,  which  were  of  G.  H.   deceased,  at  the  time  of  his 
death,  during  the  minority  of  L.  M.,  an  infant  under  the  age  of  21  years, 
who  is  executor  of  the  last  will  and  testament  of  the  said  G.  H.  by  E.  F., 
his,  the  said  plaintiff's,  attorney,  complains,  [S^c,  as  before  directed.     The 
profert  will  be  thus :]  And  the  plaintiff  brings  here  into  Court  the  letters 
testamentary  of  tjie  said  G.  H.,  whereby  it  appears  that  the  said  L.  M.  is 
executor  of  the  last  will  and  testament  of,  the  said  G.  H. ;  the  plaintiff 
also  brings  here  into  Court,  the  letters  of  administration  of  tdl  and  singu- 
lar the  goods,  chattels   and  credits  which  were  of  the  scud  G.  H.  at  the 
time  of  his  death,  and  which  letters  were  after  the  death  of  the  said  G.  H., 
to  wit,  on  [S^c]  granted  by  [^c]  to  the  plaintiff  during  the   minority  of 
the  said  L.  M.  in  due  form  of  law,  and  which  give  sufficient  evidence  to 
the  said  Court  of  the  said  grant  of  administration ;  with  this,  that  the 
plaintiff  will  verify  that  the  said  L.  M.  is  still  an  infant  within  the  age  of 
twenty-one  years,  to  wit,  of  the  age  of years. 

.    t5.  By  Husband  and  Wife,  Admnistratrix.(e) 
In  the . 


On  the day  of ,  a.  d. 


{venue)  to  wit.     A.  B.  and  J.  his  wife,  which  said  J.  is  administra- 


W  By  sutute,  38  G.  3,  c.  87,  8. 6,  where  (e)  It  is  clear  that  the  husband  mast,  in 

•n  infant  is  sole  executor,  probate  is  not  to  this  case,  join  as  a  co-plaintiff,  see  Vin. 

^  granted  to  him  until  he  has  attained  the  Ab.  Bar.  «t  F.  Q.  22;  Com.  Dig.  Bar.  & 

HI*  of  twenty.one  years.  F.  V.;  Anon.  1  Balk.  282. 
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trix  of  all  and  singular  the  goods,  chattels  and  credits  which  were  of  G.  H. 
deceased,  at  the  time  of  his  death,  who  died  intestate,  by  E.  F.  their  at- 
torney, complain,  [^c.  as  before*  *  Conclude]  to  the  damage  of  the  said  JL 

B.  and  J.  his  wife,  as  administratrix  as  aforesaid,  of  i£ ,  and  therefore 

they  hring  their  suit,  &c.  [Add  profert^  aUeging  grant  of  adminisiraiim 
to  the  wife  only^  as  ante^  9. 


In  the 


6.  Against  an  Administrator. 


On  the day  of 


A.  D. 


—  (venue)  to  wit.  A.  B.  by  E.  F.  his  attorney,  [or  **  in  his  own  pro- 
per person,*']  complains  of  C.  D.,  administrator  of  all  and  singular  the 
goods,  chattels  and  credits  which  were  of  G.  H.,  deceased,  at  the  time  of 
his. death,-  who  died  intestate,  and  which  said  C.  D.  has  been  summoned 
[4*c.  proceed  as  usucdj  Form  1,  ante^  1.  See  forms  of  Causes  of  action  against 
administrators^  post. 


7.  By  the  Assignees  of  a  Bankrupt.  (/) 


In  the 


On  the 


day  of 


A.  Di 


{venue)  to  wit.  A.  B.  and  G.  H.,  assignees  of  the  estate  and  ef- 
fects of  L.  M.,  a  bankrupt,  according  to  the  statutes  in  force  concerning 
bankrupts,  complain  of  C  D.  [S^c.  as  usual,  see  ante^  1,  Form  1.     CoTulude] 

to  the  damage  of  the  plaintiffs  as  assignees  as  aforesaid,  of  £ ,  and 

therefore  they  bring  their  suit,  &c. 


(/)  See  the  Bankrupt  Act,  6  Geo.  4,  c. 
16,  and  the  Bankrupt  Court  Act,  1  A  2 
W.  4,  c.  56,  8.  32,  35.  It  is  clear  that  the 
official  aacignee  must  be  made  a  plaintiflT, 
tee  id.  Bal<er  v  Neaver,  cited  ante,  4,  note 
(«).  The  non-joinder  of  an  assignee  as 
plaintiff  would  seem,  in  an  action  ex  con- 
tractu, to  be  a  ground  of  nonsuit;  Snell- 
ffrove  V.  Hunt,  2  Stark.  R.  424 ;  1  Chit. 
R.  75;  Alldrit  v.  Kittrid^e,  6  Moore,  569. 
Tbe  consent  of  the  creditors  is  nut  essen- 
tial to  the  support  of  the  action  ;  Boson  v. 
Williams,  2  Y.  d^  J  475.  In  order  to  put 
the  plaintiffs  upon  proof  of  their  character 
of  assignees,  the  defendant  must  plead 
specially,  see  pleas  in  assumpsit,  pott. 
When  an  assignee  dies,  or  a  new  assignee 
is  chosen,  the  action  will  not  be  thereby 
abated,  but  the  Court  may,  upon  the  sug- 
gestion of  such  death  or  removal  and  new 
choice,  allow  the  name  of  the  surviving 
or  new  assignee  to  be  substituted  in  the 
pjace  of  the  former  ;  and  the  action   may 


be  prosecuted  in  the  name  of  the  said  sar- 
viviDg  or  new  assignee  in  the  same  man- 
ner as  if  he  had  originally  commenced  it, 
6  G.  4,  e.  16,  8.  67;   see  Weslall  v.  Stor- 

fess,  4  M.  &  P.  217;  Bates  r.  Sturgcs,  7 
ling.  585.  There  is  no  provision  in  tbe 
act  enabling  assignees  to  continue  a  suit 
commenced  by  a  bankrupt,  and  which  bai 
not  proceeded  to  judgment.  The  bank- 
ruptcy of  a  plaintiff  before  judgment  may 
therefore  be  pleaded  in  bar,  and  will  defeat 
the  action  in  his  name,  see  plea,  post.  So 
the  bankruptcy  of  one  of  several  plaintiffs 
is  matter  for  a  plea  in  bar.  post;  12,  note  ; 
but  in  Barker  v.  Skinner,  Feb.  3,  1835, 
MS.  Mr.  Justice  Patteso^  refused  to  allow 
such  plea,  afler  an  order  for  time  binding 
the  defendant  to  plead  issuabiy.  As- 
signees can  never  be  declared  against  "«v 
assignees."  The^  are^  not  .liable  to  be 
sued  at  law  for  dividends,  6  G.  4,  c.  16,  a. 
111. 
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tS,  By  the  Assignees  of  a  Bankrupt  Partner  and  the'^  Solvent 

Partner,  (g) 

In  the 

On  the  — —  day  of ,  a.  d. 


(venue)  to  wit.     A.  B.  and  G.  H.  and  K.  L.,  the  plaintiffs  in  this 

suit,  which  said  G.  H.  and  K.  L.  are  assignees  of  the  estate  and  ef- 
fects of  O.  P.,  a  bankrupt,  according  to  the  statutes  in  force  concerning 
bankrupts,  by  E.  F.  their  attorney,  complain  of  C.  D.  [S^c.  as  usual^  see 
Forms,  caitey  1  to  7 ;  and  conclude]  to  the  damage  of  the  said  A.  B.,  and 

also  of  the  said  G.  H.  and  K.  L.,  as  assignees  as  aforesaid,  of  £ ,  and 

therefore  they  bring  their  suit,  d&c. 


9.  By  the  Assignees  of  an  Insolvent  Debtor,  (h) 
In  the  — . 


On  the  day  of ,  a.  d. 


^—  {venue)  to  wit.  A.  B.,  assignee  of  the  estate  and  effects  of  G.  H., 
heretofore  an  insolvent  debtor  in  custody,  and  who  hath  duly  petitioned 
the  Court  for  the  Relief  of  Insolvent  Debtors  in  England,  for  his  dis- 
charge from  imprisonment,  by  virtue  and  in  pursuance  of  certain  Acts  of 
Parliament  respectively  passed  in  the  seventh  year  of  the  reign  of  his  late 
Majesty  King  George  the  Fourth,  and  in  the  first  year  of  the  reign  of  our 
Lord  the  now  liing,  for  and  relating  to  the  Relief  of  Insolvent  Debtors  in 
England,  by  E.  F.  his,  the  plaintiff's,  attorney,  [or  "in his,  the  plaintiff's, 
own  proper  person,"]  complains  of  C.  D.  who,  [4rc.  proceed  as  usual.\ 
For  that  whereas  [  S^c.  proceed  as  in  the  forms,  post,  concluding  **  to  the 

damage  of  the  plaintiff,  as  assignee  as  aforesaid,  of  £ ,  and  therefore 

he  brings  his  suit,  d&c." 

10.  By  or  against  Attomies. 
[7^  J^orm  will  be  as  ante,  Form  I.     There  is  no  occasion  to  describe 


(g)  To  recover  a  debt  due  to  the  firm  be-  assignees  in  bringing  actions  against  the 

fore  the  bankruptcy,  the  assignees  and  sol-  debtors  of  iho  firm,  out  iho  assignees  are 

vent  partner  must  be  the  plaintifTs  ;  Thoma-  entitled  to  an  indemnity  against  the  costs, 

•on  V.  Frere,  lOEast,  418.     The  statute,  6  if  they  apply  for  it.   Whitehead  r.  Hughes, 

G.  4,  c.  16,  s.  89.  enacts,  <<  that  in  any  com-  2  C.  &  M.  318. 

mission  against  any  one  member  of  a  firm,  (A)  See  the  Insolvent  Debtors'  Act,  7  G. 
the^Lord  Chancellor  may,  upon  petition,  4,  c.  57,  s.  19,  24,  &c.     The  assignment  is 
authorize    the  assignees  to  commence  cr  to  be  executed  at  the  time   thr  peiition  is 
prosecute  actions  at  law  in   the   names  of  subscribed,  tW  sect,  i]  ;  so  tiiat  ibe  assign- 
the  assignees  and  the  remaining  partner,  ees  acquire  a  right|'of  suit,  and  may  bring  an 
against  any  debtors  of  the  firm,  and  obtain  action  before  the  party  is  discharged.     The 
judgment  at  if  the  action  had  been  brought  above  form  will   be  appropriate,  whether 
by  the  consent  of  such  partner ;  and  the  the  insolvent  has  been  discharged  or  not. 
latter  shall  not  release,  but  if  he  claim  no  The  consent  of  the  creditors  need   not  be 
benefit  by  virtue  of  the  proceedings,  shall  obtained  in  order  to  bring  or  prosecute  an 
he  indemnified  against  the  payment  of  costs  action  at  law,  see  sect.  24.     The  title  qr 
Md  the  Chancellor,  on  petition,  may  or-  character  of  the  plain liflT  as  assignee  can- 
dor him  lobe  paid  so  much  of  the  proceeds  not  be  disputed  except  by  a  special  plea^ 
o1  the  action  as  he  may  think  fit.*'     The  see  plea,  posf. 
■oWent  partner  may  use  the  name  of  the 
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the  party  as  an  attorney  in  the  introductory  part  of  the  declaration,  al- 
though he  sues  on  his  bill  of  costs.  The  Uniformity  of  Process  Act,  2 
W.  4,  c.  39,  deprives  attornies  of  the  right  of  suing  and  being  sued  by  at- 
tachment of  tprivilege  or  by  bill,  as  officers  of  the  Court.  They  are  to 
sue  by  summons  or  capias,  and  be  sued  by  summons  in  the  common  form. 
They  cannot,  by  the  express  words  of  the  act,  be  held  to  bail,  (although 
they  cannot  maintain  trespass  if  so  arrested,  Noel  9.  Isaac,  6  C.  M.  &  R. 
753) ;  and  tliis  privilege  obtains  although  the- attorney  be  sued  with  an 
unprivileged  person  :  Pitt  v,  Pocock,  2  C.  d&  M.  146 ;  Keep  r.  Biggs,  2 
Dowl.  P.  C.  278.  But  it  seems  that  an  attorney  still  has  the  privilege  of 
being  sued  in  his  own  Court ;  and  that  if  sued  in  another  Court,  of  which 
he  is  not  an  attorney,  even  by  writ  of  summons,  he  may  plead  the  privilege 
in  abatement ;  see  form  of  pleas  and  notesy  post.  And  an  attorney  plaintiff, 
if  he  sue  in  person,  still  has  the  right  to  lay  and  retain  the  venue  In  Mid- 
dlesex, in  transitory  actions.  Partington  ».  Woodcock,  2  Dowl.  P.  C. 
550 ;  Meggison  t;.  Cole,  MS.  R.  B.  1  June,  1833;  2  Chit.  Arch.  4th  ed. 
718.] 

11.  By  the  Clerk  or  Treasurer  of  Trustees  or  a    Company ^  author- 
ized by  Statute  to  sue  by  their  Clerk,  fyc. 

In  the . 

On  the day  of ,  a.  d.  


{venue)  to  wit.     A.  B.  clerk,  [or  "  treasurer"]  to  the  trustees  for 

carrying  into  execution,  and  acting  by  virtue  of,  a  certain  act  of  parlia- 
ment passed  in  the year  of  the  reign  of  his  late  Majesty  King , 

and  a  certain  other  act  of  parliament  passed  [ifc]  according  to  the  form 
and  effect  of  the  said  statute,  [or  "  statutes,"]  by  E.  F.  his  attorney,  com- 
plains, [S^c*  proceed  as  ante,  1,  Form  L]  For  that  whereas  [proceed  as 
usual,  laying  the  debt  or  cause  of  action  to  have  arisen  or  accrued  to  tke 
trustees  and  not  to  tke  plaintiff,]  to  the  damage  of  the  said  trustees  of  i£ — , 
and  therefore  the  said  plaintiff,  as  such  clerk,  by  virtue  of  the  said  stat- 
ute, brings  his  suit,  &c. 


12.  jigainst  such  Clerk. 
The  declaration  will  be  as  above,  mutatis  mutandis. 


13.  By  one  of  the  Public  Officers  of  a  Banking  Company  under 

7  G.  4,  c.  46,  s.  4. 

In  the . 

On  the day  of ,  a.  d. . 

(venue)  to  wit.     A.  B.  one  of  the  public  officers  for  the  time  being 

of  certain  persons  united  in  copartnership  by  the  name  and  description 
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of  [the  Halifax  Joint  Stock  Banking  Company,]  for  the  purposes  of  car-^ 
rying  on  the  trade  and  business  of  bankers  in  England,  under  and  bj  vir-x 
tue  and  according  to  the  form  and  effect  of  a  certain  act  of  parliament 
made^and  passed  in  the  seventh  year  of  the  reign  of  his  late  Majesty 
King  George  the  Fourth,  for  the  better  regulating  copartnerships  of  cer- 
tain bankers  in  England,  and  which  said  A.  B.  is  one  of  the  members 
resident  in  England  of  .the  said  copartnership,  and  hath  been  duly  nomi- 
nated, appointed  and  constituted  one  of  the  public  officers  f  of  the  said 
Company,  pursuant  and  according  to  the  form  and  effect  of  the  said  act 
of  parliament,  by  E.  F.,  his  the  said  A.  B.'s  attorney,  complains  of  C.  D., 
who  has  been  summoned  to  answer  the  plaintiff',  suing  as  such  officer,  in 
an  action  on  promises,  [or  as  the  case  may  be ;  then  proceed  as  usual,  laying 
the  debt  and  promise  to  ''the  said  Company,"  and  conclude  thus :"]  to  the 

damage  of  the  said  Company  of  £ ;  and  thereupon  the  plaintiff,   as 

such  officer  as  aforesaid,  for  and  on  the  behalf  of  the  said  Company,  by 
virtue  of  the  said  statute,  brings  his  suit,  d&c. 


14.  Declaraiion  by  or  against  a  Corporation. 

V 

The  form  is  precisely  as  in  the   ordinary  case,  Form  1,  ante,  p,  1,  giving 
correctly  the  corporate  name* 


15.  By  an  Executor,  (k) 

In  the . 

On  the day  of ,  a.  d. 


{venue).     A.  B.   executor  of  the  last   will  and  testament  of  O.  P. 

deceased,  by  £.  F.  his  attorney,  complains  of  C.  D.  who  has  been  sum- 
moned to  answer  the  plaintiff*,  executor  as  aforesaid,  [or  ''who  has  been 
arrested,"  &c.  according  to  the  fact,  see  Form  1,  ante,  2,]  in  an  action  on 
promises,  [or as  the  case  may  be, see  id.]  For  that  whereas  [S^c.  conclude:"] 

to  the  damage  of  the  plaintiff,  as   executor  as   aforesaid,  of  £ ,  and 

therefore  he  brings  his  suit,  ^c.  And  the  plaintiff  brings  into  Court  here 
the  letters  testamentary  of  the  said  O.  P.  deceased,  whereby  it  fully  ap- 
pears to  the  Court  here,  *  that  the  plaintiff  is  executor  of  the  last  will  and 
testament  of  the  said  O.  P.,  and  hath  the  execution  thereof,  d&e. 

16.  By  a  surviving  Executor. 

The  form  is  as  before,  except  that  the  plaintiff  is  to  be  called  "surviving 
executor."  The  prof ert  unit  be  as  supra  to  the  asterisk,  and  then  proceed :] 
that  the  plaintiff  and  one  G.  H.  [or  "  the  said  G.  H."  if  a  promise  is  laid 
in  the  body  of  the  declaratior^  to  have  been  made  to  him  and  the  plaintiff,]  in 
the  life-time  of  the  said  G.  H.  were  executors  of  the  last  will  and  testa- 

(&)  Af  to  deelariDg  v  executor  on  genera)  proceie,  and  vict  vtrsa,  see  ante,  3,  note  (a). 

[tl4] 
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ment  of  the  said  O.  P.  deceased ;  with  this,  that  the  said  plaintiff  will  Ter- 
ify  that  the  said  G.  H.  is  deceased,  and  that  he  the  plaintiff  is  the  soirir* 
ing  executor  of  the  last  will  and  testament  of  the  said  E.  F.  and  hath  the 
execution  thereof,  ^c. 


IT.  Against  an  Executor ;  or  Husband  and  WifSy  Executrix. 


»» 


Adopt  the  common  form,  ante,  1,  Form  1,  describing  defendant  '*  executor 
4*c.  ut  stfpra-;  or  against  husband  and  wife,  executrix,  state  "  C.  D.  and  J. 
his  wife,  executiiz  of  the  last  will  and  testament  of  O.  P.  dece^ed,  who 
have  been  summoned,"  [4r^- 


*18.  Declaration  against  Hundredors.  (l) 


Use  the  common  Form,  No.   1,  ante,  1,  describing  the  defendants  thus^ 
**  The  men  inliabiting  within  the  hundred  of ,  in  the  countj  of 


n 


19.  Declaration  by  a  Husband  and  Wife. 

In  the . 

The day  of ,  a.  d. 


(venue).     A.  B.  and  J.  his  wife,  by  E.  F.  their  attorney,   [or  "in 

their  own  proper  persons,"]  complain,  [^*c.  as  usual;  conclude]  to  the  dam- 
age of  the  plaintiffs  of  £ ,  and  therefore  they  bring  their  suit,  &rC. 


20.  Against  Husband  and  Wife. 

[As  in  the  common  form,  ante^  1,  6,  7,  describing  defendants  as  "C.  D. 
and  J.  his  wife." 


21.  Declaration  by  an  Infant. 

In  the . 

On  the  —  day  of ,  a.  d, 


(venue).     A-  B.  by  E.  F.,  who  is  admitted  by  the  Court  of  our 

Lord  the  Ring  here  to  prosecute  for  the  said  A.  B.,  who  is  an  infant  with- 
in the  age  of  twenty-one  years,  as  the  next  friend  of  the  said  A.  B.,  com- 
plains [^c.  proceed  and  conclude  as  usual. 


22.  Against  an  Infant. 
The  form  is  precisely  as  usual,  ante,  1,  6,  7,  not  noticing  the  infancy. 

(0  Se«  2  Chit.  Arch.  709;  1  Chit.  Gen.  Pr.  581. 

[•16] 
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23.^  Declaration  by  an  Informer. 

In  th6  — .  » 

On  the day  of ,  a.  d.- 


{venue)  to  wit.     A.  B.,  who  sues  as  well  for  our  Lord  the  King  [or 

"for  the  poor  of  the  parish  of ,  in  the  county  of "]  as  for  him- 
self, in  this  hehalf,  by  E.  F.  bis  attorney,  [or  *'  in  his  own  proper  person,"] 
complains,  [S^c, proceeS as  usu€^,  see  ante,  1,  Form  1,  and  conclude,  omitting 

the  usucd  words  "to   the  damage  of  the   plaintiff  of  £ ,"  thus:']  and 

therefore  the  plaintiff,  who  sues  as  aforesaid,  brings  his  suit,  &cc. 


5M.  Declaration  against  Peers  and  Members  of  Parliament. 

[The  declaration  is  in  the  usual  form,  see  ante,  I,  Form  1.  The  title 
of  the  Peer  should  be  stated.  The  M.  P.  need  not  be  so  styled.  The 
Uniformity  of  Process  Act,  2  W.  4,  c.  39,  s.  1,  abolishes  the  privilege  of 
peers  and  members  of  parliament  to  be  sued  by  original  or  bill.  They 
are  to  be  sued  by  writ  of  summons  in  the  ordinary  form,  but  cannot  be 
arrested  ;  see  2  Chit.  tArch.  4th  ed.  705.  As  to  proceedings  against  an  M. 
P.  subject  to  the  Bankrupt  Laws,  see  6  G.  4,  c.  16,  ss.  9,  10 ;  2  W.  4,  c. 

,  8.  9;  T.  Chitty's  Forms,  2d  ed.  571 ;  2  Chit.  Arch.  4th  ed.  706.] 


25.  Form  of  Declaration  by  or  against  a  surviving  Plaintiff  or  De- 
fendarUy  where  the  Death  occurred  before  Writ  issued. 

In  this  case  the  commencement  and  conclusion  of  the  declaration  will  be  in 
the  common  form,  see  antcy  1,  Form  1.  As  to  the  body  of  the  declaration,  see 
Forms  in  Assumpsit.  ^ 

26.  Commencement  of  Declaration  where  one  of  the  Plaintiff's  died 

after  the  issuing  of  the  Writ. 

In  the . 

On  the day  of ,  a.  n.  — — . 

(venue).     A.  B.  by  E.  F.  his  attorney,  complains  of  C.  D.  who  has 


been  summoned  to  answer  the  said  A.  B.  and  one  E.  F.  who  died  after  the 
issuing  of  the  writ  of  summons,  at  the  suit  of  the  said  A.  B.  and  the  said 
E.  F.  in  his  life-time,  io  this  cause,  to  wit,  on  [4*c.],  which  the  said  C.  D. 
doth  not  deny,  in  an  action  on  promises,  [or  as  the  case  may  be,  see  Form 
1,  oa/e,  1.]  .  For  that  whereas  [proceed  as  in  the  forms  at  the  suit  of  a  sur- 
viting  creditor y  S^c.  post. 

27,  The  like,  where  one  of  the  Defendants  died  after  the  issuing  of 

the  Writ. 

In  the  — . 

On  the day  of ,  a.  d-  . 

-^  (venue).    A.  B.  by  E.  F.  his  attorney,  complains  of  C.  D.  who  has 
Vol.  I.  3  [+16] 


16  COMMENCEMENTS  AND  COJNCLUSIONS 

been  summoned  to  answer  the  said  A.  B.  by  virtue  of  a  writ  issued  in  thic 
cause  on  [S^c]  against  the  said  C.  D.  and  09^  G.  H.  wht>  died  afker  tbe 
issuing  of  the  said  writ,  to  wit,  on  [4*^'l  in  an  action  on  promises,  &c. 


4.  IN  ACTIONS  IN  INFERIOR  CO^TRTS. 


I.  Commencements,  fyc.  of  Declarations  in  the  Palace  Court. 
In  the  Palace  Court. 


The day  of ,  a.  d. 


Palace  Court  to  wit.  A.  B.  by  E.  F.  his  attorney,  complains  of  C.  D. 
in  an  action  on  promises,  [or  as  the  plea  may  be,  see  ante,  2,  Form  1.]  For 
that  whereas  [proceed  as  in  declarations  in  the  superior  Courts  at  Westmins^ 
ter^  but  every  material  fact  must  be  stated  to  have  occurred  within  the  juris^ 
diction  of  the  Court,  (a)     The  new  rules  on  Pleading  apply  to  this  CourtJ] 

to  the  damage  tof  the  plaintiff  of  £ ,  and  therefore  he  brings  his  suit, 

Slc,  And  the  plaintiff  avers  that  he  is  not,  nor  is  the  defendant,  nor  was 
either  of  them,  at  the  time  of  levying  the  plaint  of  the  plaintiff  here  in 
Court,  of  the  King's  household. 


3.  Commencement,  fycqfa  Declaration  in  the  County  Court, 

In  the  County  Court  of  the  County  of . 

The day  'of ,  a,  d. 

[the  county]  to  wit.     A.  B.  by  E.  F.  his  attorney,  complains  of  C 


D.  in  an  action- on  promises,  [or  as  the  case  may  be,  see  Form  1,  caite,  2.] 
For  that  whereas  [S^c,  proceed  as  usual,  but  each  mcUerialfact  must  be  stat- 
ed to  have  taken  place  within  the  jurisdiction  of  the  Court,  see  suprd ;  conr 

thtde']  to  the  plaintiff's   damage  of  £ ,  and  therefore  he  brings   his 

suit,  &c. 


3.  The  like,  where  the  Action  was  commenced  by  Juatides. 

In  the  County  Court  of . 


The day  of ,  a.  d. 


[venue]  to  wit.     C.  D.  by  virtue  of  his  Majesty's  writ  of  justicies, 

was  attached  to  answer  A.  B.  in  an  action  on  promises,  [cls  the   cc^e  may 
be,]  to  the  damage  of  the  said  A.  B.  of  £ ,  and  there  are   pledges  to 


&c 


(a)  Thus,  in  assumpsit  for  goods  sold,  also  that  he  <<  was  indebted  for  goods  mU," 

B.  it  must  be  alleged,  not  only  that  the  de-  dLC.  "  within  the  said  jurisdiciioii."    See 

fendant  was  indebted  and  promised  **  with-  Trevor  v.  Wall,  1  T.  K.  151 ;  Peacock  v, 

in  the  jurisdiction  of  the  said  Court,"  but  Bell,  1  Sauud.73. 
[tl7] 
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prosecute,  to  wit,  John  Doe  and  Richard  Roe,  and  whereupon  the  said 
A.  B.  by  E.  F.  his  attorney,  complains,  for  that  whereas  [^Tc.  as  in  the 
writ  ofjusticies  to  the  end^  laying  each  material  fact  to  have  occurred  within 
the  jurisdiction  of  the  Court,  and  conclude  as  follows  .*]  wherefore  the  said 
plaintiff  saith  that  he  is  injured  and  hath  sustained  damage  to  the  amount 
of  i£ ,  and  therefore  he  brings  his  suit,  Alc, 


II.  PLEAS,  REPLICATIONS,  &o, 


1.  PLEAS  IN  ABATEMENT.  («). 


In  the  K.  B.  [or  "  C.  P."  or  "  Exchequer  of  Pleas."] 

The day  of ,  a.  d. .  {b) 

C.  D.  ^      The  said  defendant,  by his  attorney,  [or  **in  his  own  per- 

ats.  >  son,"  (c)]  prays  judgment  of  the  said  writ  and  declaration,  (<Q 
A.  B.  J  because  he  says  that  [S^c.  stating  the  ground  of  abatement^  set 
forms,  fpostj  Index,  "  Abatement,*'  and  conclude :]  ai^d  this  the  defendant 
is  ready  to  verify,  wherefore  he  prays  judgment  («)  of  the  said  writ  and 
declaration,  and  that  the  same  may  be  quashed,  6lc.  [or  if  the  plea  be 
**  Non-joinder"  or  *'  Coverture,"  see  the  forms,  post.     Obtain  counseVs  sig" 

■ — • % * 

(0)  See   in   general  Steph.   3d  ed.   47;  Pleas  of  mifiumitfr  are  abolished  by  3  dt  4 

Bac.  Ab.  Abatement,  N. ;  Com  Dig.  Abate-  W.  4,  c.   42,  i.  8,  ante,  3,  note  (a*.     And 

meal,  B. ;  1  Chit.  (  1. 5th  ed.  481 ;  Tidd,9lh  by  sections  9  and  10  of  that  act,  picas  in 

ed.  630,636.     Pie«i8  in  abatement  must  be  abatement  of  non-joinder  are  rendered  lesa 

pleaded,  that  is  delivered,  within  four  days  obnoxious  than  formerly  to  the  prosecution 

after  the  delivery,  or  ^fier   filiiig  and   no-  of  a  claim.     See  form   and  notes,  posi^ 

tice  of  declaration  :  the  four  days  include  **  Assumpsit."     As  to  the  pleas  to  the  JU' 

the  first  and  fourth  days ;  thus  if  the  dec-  risdiction  of  the   Court,   (which   are   not 

laiation   be    on  a   Saturday,  the   plea   in  j^roperly  pleas  in  abatement,  Steph.  3d  ed. 

abatement   must  be  on  or  before  Tuesday,  notes,   zxvii ),  see  forms,  Ac.   %d.  46 ;   1 

But  if  Sunday  be  the   fourth   or  last  day,  Went.  51,  60,  61 ;  3  Chit.  PI.  5tb  ed.  894. 

the  defendant  baa  all  the  next  day.     The  (h)  The  day  the   plea  ia  delivered,  see 

plea  must    be  pleaded   (after   appearance  ante,  2,  note(</).     When   to  be  pleaded, 

and  declaration)  within    the  above  period,  supra,  note  (a). 

although  there  has  been  no   rule  to  plead  (g)  A  plea  in  abatement,  unless  pleaded 

or  demand  of  plea ;  if  pleaded  after   the  by  a  married  woman,  may  be  pleaded  in 

proper  time   without  leave  of  the  court  or  person  or  by   attorney.    2  Saund.   209  a. 

a  judge,  the  plaintiff  may  sign  judgment  by  tleas  to  the  jurisdiction  are  to  be  pleaded 

default  at  the   expiration  of  the  time  for  in   person.     Gilb.   C.   P.   187;    Grant  v. 

pleading  ;  see  generally  Tidd,  9th  ed.  463,  Sondes,  2  Bla.  R.  1094. 

6^',  2Ch.   Arch.  4th  ed.  544.     Hy  leave  {d)  This  is  now  the   proper  form   in  all 

it  may  be  pleaded  after  the  four  days  ;  see  the  Courts;  or  it  may  be  sufficient  to  pray 

instances,  Sowter  r.  Dunston,  1  M.  ^  Ry.  judgment  of  the  declaration;    see   (orm, 

508;  Milner  v.  Milner,  3  T.  R.  632.     A  Step.  3d  ed.  48;  see  post,  20,  note  (/).     It 

plea  in  abatement  must  be  signed  by  coun-  is  not  necessary  to   say,  "  comes  and  de- 

ael.    There   must   be  an   affidavit  of  the  fends  the   wrong,"   &c.  as  formerly,  see 

truth  of  the  plea,  4  Ann.c.   16,  s.  11,  see  post,  20,  note  {d). 

form  and   notes,  post;   and  it  cannot  be  (e)    The  rule   on   pleading,   dispensinji 

amended,  Tidd,  9th  od.  638.     And  a  de-  with   the   prnyer  of  judgment  in  a  plea, 

morrer,  even  for  informality  not  constitut-  seems  not  to   apply  to  pleas   in  ahateifnent^ 

ing  a  defect  in  substance,  may  be  general,  see  post,  20,  note  (/). 
Lloyd  V.   Williams,    2  M.   &  Sel.  484. 
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nature  J  and  add  affidavit  of  truth,  see  forms,  post,  ••  Assompsit/' — "  Ab^e^ 


ment." 


•2.  Replication  thereto,  (/) 


In  the 


The day  of ,  a.  d. 


The  plaiiitifT  siiith  that  his  said  writ  and  declaration  ought  iK>f 
{g)  to  be  quashed,  because  he  saith  that  [S^c.  stating  the  matter, 
and  if  it  he  merely  in  denial,  concluding  thus :]  and  this  the  plaifl-- 
tiff  prays  may  be  inquired  of  by  the  country,  &c.  [or,  if  the  replicatim  he 
not  a  mere  traverse,  and  contain  new  matter,  conclude,^  and  this  the  plaintiff 
is  ready  to  verify,  wherefore  he  prays  judgment  {g)  and  his  damages^ 
[S^c,  conclude  as  in  the  case  of  a  replication  in  bar,  post,  23,  Form  7;  or 
perhaps  the  conclusion  might  be  after  the  verification,  with  a  prayer  of  judg^ 
ment,  "  whether  the  said  writ  and  declaration  ought  to  be  quashedJ 


f 2.  PLEAS  IN  BAR,  (a)  AND  REPLICATIONS,  &c. 


»» 


1.  Commencement  and  Cojiclusion  of  a  Plea  in  Bar  to  the  whole 
Declaration,  concluding  to  the  Country. 

In  the (6) 

The day  of ,  a.  d. .  (c) 

The  defendant,  by  G.  H.  his  attorney,  [or  "  in  his  own  proper 

person,"  or  if  the  defendants  be  husband  and  wife,  **  the  said  C  D. 

and  J.  his  wife,  by  G.  H.  their  attorney,  say" ;  or  if  the  defendant 

if)  If  the  plea  be  defective,  the  plain-  {a)  If  the  plaintiff  declare  aft^^v^e/y,  the 

tiff  may  demur  (generally),  and   the   de-  defendant  must  plead  within  foar  days,  if 

fendant  cannot  amend,  see  ^u/ira,  note  (a) ;  the  venue  be  laid  in  London  or  Middlesex, 

and  the  plaintiff  has  costs  if  he  succeed  on  and  the  defendant   reside  within   twenty 

demurrer,  3^4  W.  4,  c.  42,  s.  34.     But  miles  of  London  ;  or  within  eight  days,  if 

if  the  objection  be  not  clear,  the    plaintiff  the    yenae  be  laid  in  any  other  coumy,  or 

should  not  demur;  especially  as  thejudg-  the  defendant  reside  above  twenty  mile* 

ment,  even  if  in  his  favor,  is  not  final,  but  from  London  ;  R.  T.  5  &  6  G.  2 ;  and  see 

merely  a  respondeas  ouaier;  2  Saund.  211,  Holland  v,  Cooke,  1  M.  &  Sel.  566 ;  Tidd, 

note  3;  Tidd,  9th  ed.  641,  642.     If  it  be  9th  ed.  464  ;  and  in  default  of  pleading  as 

probable  that  the  defendant  can  establish  aforesaid,  the  plaintiff  moy  sign  judgment 

the   truth  of  his  plea   in   abatement,   the  fur  want  of  a  plea;  H.  T.  5  &6  G.  2;  a 

plaintiff  should  enter  a  cassetur  brevcy  and  notice  to  plead  and  rule  to  plead,  and  a  dt' 

neither  party  pays  costs  thereon  ;  Pr.  Reg.  mand  of  plea,  when  necessary,  having  been 

6;  Tidd,  9th  ed.  683;    2  Ch.   Arch.  547,  given   and  made,  Bee  infra.     If  the  plain- 

4th  ed.     As  to  the  replication,  &c.    upon  tiff  declare  debene  e««e,as  he  may  do  apon 

a  plea  of  non-joinder,  see  form  and  notes,  bailable  process,  see  anUy  2,  note  (e),  the 

post.      The  plaintiff  recovers  final  judg-  notice  must  be  to  plead  within  four  days 

ment,  with  damages   and  costs,  if  he   ob-  if  the  action  be  laid  in  London  or  Middle- 

tainra  verdict  upon  issue  joined  on  a  plea  Bex,an^the  defendant  reside  within  twentr 

in  abatement,  Tidd,  9ib  ed.  641.  miles  of  London  ;>  or  within   eight  days  if 

(g)  This  and    the  prayer  of  judgment  the  action  be  laid  in  any  other  county,  or 

seem  proper.     The  rule  as  to  precludi  non  the  defendant  live  above  twenty  miles  from 

and   prayer  of  judgment,   applies   only  to  London;  and  if  the  defendant  put  in  bail, 

replications  to   pleas  in   barj  see   post,  20,  and  do  not  plead   within  the  time  herein 

note(/).  limited,  plaintiff  may  sign  judgment  for 
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he  fan  infant  the  form  is  different,  see  **  Plea  by  Infants,"  post,]  says  {d) 

wantofapiea;  R.  T.  22  G.  3,  Tidd,  9lh  Saw  lei  I  v.  Gillard,  5  D.   &.  R.  620.     And 
ed.  465.      These  four  or  eight   days  are  in  such  case,  although  there  be  other  pleas 
reckoned  exclusive  of  the  day  of  giving  which  are  issuable,  the  plaintiff  may  sign 
the   notice  and    inclusive  of  the   last  day,  judgment  as  for  want  of  n  plea  when  the 
unless  the  last  day  be  a  Sunday,  Christmas-  time  for  pleading  has  expired;  Waterfall 
day,  Good  Friday,  or  a  day  appointed  for  a  v.  Glode,  3  T.  R.  305;  Cuming  v.  Shar- 
public  fast  or  thanksgiving,  in  which  case  land,  1    Eai^t,  411;  Serle  v.  Brndnhnw,  2 
they  will  be  reckoned  exclusively  of  that  C.&'M.J48;  Pepperell  i7. 1  urrcll,2Dowl. 
day  also  ;  R.  H.  2  W.  4,  r.  8  ;  1  Ch.  Arch.  P.  C.  674.     A  plea  may   be  an  "  isHuable*' 
67.     If  the  declaration   be  Jiledt  the  days  plea   within    the   order,   although    it  con- 
-are   reckoned  from   the  service  of  the  no-  eludes  with  a  verification,  and  does  not  go 
tice  of  declaration  and  nqt  from  the  day  of  to  the  merits  of  the  cause  of  action  inits 
filing    the    declaration   ;    Hutchinson     r.  ort^-in;  as  a  plea  of  the  Statute  of  Limita- 
Brown,  7  T.  R  298;  VVeddle  v.  Brown,  1  tioiis,  Rucker  v.  Hannay,  3  T.  R.  124  ;  4 
C.  &  M.  69      Before  judgment  for  want  of  East,  604,  note,  S.  C;  TidH,  4ih  ed.  471, 
a  plea,  a  notice  to  plead  is  always  ncccssa-  563 ;  or  a  plea  of  tender,  Noone  v.  Smith, 
ry,  and  it  must  express  the  time  when  de-  1  H.    hia.   369;  Kilwick   v.    Maidman,  1 
fendant  is,  by  the  practice  before-mention-  Burr.  59;    but   a  plea    of   the    bankrupt- 
ed, required   to  plead;  Tidd,  9th  ed.  473.  cy  of  one  of  the    plaintiffs  since    action 
If  it  allow  a  longer  time  than  necessary,  brought,  see  ante,  11,  note  (/),  or  a  plea  in 
defendant   is   entitled    to   such  prolonged  abatement,  or  of  alien  enemy,  or  a  special 
time;  Solomonson  v.   Parker,  2  Dowl.  P.  demurrer,   is  a  violation   of  the  terms  of 
C.  405.     A  rv/«  to  plead  (which  is  a  four  of  pleading  issuably.     Tidd,  9lh   ed.  471, 
day  rule  exclusive  of  the  first  day  and  in-  472;  1  Ch.  Arch^  239,  4th  ed. 
elusive  of  the  last)  is  also  necessary,  unless  (6)  The    omission    of   the   title   of  the 
defendant  be  bound,  by  a  judges'  order  or  Court  may  perhaps  be  immaterial  in  a  plea 
rale  of  Court,  to  plead  by  a  given  day;  R.  — if  it  be  not  entitled  in  the  wrong  Court. 
T.  5  &  6  G.  2;  or  has  had  time  to   plead.  In  the  latter  case  the  plea  might  mislead 
Nugee   r.    M'l)owell,  3  Dowl.  P.  C.  579.  the  plaintiff,  and  could  not  be  considered  a 
And  a  written   demand  of  plea  is   also  in  plea  in  the  cause. 

general  requisite;  Tidd,  9lh  ed.  475;  I  (c)  By  the  New  Rules  on  Pleading,  Hil. 
Ch.  Arch  235,  6.  And  "judgment  for  T.  1834,  reg.  1,  every  pleading  as  well  a« 
want  of  a  plea  after  demandf  may  in  all  the  declaration  shall  be  entitled  of  ttie  day 
cartes  be  signed  at  the  opening  of  the  office  of  the  month  and  year  when  the  same  was: 
in  the  aAcrnoon  of  the  day  after  that  on  pleaded,  and  shall  bear  no  other  time  or- 
whicb  the  demand  was  made,  but  not  be-  date.  The  omission  of  a  date,  or  a  wrong. 
fore;'*  K.H.2  W.  4,  r.  66;  that  is,  where  date,  would  be  ground  for  a  summons  to. 
the  time  for  pleading  has  expired.  A  de-  set  aside  the  plea  for  irregularity;  but  a* 
mand  of  plea  is  not  necessary  where  the  demurrer  would  not  hold,  at  least  for  a: 
plaintiff  appeared  for  the  defendant ;  Tidd,  wrong  date  ;  Neal  v.  R  icbardson,  2  DowK 
9th  ed.  475;  1  Ch.  Arch.  135;  Davis  v.  P.  C.  89;  unless,  perhaps,  the  plea  were- 
Cooper,  2  Dowl.  P.  C.  135;  or  where  the  dated  before  the  declaration,  so  that  there- 
defendant  is  compellable  by  a  judge's  order  would  bs  an  incongruity  on  the  face  of  the- 
to  plead  on  a  fixed  day  ;  Pearson  v.  Rey-  pleadings.  Imparlances  are  now  abolish-- 
Holds,  4  East,  571  ;  Baker  v.  Hall,  ]  Taunt,  ed. 

638.  By  the  late  Rule,  Trin.  T.  3  W.  4,  (d)  Py  the  Now  Rules  on  Pleading, Hil. 
a  demand  of  plea  is  necessary,  although  T.  1834,  reg.  10,  ^'  No  formal  defence  shall 
the  defendant  be  a  prisoner.  Judgment  bo  required  in  a  plea,  and  it  shall  com- 
for  wapt  of  a  plea  cannot  be  signed  before  mence,"  (as  above).  As  to  the  old  form 
the  expiration  of  the  time  for  pitfading,  al-  of  commencement,  ''comes  and  defends^ 
though  a  bad  or  void  plea  may  have  been  &c."  see  1  Chit.  PI.  5th  edit.  460,  461 » 
delivered ;  Dakins  v  Wagner,  3  Dowl.  P.  584.  Any  material  variation  from  the 
C.  535;  Macher  V.  UiMing,  I  CM.  &.R.  above  form  would  be  ground  for  a  sum- 
577.  An*  order  for  seven  days'  time  to  mons  to  set  aside  the  plea.  And  the  neg- 
plead,  means  seven  days  exclusive  of  lect  to  state  whether  the  defendant  pleads 
the  day  of  the  date  of  the  order ;  Pepper-  by  attorney  or  in  person  would  seem  to  be 
ell  V.  burrell,  2  Dowl.  P.  C.  674.  And  an  the  subject  of  a  demurrer.  A  plea  plea- 
order  to  plead  '' till  Tuesday,"  includes  all  ded  in  the  name  of  a  person  who  is  not  an 
that  day ;  Dakins  v.  Wagner,  3  Dowl.  P.  attorn^  is  not  such  a  nullity  as  will  enti- 
C.  535.  "Where  a  party  has  obtained  tie  the  plaintiff  to  sign  judgment;  Hill  v. 
time  to  plead  on  the  terms  of  <  pleading  is-  Mills,  2  Dowl.  P.  C.  696.  Where  the  de- 
Buably,'  and  by  bia  pleading  fails  to  bring  fondant  rs  declared  against  by  a  wrong 
the  merits  of  the  case,  or  some  question  of  name,  (ho  cannot  plead  in  abatement,  but 
fkctf  or  some  question  of  law  arising  on  the  may  compel  plaintiff  to  amend,  see  ante, 
fteta,  in  issue,  he  does  not  comply  with  the  3,  note  («),)  it  is  usual  to  begin  the  plea 
coDdftions  of  the  order,"  per  Abbott,  C.  J. ; 
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that  (e)  [<$>r.  state  the  matter  of  defence,  and  conclude,  (f)]  and  of  this  the 
defendant  tputs  himself  upon  the  country,  6cc.  [As  to  the  signature  of 
counsel,  see  note  {g). 

thuR,  "  and  the  ^aid  Hefendiint  C.  D.,  gued  conclude  to  the  country.*'  The  distiDctioB 
by  the  name  ofE.  D.,  by"  &c.  In  Anon-  see.iis  to  be,  that  a  pl^a  merely  in  deni^ 
ymouSy  7  1)  <&  H.  511,  it  was  held,  that  a  of  the  whole  oc  a  part  of  the  plaintiflT'a  al- 
mistttke  in  HlHting  the  defendant*!  chrislian  Icf^ation,  whether  puch  allegation  be  the 
name  in  the  commencement  of  a  plea  docs  atHrmative  or  negative,  shall  conclude  to 
not  entitle  the  plaintiflT  to  sign  judgment  the  country,  because  the  plaintiff  can  hare 
as  for  want  of  a  plea.  nothing  further  to  advance  in  reply  to^ocb 
-  (6)  JJctionem  non.-Precludinon.— Prayer  a  plea,  and  it  is  a  rule  that  if  is^ue  be  well 
4>f  Jvdgment. — **  In  a  plea  or  subsequent  tendered  in  substance  and  form,  the  oppo- 
pleading,  intended  to  be  pleaded  in  bar  of  nent  muat  accept  or  join  in  it;  Meph.  3d 
the  tohoU  action  gf.neralJy^  it  shall  not  be  ed.  2'^,  237  ;  but  where  the  plea  cnnfes- 
nccMsari^  to  use  any  allegation  of  actionem  ses  the  plaintiff's  rase  as  alleged,  bat 
noiij  or  to  the  like  effect,  or  any  prayer  of  avoids  it  by  the  introduction  of  new  matter, 
judgment :" — *'  and  all  pleas,  &c.  pleaded  (where  it  is  in  confession  and  avoidanet), 
without  such  formal  parts  as  aforesaid,  the  plea  must  conclude  with  a  vcrificaiioo, 
shall  bo  taken,  unless  otherwise  expressed,  in  order  that  the  plaintiff  may,  at  bis  elec- 
as  pleaded  in  bar  of  the  whole  action  :" —  tion,  in  reply  either  deny  the  new  matter, 
"  provided  that  nothing  herein  contained  or  admitting  it,  obviate  its  effect  by  an  ad- 
sball  extend  to  cases  where  an  estoppel  is  ditional  statement;  see  Com.  Dig.  Pleader, 
pleaded."—  tules  on  Tl.  Hil.  T.  1834.  E.  28,  32,  33;  Co.  Lit.  303  a;  Finch.  Law. 
See  posty  Appendix,  and  nptes.  In  Bird  v.  359  ;  I  SaunV.  103,  note  1,  a,  note  3  ;  Cal- 
Higginson,  1  Harr.  &.'  W.  Kep  61,  there  vert  i?.  Gordon,  7  K.  &  C.  809.  It  is  laid 
was  a  special  plea  to  the  whole  of  one  of  down  that  no  verification  is  in  g<>neral  ne- 
sexeral  counts  contained  in  the  declare-  cessary  in  a  n«^af{os  pleading ;  Com.  Dig. 
tion,  and  the  allegation  of  actionem  non  I  leader,  E.  33;  Milliter  n.  Crowdall,  I 
nnd  the  prayer  of  judgment  were  omitted.  Show.  338;  Steph.  3d  ed  436,  cites  Co. 
The  plaintiff  demurred  S'pecially  on  these  Lit.  303.  In  Mittner  v.  Crowdall,  the  de- 
accounts.  The  Court  of  King's  Rench  fendant  pleaded  id  an  action  on  an  attor- 
faeld  that  the  plea  was  good  ;  Lord  Den-  ney's  bill,  that  no  signed  bill  had  been  de> 
man,  C.  J.  observing,  in  giving  judgment,  liyered  before  action,  according  to  the  stnt- 
that  **  the  question  was,  whether  the  ex-  ote,  without  concluding  his  plea  witb  a 
pre.osion,  *  the  whole  action  generally,'  verification,  or  olhf*rwise ;  and  on  demur- 
in  the  new  Rules,  meant  the  whole  case  rer  f(ir  this  omission,  the  Court  overruled 
atated,  or  only  the  whole  case  contained  the  objertion,  **  it  being  a  negative  plea  " 
in  the  count;  and  that  the  court  thought  And  in  Obin  v.  Knott,  Portesc.  339,  and 
the  latter  was  the  true  construction."  In  Fanshaw  v.  Morrison,  2  Salk.  520,  it  was 
Sharman  v.  Stevenson,  1  Gale,  74  ;  2  C.  held  that  a  plea  of  nul  tiel  record  need  not 
fd.  Sl  R.  75,  S.  C,  a  plea  of  payment  into  be  averred.     Where   matter   of  record  in 

Court  commencing  as  a  plea  **  to  £ ,  this  country,  Collins  v.  Lord  Matthews,  5 

parcel  of   the    monies  mentioned    in   the  East,  473 ;  Harris  v.  Saunders,  4  B.  J(!^  C. 

declaration,"    but    concluding    without   a  411;  is  pleaded,  the  plea  should  concluda 

prayer  of  judgment,  was  held   bad  un  spe-  with  a  verification    "by  the    record  ;"  as 

■cial  demurrer.     In  that  case  the  defendant,  matter  of  record  to  be  aecided  by  the  rec- 

io   omitting  the  prayer  of  judgment,  de-  ord  cannot  be  determined   by  a  jury.     Bat 

parted  from   the  form    prescribed    by   the  where  a  matter  of  record   is  pleaded  with 

judges  in  the  case  of  a  plea  of  payment  of  facts  properly  referable  to  a  jury,  and  such 

money   into   Court.     It   seems,   however,  matter  and  fuels  conjointly  constitute   the 

that  in  all  cases  there  must  be  the  allega-  party's  case,  the  verification  should  not  be 

tion  of  actio,  non  and  the  prayer  of  judg-  by  the  record;  Com.  Dig     Pleader,  E.  29, 

ment,  where  the  plea  or  rejoinder  is  con-  32;  Rowles  v.  Lusty,  1  M.  &.P.  102,  114; 

fined    to  part  of  one  count  or   to    part  of  4  Bing.  428,  S.  C;  see  Lucas  r.  Nockella, 

«everal  counts,  and  is  not  pleaded   to  the  4  Bing.  729. 

tohoie  of  one  count  or  to  the  whole  of  sev-  (g)  Signature  of  Counsel. — Py  Rule  HiL 
eral  counts,  T.  2  W.  4,  reg  l07,  "  it  shall  not  be  ne- 
(/)  Conclusion  of  Plea  — The  doctrine  cessary  that  any  pleadings  which  conclude 
is,  that  a  plea  must  conclude  either  to  the  to  the  country  be  signed  hy  counsel."  In 
country,  or  (to  the  Court)  with  a  verifica-  general  pleadings  concluding  with  a  veri- 
tion. — And  the  New  Rules  on  Pleading  fication  (as  well  as  general  or  special  de- 
have  not  altered  the  law  upon  this  subject;  murrers,  see  post,  28,  note  (c))  must  be 
Knowles  v.  Stevens,  1  C.  M.  <?(&  R.  26  ;  ex-  signed  by  a  serjeant  or  other  counsel,  other- 
cept  in  regard  to  the  provision,  Rule  13,  wise,  at  the  expiration  of  the  time  for 
that  "special  traverses,  or  traverses  with  pleading,  but  not  before,  see  Macher  v. 
an  inducement  of  affirmative  matter,  shall  Billing,  1  C.  M.  &-  R.  577,  the  plaintiff  may 
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2.  Replication  thereto. 

In  the . 

The day  of ,  a.  d. 


A.  fi.  -v      And  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him  above 

V.      V  pleaded,  and  whereof  he  hath  put  himself  upon  the  country,  doth 

C  D.  '  the  like.    [  This  concludes  the  pleading.    See  farm  of  "  Issue,"  post. 


3.  Commencement  and  Conclusion  of  a  Plea  in  Bar  to  the  whole 
Declaration^  concluding  with  a  Verification, 

In  the . 

The day  of ,  a.  d. . 


The  defendant,  by  G.  H.  his   attorney,  [or  "in   his  own  proper  per- 
son,"] says  (A)  that  [Sfc.  stating  the  defence^' cowlude  (i)]  and  this  the  de- 

traattheplcaasa  nullity,  and  sign  judgment  count,  or  the  whole  of  eeveral  counts  ;  but 
by  default ;  H.  E.  Iti  Car.  2;  Hockley  17.  Sut-  it  is  considered  necessary  to  retain  these 
ton,  2  Dowl.  P.  C.  700.  And  the  pMintiff*  formulae  where  the  plaintiff  replies  to  a 
may  sign  judgment  in  toto,  if  there  be  one  plea  which  is  pleaded  to  part  only  of  one 
special  plea  requiring  signature  confined  to  count,  or  to  parts  only  of  several  counts  ; 
part  of  the  declaration,  although  there  be  see  an^e,  20,  note  (e),  and  the  notes  on  the 
other  pleas,  not  requiring  signature,  to  the  New  Rules,  in  the  Appendix. 
residue  of  the  declaration  ;  Macher  v.  Bil-  (i)  The  general  rule  as  to  a  pleading 
ling,  3  Dowl.  P.  C.246.  There  are  certain  concluding  to  the  country,  or  with  a  veri- 
coQimoo  pleas  which  are  considered  not  to  fication,  has  been  before  noticed,  antej  20, 
require  signature,  although  they  conclude  note  (f).  Where  the  replication  puts  in 
with  a  vcrifioation  ;  as  in  K.  B.,  and  sembfe  issue  the  whole  substanccof  the  defendant's 
in  the  Exchequer,  picas  of  comperuit  ad  plea,  it  niay  conclude  to  the  country,  and 
dienit  infancy,  liberum  tenementumf  ne  un-  need  not  conclude  with  a  verification. 
ques  executor  or  administrator ,  nul  tiel  rec'  Thus,  in  Darbishire  v.  Sutler,  5  Moor,  19S, 
ord  to  debt  on  judgment  or  a  recognizance  to  debt  on  bond,  the  defendant  craved  oyer^ 
of  haW, per  minas,pleneadministravitfriens  and  aAer  reciting  a  mortgage  deed,  which 
per  descent,  solvit  ad  diem,  son  assault  de-  showed  the  condition  to  be  for  pnyment  of 
mesn*.  ;  Tidd,  9th  ed.  671  ;  1  Chit.  Arch,  a  sum  on  a  specified  day,  according  to  the 
4th  ed.  247  ;  Imp.  K.  B.  Uth  ed.  287.  In  tenor  of  a  proviso  in  the  indenture,  and 
C.  P  it  seems  these  pleas,  except  cumperuit  for  the  performance  of  the  covenants  there- 
addiemvin^sohitaddicm,shou\d  be  signed;  in,  pleaded  that  there  were  no  negative  or 
Tidd,  9th  ed.  672.  A  plea  of  the  Statute  disjunctive  covenants  in  the  deed,  and  that 
of  Limitations  must  in  either  of  the  Courts  be  paid  the  money  mentioned  in  the  con- 
be  signed  by  counsel  ;  Macher  v.  Billing,  dition  on  the  prescribed  day,  according  to 
1  C.  M.  &  R.  577.  The  common  plea  of  the  effect  thereof,  and  performed  all  the 
defendant's  bankruptcy  does  not  require  covenants  and  provisots  in  the  indenture 
counsel's  signature,  because  it  concludes  to  on  his  part  to  be  performed.  The  replica- 
the  country.  tion  denied  the  payment  of  the  money, 
(A)  Replications. — It  shall  '<  not  be  ne-  and  concluded  to  the  country  ;  and  it  was 
cessary  in  any  replication  or  subsequent  held  good  (in  special  demurrer,  as  the  sub- 
pleading  intended  to  be  pleaded  in  mainte-  stance  of  the  plea  was  the  payment  of  the 
nance  of  the  whole  action  to  use  any  alle-  money,  which  the  plaintiff  denied  ;  and 
gation  of  *  precludi  non,'  or  to  the  like  ef^  see  Turner  v.  M'Namara,  2  Chit.  R.  697. 
loot,  or  any  prayer  of  judgment ;  and  all  But  in  the  case  of  a  bond  conditioned  that 
replications  and  subsequent  pleadings  plea-  a  clerk,  d^^c.  should  account  for  and  pay 
ded  without  such  formal  parts  as  aforesaid,  over  moneys,  to  n general  plea  of  pitrform- 
shall  be  taken,  unleiis  otherwise  expressed,  ance,  the  plaintin's  replication  showing 
as  pleaded  respectively  in  maintenance  of  tlie  receipt  of  particular  sums,  &c.  and  not 
the  whole  action."  The  efl'ect  of  the  rule  accounting  for  them,  should  conclude  with 
i»  to  render  the  precludi  non  and  prayer  of  a  yeri6cation;  Cornwallis  ^^  bavery,  2 
judgment  unnecessary,  where  the  replica-  Burr.  774  ',  Vere  v.  Smith, 2 Lev.  5;  Vent, 
tion  applies  to  a  plea  pleaded  either  to  the  121,  S.  C. ;  and  see  Say  re  v.  Minns,  Cowp. 
whale  declaration,  or  to  the  whole  of  one  575 }  but  see  Rayman  v.  Gerrard,  1  Saund% 
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fendant  is  treadj  to  verifj,  Sec.  [{k)  or  if  matter  of  record  be  pleaded^  add 
*'by  the  said  record,"  {k).  Obtain  the  signature  of  Counsel^  see  ante,  21* 
note  (g). 


4.  Plea  in  Bar  to  the  whole  of  one  or  more  of  several  Counts  of  a 

Declaration. 


In  the 


The  —  day  of ,  a.  d. 


C.  D.  -\      The  defendant,  by ,  his  attorney,  €ts  to  the  said  first  coimt 

ats.    /  of  the  scdd  declaration,  says  [^c.  proceed  and  conclude  without  the 
^  A.  B.  *  actionem  non  or  the  prayer  of  judgment,  see  ante,  20,  7U>te(e),  as  in 
the  forms,  ante,  19,  21. 

102.     So,  in  the  case  of  a  plea  of  non  <fam-  plaintiff   takes   issue   on  the   defeodant's 
nificaivs  to  a  bond  condiiiuned  to  indemni-  pleading,  or  traverses  the  same,  or  demurs, 
fy  the   plaintilT'  against  certain  acts,  a  re*  sonhat  the  defendant  is  nut  let  in  to  alleg* 
plicaiion  showing  in   what  particulars  the  any  new  mtiiter,  the  plaintiff  may  proceed 
plaintiff  has  been  injured,  should  conclude  without  giving  a  rule  to  rejoin,"  Rule  HiL 
with  a  verification  ;  see  Steph.  3d  ed.  234.  T.  2  W.  4,  r.  108  ;  that  is,  if  the   defeod- 
In  these  latter  instances  the  plaintiff  did  ant's  pleading  concludes  to  the  country, 
not  simply  deny  any  specific  fact  slated  in  the  plaintiff  may  add  the  similiter;  or  tbe 
the  plea,  but  in   reply  to  the  general  form  plaintiff,  if  his  own  pleadings  conclade  to 
of  the  plea,  detailed  and  relied  on  parlicu-  the  country,  may  add  the  similiter  (*'  and 
lar  circumstances  ;  and  it  was  proper  that  the  defendant  doth  the  like")  fur  bim,  aod 
the  defendant  should  have  the  option   of    mav  then    proceed  to  make  up  the  isaue, 
denying,  or  confessing   and   avoiding  the  and  the  plaintiff  in  sa  making  up  the  issue 
apeciul  facts  alleged      In  the  ordinary  case  may  add  the  similiter  before  he  deHvere  it 
of  a  plea  to  an  action  on  a  bill,  denying  to  the  defendant's  atlorney'or  agent^  and 
that  the  plaintiff  gave  value,  he  may  reply  without  delivering  it  at  any  time,  indepen- 
generally  that  he  gave  value,  or  that  there  dentty  of  the  issue.     A  demand   by  tbe 
was  a  consideration,  and  conclude  to  the  plainiiflT's  attorney  of  a  rejoinder  or  otber 
country;  for  such  replication  traverses  the  pleading  on   the  part  of  the  defendant,  is 
substance  of  the  plea,  and   the   defendant  requisite  before  judgment  can  be  signed 
can  have  no  new  matter  to  rejoin.     *'  In  against  him,  unless  he  be   expressly  ainler 
all   cases  where  the  replication   or  rejoin-  tt^rms  to  rejoin  without  such  a  demand ; 
der  concludes  to  the  country,  the  plaintiff's  Tidd,  9th  ed.  478  ;  Rule  Hil.   T.  2  W.  4, 
attorney   may  give   notice   of  trial   at   the  r.  108;  Wye  v.  Fisher,  3  B.  &  P.  443  f  1 
time  of  delivering  his  replication  or  other  Chit.   Arch.   2G7,  4th    ed.      Being  under 
subsequent   pleading;    and   in   case   issue  terms  to  re^om  gratis  does  not,  it  seems, 
shall   afterwards   be    joined,  such   notice  dispense  with  this  demand;  id.  240,257; 
shall  be  available  ;  but  if  issue  be  not  join-  Seaton  v.  Skey,  3Dowl.  P.  C.  537  ;  see  5. 
ed  on  such  replication  or  other  aubsequent  C.  1  Harr.  &,  W.  210,  from   which  it   ap- 
pleading,  and  the  plaintiff  shall  sign  jud^-  pears  the  rejoinder  was  demanded.     Tbe 
ment  for  want  thereof,  and  forthwith  give  demand,  when  given,  expires  in  twenty- 
notice  of  executing  a  writ  of  inquiry,  such  four  hours.      If  the  defendant,  aAer   de« 
notice  shall  operate  from  the  time  that  no-  mand,omitto  rejoin,  the  plaintiff  may  sign 
tice  of  trial  was  given  as  aforesaid  ;"  Rule  judgment,  although    the   replication  con* 
Hil.  T.2  W.  4,  r.  59.     When  the  replica-  elude   to  the  country,  and   the  defendant 
tion   concludes  with   a  verification,   there  was  under  terms  to  rejoin  gratis,  so    that 
should  be  a  rule  to  rejoin  ;  which  is  given  the  plaintiff  might  have  added  the  simili* 
Cn  the  back  of  the  replication  by  the  mas-  ter  fur  him  ;  but  in  case  such  sharp  prac- 
ter  in  the  K.  B.,  or  in  the  C.  P.  by  one  of  tice  is  resorted  to,  it  seems   the  Court  vrill 
the  prothonotaries.     A  rule  to  rejoin,  how-  set  aside  the  judgment  without cofits;  Sea- 
ever,  is  not  necessary  where  the  defendant  ton  v.  Scales,  1   Har.  &,  W.  210,  by  Wil« 
is  under  terms  to  rejoin  ^o^u,  and  in  such  liams,   J.   upon   the   authority  of  Wye  r. 
case   the   defendant  must    rejoin     within  Fisher,  3  B.  &  P.  443:  l>Qt  Seaton  v. Scale 
twenty-four  hours  aAer  the  delivery  of  the  is  differently  reported,  by  the  name  of  Sea- 
replication   and   a   demand   of  rejoinder ;  ton  v.  Skey,  in  3  Dowl.  P.  C.  537.     If  the 
Tidd,  9th  ed.  472;   1    Chit.  Arch.  240.  replication  conclude  to  the  country  with  am 
«<  And  in  all  special  pleadings  where  the  '*  d^."  althoagh  no  similiter  be  added  in 
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fS.  Replicaiion  to  either  of  the  last  two  Forme, 


In  the 


The day  of ,  a.  d -.     [  The  day  the  replication 

is  delivered. 
A.  B.  J  The  plaintiff  as  to  the  said  plea  [or  "first  plea,"  05  the  case  may 
V.  S  be]  saith,  that  [^c.  Conclude,  if  the  replication  he  merely  in  denial 
C.  D.  /  qftheplea,]  and  this  the  plaintiff  prays  may  be  inquired  of  by  the 
country,  &c.  [or  if  new  matter,  see  antt,2l,  note  (t),  be  introduced  in  there- 
plication,  there  should  be  a  verif  cation,  thus : — ''•and  this  the  plaintiff  is 
ready  to  verify,  &c."     As  to  counsePs  signature^  see  ante,  21,  note  (g). 


6.  Plea  in  Bar  to  Part  of  a  Count  in  a  Declaration. 

In  the . 

The day  of  — ,  a.  d. 


C.  D.  N      The  defendant,  by  G.H.  his  attorney,  [<w  "  in  his  own  person,"  J 

ats.    \  as  to  (/)  the  sum  of ,  parcel  of  the  moneys  in  the  said  decla- 

A.  B.  '  tion,  I  or  "in  the  said  first  count  mentioned,"  or  as  the  cpse  may 
be,  see  the  various  forms,  post,]  says  that  the  plaintiff  ought  not  to  maintain 
his  aforesaid  action  thereof  against  him,  [cu  to  the  actio  non,  see  ante,  20, 
note  {e),]  because  he.  says  that  [state  the  defence,  and  conclude  to  the  counr 
try,  cu  ante,  19,  Form  1,  if  the  plea  be  merely  in  denial;  or  if  it  introduce 
new  matter  conclude  thus:]  and  this  the  defendant  is  ready  to  verify; 
wherefore  he  prays  judgment  if  the  plaintiff  ought  to  maintain  his  aforesaid 
action  thereof  against  him,  dec*  And  as  to  the  said  second  count,  [or 
"residue  of  the  said  decimation,"]  the  defendant  [<$*c.  05  before. 


7.  Replication  to  a  Plea  in  Bar  pleaded  to  Part  of  a  Count. 

In  the  — — . 

The day  of ,  a.  d. 


A.  B.  \       The  plaintiff,  as  to  the  said  plea  of  the  defendant  to  the  said  sum 

V.     \  of£ ,  parcel,  ^'C.  [or  as  the  case  may  be,]  says  that  he  ought 

€.  D.  /  not  to  be  barred  from  maintaining  his  aforesaid  action  thereof 
against  the  defendant,  \as  to  this  precludi  non,  see  ante,  21,  note  (A),] 
because  he  saith  that  [^c.  conclude  to  the  country,  as  ante,  19,  Form  1, 
er  with  a  verification,  as  the  case  may  require.  The  loiter  form  is  thus  .*] 
and  this  the  defendant  is  ready  to  verify ;  wherefore  he  prays  tjndgment, 


the  iisoe  or  record,  the  judj^e  will  try  the         {k)  A*  to  this  concluaion,  see  atUt,  20, 

paoM,  the  **&c.'*  being  nufBcient;  aliUr  note  (/).    <<  Certify/' instead  of  <<  verify,'* 

if  the  replication -conolude  10  the  Court,  not  demurrable,  Harvey  v.  Stokes,  Willes, 

i«  e.  with  a  verification  and  there  be  no  re-  6. 

joinder;  Clark   v.  Nicholson,  6  C.  ^k  P.        (/)  See  the  Rule, po«C,  34,  note  (t). 
7l3;  Rowlinson  v,  Roantree,  id,^\. 
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and  his  damages  by  him  sustained  on  occasion  of  the  non-performance  of 

the  promise  as  to  the  said  sum  of  £ ,  parcel,  &-c.  to  be  adjudged  to 

him,  A-c.  [This  prayer  of  judgment^  as  to  which  see  ante,  *il,  note  (A), 
applies  to  assumpsit.     In  debt  the  form  is,  "wherefore  he  prays  judgment, 

and  the  said  debt  or  sum  of  £ ,  parcel  &.c.  together  with  bis  damages 

by  him  sustained  on  occasion  of  the  detention  thereof,  to  be  adjudged  to 
him.*'  In  covenant  the  prayer  of  judgment  is,  "wherefore  he  prays  judg- 
ment, and  his  damages  by  him  sustained  by  reason  of  the  said  breach  of 
covenant ^r5f  above  assigned,  to  be  adjudged  to  him',  &c."  In  case  and 
trespass  the  prayer  of  judgment  is,  "wherefore  he  prays  judgment,  together 
with  his  damages  by  him  sustained  on  occasion  of  the  committing  of  the 
grievances  {in  trespass  state  *  trespasses')  in  the  introduictory  part  of  the 

said plea  mentioned  to  be  adjudged  to  him,  Scc.^^     As  to  replevin^  see 

post. 

8.  Commencement  of  a  Second  or  further  Plea,  {t) 

And  for  a  further  plea  in  this  behalf  the  defendant  says,  [^c.  or  if  the 
plea  be  to  part  only,  (m)  say,  "  and  for  a  further  plea  (n)  as  to  the  said 

count,"  or  "  and  for  a  further  plea  as  to  the  sum  of  ^ ,  parcel 

of  the  moneys  in  the  declaration  (or  *  first  count')  mentioned;"  or,  *^and 
for  a  further  plea  as  to  the  said  supposed  promise  so  far  as  it  relates  to 
(^f.)  the  defendant,"  (^c);  or,  in  covenant,  "and  for  a  further  plea  as 
to  the  said  supposed  breach  of  covenant  first  above  assigned,"  (4'<^.);  or. 


(I)  Several     Pleas. — The    instances    in  and  confined  only  to  a  eeparalo  part  of  tb^ 

which   several    pleas   are   allowed  to    be  declaration  not  noticed  by  the  other  pleas ; 

pleaded,  will   be  pointed  out  in  the  notes  as  the  general  isaae  to  partand  a  tender  or 

upon  the  New  Kules  of  Hil.  T.  1834,  see  other  plea^  the  residue  ;  or  a  special  plea 

post,  JJppendiz.     By  Rule  Trin.T.  1  \V.4,  to  part  and  another  special  pica  to  the  re- 

Teg.  13,  "  No  rule  to  show  cause  or  motion  mainder  without  any  general  issue  to  the 

shall  be  required  in  order  to  obtain  a  rule  whole  ;  see  Vere  v.  Guldsborough,  1  Binr. 

to  plead  several  matters,  or  to  make  seve-  New  C.  353;  5  M.  ^  Sc.  265,  S.  C     If 

ral  avowries  or  cognizances,  but  that  such  the  defendant   neglect  to  obtain  a  rale  to 

rulesshall  bedrawn  up  upon  aju^^^e'^on/er  plead  several  matters  when  necessary,  the 

to  be  made  upon  a  summuns,  accompanied  plaintiff  may  sign  judgment  by  default,  R. 

by  a  short  ub(»tract  or  statement  of  the  in-  Hil.  T.  2  W.  4,  reg.  34,  without  leave   of 

tended  pleas,  avowries  or  cognizances.  Pro-  the  Court  or  a  judge  ;  see  per  Littledale,  J. 

▼ided  that  no  summons  or  order  shall  bene-  Chitty  v.  Dendy,   1  Harr.  A,  W.  169.     It 

cessary  in  the  following  cases,  that  is  to  say,  oAen    happens  that  the  time  for  pleading 

where  the   plea   of  non  assumpsit,  or  nil  e3[pires   before   the  rule  to  plead  several 

debet,  (now  nunquam  indebitaivs,)  or  non  matters,  (which  ought  strictly  to  be  drawn 

detinet,  with  or  without  a  plf*e  of  tender  ta  up  and   a  copy  delivered  with  the  pleas  to 

to  part,  a  plea  of  the  Statute  of  Lmim/ion^,  the    plaintiff's    attorney,)    is    ready.     In 

S0t'offf  bankruptcy y  of  the  defendant's  dis-  these  cases  the  pleas  should  be  delivered 

charge    under   on  Insolvent  Act^  plene  ad-  with  written  notice  to  the  plaintiff's  attor- 

ministravity  plene  ndministravit  prater,  in-  ney  that  invtructions  have  been  given  for 

fancy,  and  coverture^  or  any  two  or  more  the  rule,  and  that  a  copy  will  be  delivered 

of  such    plens,  shall   be  pleaded  together;  when  the  rule  is  drawn  up.     Tidd,9ihed. 

but  in  all  such  ca^os  n  rule  shall  be  drawn  658  ;  1  Chit.  Arch.  4th  ed.  243,  249. 
up  by  the  proper  officer  upon  the  production         {m)  The   i n trod uq.tory  part   of  the  plea 

of  the  engiossment  of  the  pleas  or  a  draft  must  be  confined  to  the  matter  answered, 

or  copy  thereof."  see  post,  34,  note  (i). 

No  summons,  or  order,  or  rule  is  neces-         (n)  It  is  not  necessary  to  state  "  by  leave 

sary,  although  thorc  be  several  pleas,  if  no  of  the  Court,"  or  *'  according  to  the  form 

two  pleas  apply  to  the  same  matter  or  part  of  the  statute,"  or  to  the  like  effect,  Roles 

of  the  declaration,  but  each  plea  is  applied  Hil.  T.  1834. 
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m  trespass  to  pari  of  a  count,  say,  "and  for  a  further  plea  as  to  the  break- 
ing,  (^e.)  (w' "  assaulting,  t&c."  (enumerating  tJie  particular  trespasses 
meant  to  be  denied  or  justified,)  **  the  defendant"' [^c.  As  to  the  actio  non 
and  prayer  of  judgment,  see  ante,  20,  note  (c). 


9.  Plea  in  Bar  showing  Matter  of  Defence  arising  after  the  Action 
was  commenced  and  before  Defendant  had  pleaded,  (o) 


In  the 


The day  of ,  a.  d. 


The  defendant,  by his  attorney,  [or  **  in  his  own  proper 

person,"]  says,  that  the  plaintiff  ought  not  further  to  maintain  his 
action,  (p)  because  he  saith  that  [^c,  showing  that  the  cause  of  de- 
fence arose  after  writ  or  declaration  and  before  the  day  of  pleading,  see  forms  ^ 
post,  conclude,^  and  this  the  defendant  is  ready  to  verify,  wherefore  he 
prays  judgment  if  the  plaintiff  ought /iirM^r  to  maintain  his  action. 

10.  The  Rejoinder,  (q) 

The  rejoinder  is  necessary  where  the  replication  is  a  tender  of  issue,  not  a 
joinder  in  issue ;  or  concludes  with  a  verification.  In  the  former  case  the  re- 
joinder  is  as  follows : — J 

In  the  ' . 

The day  of ,  a.  d. .     [  The  day  the  rejoinder  is  delivered. 

C.  D.  ^  The  defendant  as  to  the  said  replication  to  his  said  plea,  [or 
ats.  >  "  first  plea,"]  and  whereof  the  plaintiff  hath  put  himself  upon  the 
A.  B.  3  country,  doth  the  like.  [If  the  replication  conclude  with  a  verificar 
tion,  the  rejoinder  is  thus ;]  The  defendant  as  to  the  said  replication  to 
his  said  plea  [or  "first  plea,"]  says,  that  [Sfc.  stating  the  matter  relied 
upon,  and  if  such  matter  be  merely  in  denial,  concluding  thus ;]  and  of  this 
the  defendant  puts  himself  upon  the  country,  &c.  [If  the  rejoinder  intro- 
duce  new  matter,  ante,  21,  note  (i),  it  should  conclude  with  a  verification,  thus : 
"And  this  the  defendant  is  ready  to  verify,  &c."  As  to  prayer  of  judg' 
maU,  su  ante,  20,  note  (e). 

11.  Surrgoinder. 

.  The  surrejoinder  is  entitled  in  the  Court  and  of  the  day  it  is  delivered.  If 
the  rejoinder  conclude  to  the  country,  it  is  thus ;]  And  the  plaintiff  as  to 
the  said  rejoinder  to  his  said  replication  to  the  said  plea  [or  "first  plea," 


(o)  As  to  pleas  puis  darrien  continuance,  actionem  non  generally  would  be  improper, 

tAer  defendant  Aa5  6e/bre  pleaded,  see po^.  for  that  formula  is  taken  to  refer  in   point 

(p)  If  a  plea  in  bar  be  founded  on  any  of  time  to  the  commencement  of  the  suit 

matter  arising  after  the  commencement  of  and  not  to  the  time  oi  plea  pleaded,  Sleph. 

the  action,  though  it  be  not  pleaded  aller  a  3d  ed.  401. 

previous  plea,  it  has  the  commencement  (q)  As  to  the  rule  to  rejoin  and  demand 

tnd  eoBclasion  of  actio  non  ultetius;  and  of  rejoinder,  see  ante,  22,  note  (i). 


[^ 
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as  the  case  may  6e,]  of  the  defendant,  and  whereof  the  defendant  hath  pot 
himself  upon  the  country,  doth  the  like.  [If  the  rejoinder  conclude  with  a 
verification,  and  the  surrejoinder  be  a  mere  denial  thereof  j  it  will  amclude^ 
**  and  this  the  tplaintiff  prays  may  he  inquired  of  by  the  country,  &c.  ^*  If 
the  surrgainder  introduce  new  matter,  it  should  conclude  with  a  verification 
thus : — *'  And  this  the  plaintiff  is  ready  to  verify.'* 


12.  BtbvU^. 

There  will  he  a  rebutter  as  follows,  if  the  surrejoinder  be  not  a  joinder  in 
issue,  but  conclude  to  the  country  :\  And  the  said  defendant  as  to  the  said 
surrejoinder  to  the  said  rejoinder  to  the  said  replication  to  the  defendant's 
said  plea,  \or  <'  first  plea,"  as  the  case  may  be,}  and  which  the  plaintiff  hath 
prayed  may  be  inquired  of  by  the  country,  doth  the  like. 


13.  Surrebutter. 

It  is  rarely  the  pleadings  extend  to  this  length.  The  surrebutter  is^  ntces- 
^ory  if  the  rebutter  do  not  complete  the  issue.  In  ordinary  cases  the  plmn- 
tiff  would  make  up  and  deliver  the  issue,  idith  notice  of  trial,  on  the  day  he  re- 
buts,  and  add  the  mere  common  similiter,  see  ante,  22,  note  (t ),  thus : — **  and 
the  plaintiff  doth  the  like."  If,  however,  the  plaintiff  choose  he  may  deliver 
the  surrebutter,  only  in  this  form:"] 

In  the . 

The -day  of ,  a.  d. w 


A.  B. 


And  the  plaintiff  as  to  the  said  rebutter  of  the  defendant,  where- 
of he  hath  put  himself  upon  the  country,  doth  the  like. 


III.  DEMURRERS,  (a) 


I .  Commencement  of  a  Demurrer  to  a  Declaration  or  Replication. 

In  the . 

The '  day  of a.  d.  -< — .     [Day 

dimurrer  is  delivered  J] 

C.  D.  )     The  said  defendant,  by his  attorney, 

«•  The  cause  of  de-        ats.    >  [or  "in  his  own  proper  person,"]  says  that 
murrer    is,     that"      A.  B.  )  the  said  declaration  [or  **  replication]  is  not 

(a)  These  forms  of  demarrer  and  ioin-  Dig  Pleader  ;  2Bac.  Ab.  Pleas,  N. ;  Steph. 

der  in  demurrer  are  prescribed  bjr  the  Mew  2d.  ed.  171,  3d  ed.  139  to  153;   1  Chit.  PI. 

Rules  on  Pleading,  Hil.  T.  1834,  General  5th  ed.  700.     A  demurrer  is  termed  a^ex- 

Rufes,  14.      As  to  demurrers,  tee  Com.  eral  demurrer  when  the  objection  or  error 

[+261 
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[4*<^*  stating  it,  or  sufficient  in  law,  (c)  [if  the  demurrer  be  speciai^ 
one  of  the  objections,  add  the  cause  of  demurrer,  thus  .*]  and  the  defend- 
coneisely.  (b)                      ant  shows  to  the  Court  the  following  causes  of 

ig  not  specified  io  tbe'body  of  the  demurr-  228,  note  1 ;  Tidd,  9th  ed.  919 ;  1  Chit.  PI. 

er;  and  a  demurrer  is  gpecial  when  the  de-  5tb  ed.  712;  Sieph.  3d  ed.  148;  Nurse  v. 

feet  is  specially  pointed  out  therein.     The  Wills,  4  B.  &  Ad.  739;.  Wilkinson  v.  Ma- 

deoiurrer  may  be  ceneral  where  tbe  defect  lio,  2  Tyr.  544  ;  and  therefore  the  point  of 

is  a  Diatter  of  substance,  and  its   effect  is  law  is  frequently  open  to  more  favorable 

that  the  opponent  has,  on  his  own  show-  argument  upon  a  demurrer.     A  general  de- 

ing,  no  cause  of  action  or  ground  of  defence  murrcr  to  a  declaration  or  replication,  for 

inlaw.     As  to  the  nature  and  forms  of  «pe-  a  defect   in   substance,  is  allowable,   al- 

eial  demurrers,  see  post,  28,  &c.,  and  id.  though  the  defendant  were  under  terms  to 

D.  (a).     In  order  to  support  a  demurrer,  plead  issuably. 

whether  generiil  or  special,  the  objection  (6)  By   the  Practice  Rule  of  Hil.  T.  4. 
must  be  apparent  on  the  face  of  the  plead-  W  4,  c.  2,  applicable  to  all  the  Courts,  **  in 
ing  to  which    exception  is  made.     A  de-  the  margin  or  every  demurrer,  before  it  is 
murrer  admits  the  facts,  nt  least  such  as  are  signed  by  counsel,  some  matter  of  law  in- 
pleaded,  without  involving  any  informali-  tended  to  be  argued  shall  be  stated  ;  and  if 
ty  pointed  out   by  the  demurrer ;  1  Saund.  any  demurrer  shall  be   delivered  without 
^7  b.    note  3 ;  8ieph.  2d  ed.  175,3d  ed.  such  statement,  or  with  dL  frivolous  state- 
142;  Jones r.  Stephens,  11  Price, 235.  But  ment,  it  may  beset  aside  as  irregular  by 
the  statements  in  a  special  plea  held  bad  the  Court  or  a  judge,  and  leave  given  to 
on  demurrer,  cannot  be  used  by  the  plain-  sign  judgment  as  for  want  of  a  plea  ;  provi- 
tiff  as  evidence  for  him  on  the  general  is-  ded  that  the  party  demurring  may  at  the 
sue  at  the   trial;  Firmin  v.  Crucifix,  5  C.  time  of  the  argument  insist  upon  any  fur- 
d^  P.  98;  Montgomery  v.  Richardson,  id.  ther  matters  of  law,  of  which  notice  shall 
247.     If  the  party  demurring  have  jud^-  have  been  given  to  the  Court  in  the  usual 
ment  against  him  on  the  demurrer,  he  is  way** — (that  is,  in  the  margins»of  the  de- 
concluded   from   trying  the  merits  on  the  murrer-books  delivered  to  the  judges ;  38 
defective  pleadings  in  the  pending  action,  G.  3,  R.  £.  2  Jac.  2 ;  Tidd,  9th  ed.  505, 738  ) 
and  the  judgment  is  in  sucn  action  final  in  Tbe  object  of  the  Rule  was  to  prevent  nn- 
that  respect;  Tidd,  9th  ed.  741.     Where,  founded  or  sham  demurrers  for  delay.   The 
therefore,  the  facts  are  not  clearly  against  question  is  not  whether  the  objection  be 
the  party,  and  the  point  of  law  is  doubtful,  trivial  or  insignificant,  but  whether  it  be 
it  is  in  general  advisable  not  to  demur,  but  frivolous  and  palpably  unfounded.     If  there 
to  take  issue  on  the   facts,  and  go  to  trial ;  be  a  fair  doubt  whether  the  objection  stated 
that  is,  assuming  the  legal  objection  be  of  be  good,  however  trifling  the  error,  (if  the 
so  substantial  a  nature  that  a  writ  of  error,  defendant  be  not  under  terms  to  plead  is- 
or  motion  in  arrest  of  judgment,  may  be  suably,  Nanney  v.  Kenrick,  1  Dowl.  P.  C. 
supported  even  aAer  verdict  for  the   oppo-  609,)  the  judge  or  Court  will  not  interfere 
nent.     On  the  other  hand,  where  the  cat/se  on  this  Rule — as  for  instance,  if  the  cause 
of  demurrer  is  clear,  and  the  facts  are  un-  of  demurrer  assigned  in  the  margin  be,  in 
favorable,  it  is  proper  to  dnmur  ;  for  by  this  debt  on  a  promissory  note,  that  the  decla- 
course  the  party  demurring  obtains  all  his  ration  does  not  show  it  was  made  for  **  val- 
eosts,  if  h0  succeed,  3  &  4  W.  4,  c.  42,  s.  ue  received  ;'    Creswell  i^.  Crisp,  2  Dowl. 
34;  whereas  if  he  proceed  to  trial  and  be  P.   C.  635.     It  is  necessary  to  apply  to  a 
defeated,  and  then  bring  a  writ  of  error,  he  judge  or  the  Court,  instead  of  signing  judg- 
will  have  to  pay  his  own  costs  in  error,  al-  ment  without  leave,  where  the  Rule  is  in- 
though  he  be  successful   in  reversing  the  fringed  ;  and  where  a  demurrer  is  frivolous, 
judgment;  Tidd,  9th  ed.  1181 ;  Gilhurd  17.  and  a  motion  is  made   to  set  it  aside,  the 
Gladatone,  12  East,  668.     And  if  he  arrest  Court  will  grant  a  '<  rule  for  that  purpose 
the  judgment  on  motion  for  that  purpose,  to  he  absolute,  unless  cause  is  shown  on  a 
he  obtains  no  costs;  Cameron  T.  Reynolds,  pa.'iicular    day;"    Kinnear    v.   Keane,   3 
Cowp.  4G7;  Tidd,  9th  ed.  985 ;  see  Adams  Do\.'J.  P.  C.  154.    And  where  a  defendant 
V.  Meredow,  3  Y.  &  J.  418.     So,  where  a  plead<;d  a  frivolous  demurrer,  (viz.  that  a 
verdict  is  found   in  favor  of  the  defendant  second  count  by  a  surviving  partner  began, 
on  immateriill  issues,  and  a  judgment  is  af-  "  and  whereas  tno defendant  in  the  life-time 
terwards  entered  for  plaintiff  non  obstante  of  the  said  £.  F.,"  without  averring  in  that 
teredictOy  neither  pariy  is  entitled  to  the  count  that  he  was  dead,  but  bis  death  had 
coats  of  the  immaterial  issues  ;  Goodburne  been  stated  in  the  first  count,)  and  the  de- 
V.  Bowman,  9   Bing.  667;  2  Dowl.  P.  C.  murrer  was  so  late  in  the  term  that  there 
206,  8  C.     It  is  also  to  be  borne  in  mind  was  not  sufficient  time  to  set  it  down  for 
that  afler  verdict  many  errors  are  cured,  argument,  and  a  motion  was  made  to  set 
and  strong  presumptions  will  be  made  to  it  aside,  the  Court  would  onhr  let  the  de- 
■npportthe  finding  of  the  jury,  see  1  Saund.  fendant  in  to  plead,  on  an  afiidavit  of  mer- 
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demurrer  to  the  said  declaration,  [or  V  replica* 
tion,"]  that  is  to  say,  [showing  the  ground  of  de- 
murrer. Deliver  the  demurrer  with  counsePs  signa- 
ture, (c) 

t2'.  Demurrer  to  Part  of  a  Declaration,  (d) 

In  the . 

On  the day  of 9  a.  d« » 

C.  D.  )      The  said  defendant,  by his  attorney,  [or  "  in  his  own  prop- 

ats.    >  er  person,"]  as  to  the  said  first  count,  [or  **  as  to  the  said  trespasA- 

A.  B.  )  es,  so  far  as  they  relate,"  &.c.  J  says  that  the  same  is  not  sufficient 

in  law,  [vide  the  observations  on  the  last  form. 

t3.  Demurrer  to  a  Plea  or  Rqoinder. 

In  the . 

The day  of ,  a.  d. .     [  Hie  day  the  demurrer  is  delivered.] 

A.  B.  ^  The  plaintiff  saith  that  the  said  plea  [or  **  rejoinder"  is  not 
V.  >  sufficient  in  law,  [showing  special  cause^  if  any,  ut  supra,  and  stat" 
C.  D.  J  ing  the  ground  of  demurrer,  whether  general  or  special,  in  the  mar- 
gin. If  the  demurrer  he  to  one  plea  only,  say,  **  The  plaintiff,  as  to  the  said 
[first']  plea,  saith  that  the  same  is  not,"  &c.     Obtain  counseVs  signature. 

4.  Joinder  in  Demurrer,  (e) 

In  the . 

On  the day  of ,  a.  d. .     [Day  the  joinder  is  delivered.] 

And  the  said  plaintiff  [or  '*  defendant"]  saith  that  the  said  declaration 
[or  "plea,"  ^c]  is  sufficient  in  law.  («) 

its,  pleading  instarUeTf  iind  paying  the  costs  (c)  See  forms  of  causes  of  demurrer  n- 

of  (he  demurrer  and  the  application ;  Un-  pra.    The  demurrer^  whether  general  or 

derhill  v.  Hurnoy,  3  Dowl.  P.  C.  495.     It  special,  is  to  be  delivered,  not  filed,  R.  H. 

is  said  to  have  been  decided,  that  where  4  W.  4,  r  1,  and  signed  by  counsel ;  R.  £. 

svecial  causes  are  a.^aigned  in  the  body  of  18  Car.  2;  Tidd,  9lli  ed.  696;  2  Arch.  4tli 

toe  demurrer,  it  suffices  in  the  margin  to  ed.  550,  551. 

refer  to  them  thus  : — "  The  causes  of  de-  (d)  Care  must  be  taken  to  confine  the 

murrer  are  those  stated  in  the  demurrer  ;"  demurrer  to  the  defective  part  of  the  plead* 

per  the  majority  of  the  judges,  Afich.  T.  ing  objected  to — such  part  being  capable  of 

1834,  2  Chit.  Arch.  4th  ed.  550.     In  Ross  separation  from  the  rest — 90  where  one  on- 

V.  Robeson,  1  Gale,  102,  MS.,  S  C,  which  ly  of  several  breaches  of  covenant  is  badly 

was  an    action   for  a  libel  on  an  attorney,  assigned  ;  or  one  count  only  is  bad  ;  or  the 

the  defendant  pleaded  that  the  libel   was  error  Is  in  the  statement  of  one  only  of 

contained  in  a  report  of  legal  proceedings,  the  debts  in  the  common  count,  or  one  on- 

(an  undorided  application  to  strike  plaintiff  ly  of  several  divisible  trespasses  or  torts  in 

ofTlhe  roils,)  published  without  malice,  ^E^.  an  action  ex  delicto,  or  in  the  allegation  of 

The  plaintiff  demurred  'generally  to   the  one  of  several  debts  in  a  plea  of  set  oflf;  1 

plea;,  and  the  marginal  note  was,  **  that  Saund.  286,  n.  9 ;  2d  ed.  379,  380,  n   14; 

the  matters  disclosed  in  the  plea  contain  Amory  v.    Broderick,  5    B.  ^  Aid.   7]2; 

no  justifiration  in  law  of  the  libel.'*     The  Ringv.  Roxbrough,2C.  &  J.  419;  2Tyrw. 

Co!irt  held  that  this  marginal  note  was  not  468,  S.  C. 

sufficient,  the  Court  observing,  that  it  only  (e)  This  form  is  prescribed  by  Rules  H. 

repeated  the  general  demurrer.  4  G.  4.    By  the  Prrctice  Rules  of  the  same 
[t27]   [f28] 
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FORMS  OF   SPECIAL  CAUSES  (a)  OF  DEMURRER. 


I.  TO  DECLARATIONS. 


1.  That  the  declaration  is  not  entitled  in  any  Court.  (5) 

ICommencementj  ante^  26,]  that  the  said  declaration  is  not  entitled  in 

any  Court,  nor  can  it  be  collected  therefrom  in  what  Court  this  action 
was  tbrought  or  is  pending,  [  and  also  for  that  the  said  declaration  is  iii 
other  respects  insufficient,  &.c.  (r)]. 


term,  "  To  a  joinder  in  demurrer,  no  signa-  bill,  indenture,  or  other  deed  whatsoever," 

tare  of  a  Serjeant  or  other  counsel  shall  be  see  po»^,  33,   note  (a),  mentioned   in   the 

necessary,  nor  any  fee  allowed   in  respect  declaration  or  other  pleadings;  <*  or  of  or 

thereof;'*  and  **  no  rule  fur  joinder  in  de-  for  the  default  of  alleging  of  the  bringing 

rourrer  shall  be  required,  but  the  party  de-  into  Court,  letters   testamentary,  or  letter^ 

murring   may  demand  a  joinder  in  demur-  of  administration  ;  or  of  or  for  the  omis- 

rer,  and  the  dpposite  party  shall  be  bound,  sions   of  vi   et  armiSj  ei  contra  pacenif   or 

within  four  days  aAer  such  demand,  to  de-  either  of  them  ;  or  of  or  for   the   want  of 

(trer  the  same,  otherwise  judgment.*'     Al-  averment  of  hoc  paratusest  verificare,  or 

though    a   defendant  be   under    terms   to  hoe  puratus  est  ver\ficare   per  recordum ; 

rejoin  gratis,  he    is  not  bound  to  join  in  or    of    or    for    not    alleging    prout  patet 

demurrer  gratis  ;  Jones  V  Key,2Dowl.  P.  per  reeordum  ;    hut   the  Court  shall   give 

C.265;   2  C.  d^  M.    340,   S.  C.     Audit  judgment  according  to  the  very  right  of  the 

seems  that  plaintiff  ought  not  to  add  the.  cause  as   aforesaid,  without  regarding  any 

joinder  for  the  defendant,  but  must  demand  such  imperfections,  omissions  and   defects, 

it  of  him  ;  MS.  K.  B.  Hil.  T.  1835,  2  Chit,  or  any  other  maUer  of  like  nature,  except 

Arch.  550.  the  same  shall  be  specially  set  down  and 

(a)  As  to  the  distinction  between  a  gen-  shown  for  cause  of  demurrer  ;  see   BoltoQ 

eral  and  special  demurrer,  and  the  practice  v.  Bishop   of  Carlisle,.  2   Hen.  fila.  262  $ 

on  demurring,  see  ante,  26,  n.  (a)    The  ne-  Buckley*.  Kenyon,  10  East,  139;  Bow- 

cessity  of  demurring  specially  for  errors  in  dell  v.  Parsons,  id.  359  ;  Bach  v.  Owen,  5 

matters  of /orm  wascreated  by  the  statutes  T.  K.  409.     By  Rule  Mich.  T.  1654.  s.  17, 

27Eliz.  c.  5,  and  4  Ann.  c.  16.     The  lat-  see   Wi lies,  220 ;  1    Saund.    160,  note    1, 

ter  provided,  that  <<  where   any  demurrer  337  b,  note  1,**  upon  demurrers"  (special), 

shall  be  joined  and  entered   in  any  Court  "  the  causes  shall   be  specially   assigned ^ 

of  record   within    this  realm,  the  judges  and  not  involved   with  general  unapplied 

shall  proceed  and  give  judgment  according  expressions  of  *  double,'   'negative   preg- 

as  the  very   right  of  the  cause  and  matter  nant,' '  uiy^ertainty,' *  wanting  form,'  and 

in  law  shall  appear  unto  them,  without  re-  the  like,  but  shall  show  specially  wherein, 

gardiog  any  imperfection,  omission,  or   de^  in  order  that  the  other  party  may,  as  the 

ject  in  any  %vrit,  return,  plaint,  declaration  cause  shall  require,  either  join  in  demur- 

ond  other  pleading,  process,  or  cause  of  rer,  or  amend   or  discontinue  his  action." 

proceedings    whatsoever,  fzc«/7<  those  only  Where  the  defendant  is  under  terms    to 

vokvck  the  pturty  demurring  shall  specially  plead  issuably,  he  cannot  demur  specially 

and  partieuiarly  set  down  and  express,  to-  to  the  declaration  ;  Berry  Anderson,  7  T. 

gethervitk  his  demurrer,  as  causes  of  the  530;    BIyck  v.  Dymoke,  1    Bing.   379;  8 

same,  notwithstanding  that  such  imperfec-  Moor,  427,  S.   C.  ;  Nanney  v.  Kenrick,  1 

tion,  omission  or  defect   might  have  here-  Dowl.  P.  C.  609  ;  Tidd,  9th  ed.  472.     1  ut 

tofore  been  taken  to  be  matter  of  substance,  in  such  case   he   may,   it  seems,   (except 

and  not  aided   by  the  statute  of  Eliz  ;  so  perhaps  in  K.  B.,  Sawtell  v.'Gillard,  5  D. 

as  sujieient  matter  appear  in  the  said  plead-  ik.  H.  620,)  demur  specially  for  good  cause 

ings  upon  which  the  Court  may  give  judg-  to  the  replication  ;  see  Beits  v.  Applegarth^ 

memt  according  to  the  very  right   of  the  4  Bing.  267 ;  12  Moor,  501,5.  6'.;  Laog- 

eause;''  and  •*  that  nt)  advantage  or  excep-  ford  t?.  Waghorn,  7  Price,  670  ;  Gisbqrne 

tion  shall  be  taken  of  or  for  an  immaterial  v.  Wyat,  1  Gale,  35. 

traverse,'*  see  post,  38,  nolo  (a)  ;  '*  or  of  or  *    (b)  See  ante,  1,  note  (b). 

for  the  default  of  entering  pledges   upon  («)  This  allegation  is  noi  necessary,  and 

any   bill    or    declaration,"'    see   ante^    6,  is  useless,  though  usually  introduced ;  see 

note  (v)  ;  "  or  of  or  for  the  default  of  al-  Steph.  3d  ed.  142, 143. 

legingthe  bringing  into  Court  any  bond, 

[+29] 
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2.  That  the  Declaration  is  not  entitled  or  dated  of  any  Day,  (d) 

■  that  the  said  declaration  is  not  entitled  of  the  day  of  the  month  and 
jear  on  which  the  same  was  filed  or  dehvered,  or  of  any  other  day  or 
time. 

3.  That  the  Declaration  is  entitled  before  the  Day  on  which  the  Pro- 
mises and  Causes  of  Action  are  laid  to  have  been  made  and  accm- 
ed.  (e) 

that  it  appears  from  the  declaration  that  the  plaintiff  declared  in 


this  action  before  the  said  supposed  promises  were  made  or  the  said  sup- 
posed causes  of  action  accrued  to  him,  inasmuch  as  the  said  deciaratioii 
is  entitled  or  dated  on  the  first  day  of  January,  a.  d.  1836,  and  yet  it  is 
charged  therein  that  the  defendant  was  indebted  to  the  plaintiff  in  the 
moneys  therein  specified,  and  promised  to  pay  the  same,  on  the  fiixh  day 
of  January,  a.  d.  1836. 


t4.  That  it  does  not  appear  whether  the  Plaintiff  s%»es  or  declares  by 

Attorney  or  in  Person,  {/ ) 

that  it  is  not  averred  or  shown  in  or  by  the  said  declaration,  whether 


the  plaintiff  sues,  or  declares,  or  complains  by  bis  attorney  or  in  person. 

5.  That  no  Venue  is  laid  in  the  Declaration,  (g). 

.    ■■     that  no  venue,  or  county,  or  city  is  stated  in  the  margin  of  the  said 
declaration,  or  elsewhere  in  the  said  declaration. 


6.  To  a  Declaration  in  Trespass  quare  dausum /regit  that  no 

description  of  the  Close  is  given,  (h) 

that  the  said  close  or  place  in  which,  Sec.  is  not  designated  in  the 

s&id  declaration  by  name,  abuttals  or  other  description. 


7.  That  no  Time  is  stated  in  a  material  Allegation  in  the 

Declaration,  (t) 

that  it  is   not  alleged  or   shown  in   the  said  declaration  [or  ^* 


(d)  See  ante,  1,  note  (c).  the  27th,  it  was  held  that  this  discrepancy 

(e)  See  ante,  2,  note  (e).  See  form  ap-  on  the  record  was  no  ground  for  arresting 
plicable  to  the  old  form  of  declaration,  the  judgment;  Steward  i;.  Lay  ton,  3  Dovrl. 
Pugh  V.  Rdtinson,  1  T.  R.  116.     It  seems  P.  C.  430. 

the  above  objection  would  not  be  sufficient  (J  )  See  ante,  4,  note  (/). 

to  support  a  writ  oferror  ;  Bishop  v.  Stayn,  (g)  See  antej  2,  note  (d). 

3B.   &   Ald.605;  Ruston  v.   Owston,  10  (A)  See   Rule    on  Pleading,    Hil.  T., 

Moor,   194;     2  Bing.   469,   5.    C.      And  Pleadings,  "  V.  In  TrespuRs,'^  which  ei- 

where  the  record    in  an  action  for  slander  pressly  gives  a  demurrer  for  this  error. 

stated  that  the  writ  issued  on  the  4th  of  (i)  The   new   rules  do  not  excuse   the 

June,  and  that  the  words  were  spoken  on  omission  of  the  statement  of  time  in  a  de- 

[t30] 
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count/']  on  what  day  or  at  what  time  the  said  defendant  was  indebted  to 
the  plaintiff,  or  promised  him,  as  therein  alleged,  or  when  the  said  slip* 
posed  causes  of  action  arose  or  accrued. 

8.  That  the  Day  on  tohich  the  Promise  is  laid  is  inconsistent  with 
that  on  which  another  material  Fact  is  stated  to  have  occurred,  (k) 

—  for  that  it  is  averred  in  the  said  declaration  that  the  said  bill  was 
drawn  on  the  first  day  of  January,  a.  d.  1835,  payable  two  months  after 
the  date  thereof,  and  yet  it  is  afterwards  alleged  that  the  defendant  on 
the  Ist  day  of  January,  a.  d.  1834,  promised  to  pay  the  said  sum  in  the 
said  bill  specified.  * 


t9.  To  a  Declaration  in  Assumpsit,  that  no  Promise  is  laid  to  pay 

the  Money  mentioned  in  the  First  Count.  {[) 


that  it  is  not   alleged  in  the  said  Jirst  count,  or  in  any  other  part  of 

the  said  declaration,  that  the  defendant  promised  to  pay  the  money  men- 
tioned in  that  count. 


10.  That  no  Breach  of  the  Promise  mentioned  in  one  of  the  Counts 

is  laid  in  the  Declaration,  (m) 

■  that  no  cause  of  action  is  laid  or  appears  in  the  said  declaration  as 
to  the  promise  in  the  said  ■  count  mentioned,  it  not  being  alleged  or 
shown  in  any  part  of  the  said  declaration  that  the  defendant  has  not  paid 
the  money  mentioned  in  the  said count  according  to  his  said  sup- 
posed promise. 

— ..  _____ 

claration  ;   they  odIt  relate  to  the  omission  would  be  laid  without  a  time,  which  con- 

io  the  body  of  the  declaration  of  venue  or  stitutes  a  good  objection.     Ring  v.  Rox- 

place.    Tbe  rule  is,  that  every  matftrialor  burgh,  ubi  supra;  seeDenison  v.  Richard- 

traversable  fact  in  any  pleading,  must  be  son,  14  East,  291. 

stated  to  have  occurred   upon  a  particular  (/)  This  cause  of  demurrer  often  exists 

day,  showing  the  month  and  year,  other-  whose  there  is   a  special  count  on  a  bill, 

vise  the  defendant  may  demur ;  Com.  Dig.  dtc.  not  stating  defendant's  promise,  and 

Pleader,  C.  19 ;  Denison  v.  Richardson,  14  the  common  count,  in  consequence  of  the 

£aat,  291;  Steph.   3d   ed.  292,  45.    And  common   count  charging    that  defendant 

this  rule  applies  even  in  those  instances  in  promised   to   pay  the   last-mentioned  mo- 

which  the  plaintiff  is  not  bound  to  prove  neys,  instead   of  the  said  moneys.     The 

that  the  fact  occurred  on  the  day  stated  ;  demurrer  must  in  such  case  be  confined  to 

where,  in  other  words,  time  is  not  of  the  the  first  count. 

^Mence  of  tbe  cause  of  action,  as  in  the  (m)  This  cause  of  demurrer  not  unfre- 

case  of  the  common  count  for  goods  sold,  quently  arises  from  the  impropnr  inlroduc- 

^.  in  reference  to  the  statement  that  the  tion  of  the  words  **  last-mentioned"  in  the 

defendant  was  indebted  and  promised  pay-  allegation  in  the  brehch  Rt  th«  end  of  the 

naot,  Ring  v.  Roxburgh,  2  Tyr.  468;  2  common  count,  (*<  yet  the   defendant  hath 

C.  &  J.  418,  S.  C,  not  paid  any  of  the  said  monMrs,")  where 

(A)  To  lay  incongruous  or  inconsistent «  there  is  a  special  count  before  the  common 

o*ys  in  stating  material   facts, is  d emu rra-  count.     In  this  case  the   demurrer  must  of 

^la,  although  the  day  need  not  be  proved  course  be  confined  to  the  particular  count, 

•s  laid ;  for  if  the  allegation  of  time  were  and  must  not  extend  to  tbe  whole  dedara- 

'•jected  as  sarploMge,  a    material    fact  tion. 
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1 1.  For  Misjoinder  of  Forms  of  Action,  (n) 

for  that  there  is  a  misjoinder  of  forms  of  action  in  the  said  declara- 
tion in  this,  that  in  the  commencement  thereof  it  is  alleged,  that  the  de- 
fendant has  been  summoned  to  answer  the  plaintiff  in  an  action  of  debt, 
and  the  plaintiff  demands  a  sum  of  monej  ;  and  in  the  said  first  count 
the  plaintiff,  without  laying  any  promise  therein,  claims  and  demands 
therein  and  thereby  a  sum  of  money ;  nevertheless  the  said  second  count 
is  founded  upon  a  supposed  promise  therein  alleged  to  have  been  made  by 
the  defendant  and  a  breach  thereof. 


12.  For  Misjoinder  of  Rights  or  Causes  of  Action,  (o) 

■  for  that  the  plaintiff  has  improperly  joined  and  included  in  his  said 
declaration,  rights  or  causes  of  action  which  cannot  by  law  be  blended  or 
comprehended  in  the  same  action,  in  this,  to  wit,  that  the  said  first  count 
is  tfounded  on  a  supposed  cause  of  action  stated  to  have  accrued  to  the 
plaintiffs  as  assignees  of  the  said  bankrupt,  (p)  J[or  **  as  executors  (9)  of 
the  last  will  and  testament  of  the  said  E.  F  "J  and  the  second  count  is 
founded  on  a  supposed  cause  of  action  alleged  to  have  arisen  and  accrued 
to  the  plaintiffs  in  their  private  or  individual  character^ 


13.  Demurrer  to  a  Count  for  Duplicity  or  Doubleness.  (r) 

that  the  said  first  count  is  double  in  this,  that  it  is, therein  aUeged 

that  the  defendant  promised  to  pay  the  plaintiff  a  specific   sum,  to  wit^ 
twenty  pounds  for  the  said  horse  ;  and  also  that  he  promised  to  pay  him 

-         -  -  M    I  ■    ■     H  ■      I  -  ■  -  ^      I    I.  I  ■    l_ ■    I  —III  I  -     !_■_ J        ■  ■  J  ■  I     ■  I  -       -  I    1-  -^ 

(fi)  To  preserve  simplicity  in  pleading,         (0)  The  observations  in  note  (n),  si^pri^ 

and  avoid  confusion  at  the  trial,  the  forms  equntly  apply  to  this  error  in  pleading, 
of  action  can  in  no  instance,  (except  debt         {p)  An    assignee  of  a  bankrupt  cannot 

and  detinue,)  be   blended  together   in  the  comprise    in  his  declaration    a  count  on   a 

same  declaration.     The  misjoinder,  or  im-  cause  of  action  accruing  to  him  in  that  ca- 

proper  junction  of  forms  of  action,  consti-  parity,    and  a    count  on   a  cause  of  action 

tiites  an   objection   to  the  whole  declara-  stated  to    have  accrued   to  him  in    his  pri- 

tion ;  and    the   demurrer,   which    may  be  vatt  character;  Richardson  v.    Griflin,  5 

general  or  special,  should  not  therefore  be  M.  ^  Sel.  294.     Cut  a  count  on  promises 

to  part  only  of  the  declaration  ;  Kingdon  to  the  bankrupt,  and  another  on  promises 

r.  Nottle,  1  M.  f&  Selw.  355.     This  isa  de*  to  the  assignees  as  such,   viiW  be  good,  see 

feet  or  error  of  which  the    defendant  may  forms,  post. 

avail  himself,  afler  verdict  for  the  plaintiff,         {q)  Nor  can  an  exocutor  blend  a  cause  of 

by  a  writ  of  error,  or  by  motion  m    arrest  action  resulting  to  him  in   his  tepresenia- 

of  judgment,  if  a  verdict  and  judgment  be  tive  character  with   a  claim    accruing  to 

taken  upon  the  whole  declaration  ;  Turner  him  entir«'ly  in    his   private   capacity;    2 

V.  M'Namara,  2  Chit.  R.  697;  Kightly  v.  Saund.  117c.     And  an  executor  defendant 

Birch,  2  M  &  Sel.  533;  firigden  t;.  Par»>  es,  cannot  be  charged  in  the  same  declaration 

2  B.  (&  p.  424;  Jennings  v.  Newman,  4  T.  in  his  representative   and  personal  capacl- 

R.  347;  Stone  v.  Macnair,  I   Moor,  126.  ties;  2  Saund.  117 e. 

The  plaintiff  must  amend  his  declaration,         (r)  1    (hit.  PI.  5th  ed.   259,  265,  564, 

and  cannot  obviate  the  demurrer  by  enter*  706.     The  rule  against   duplicity  has   for 

ing  a  nolle   prosequi  as  to  one  count  or  set  its  object  the  prevention  of  the  confusion 

of  counts,   see   post,   ^^  Jfolie  Prosequi;^*  which   might  arise  if  either  of  the  parties 

Tidd,  9th  ed.  681 ;  Rose  v.  Bowler,  1  H.  were  allowed  to  present  to  the  considers- 

Bl.  108.  tion  of  the  Court  or  jury  in  one  andilie 
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for  the  same  so  much  as  he  therefore  reasonably  deserved  to  have  ;  (s)  and 
a  breach  of  each  of  such  [Apposed  promises  is  laid  in  the  said  first  count. 

14.  That  a  Count  contains  repugnant  Promises,  (t) 

that  the  said count  contains   two  distinct   promises  alleged  to 

have  been  made  by  the  defendant,  repugnant  to  and  inconsistent  with 
each,  in  this,  that  it  is  first  alleged  in  the  said count  that  the  defend- 
ant promised  to  redeliver  the  said  horse  on  request,  and  it  is  afterwards 
alleged  therein  that  he  promised  to  redeliver  the  same  on  a  particular  day 
therein  specified,  (u) 

tl5.  Thi^  the  Count  lays  the  Cause  of  Action  in  the  alternative,  (x) 


that  the  said count  is  vague,  uncertain  and  in  the  alternative, 

and  is  insufficient  in  this,  to  wit,  that  it  is  therein  alleged  that  the  defend- 
ant **  wrote,  or  published,  or  caused  to  be  published,"  the  said  libel, 
ice.  (y) 


16.  TViat  the  Declaration  wants  certainty  in  stating  the  GoodSy 

Sfc.  {z) 

for  that  the  said  declaration  wants  sufficient  certainty,  and  is  defec- 
tive in  this,  to  wit,  that  the  number,  quantity,  quality,  description  and  val- 

■  ■  '  ^■-■■—       III.  ■■■■  .._,■  ■■■■    ■»         ■  11  I  .^^M^ ^— .M^^»^^.»^»  ■■  l» ■■■         ■■     ■^^— ■^»^^-^— ^^^"  m»m 

same  pleading,  thai  is,  the  same  count  or  rial  cannot  operate  to   make   a   pleading 

plea,  &c.  two  or  more  distinct  nnd  maUrial  doable,"  "that   no  matter  will  operate  to 

matters,  earA  showing  a  good  cause  of  ac-  make  a  pleading   double,  that   is  pleaded 

tion  or  sufficient  ground  of  defence,  upon  only  as  necessary   inducement  to   another 

the  same  pointy  subject   or  question,     ^ac.  allegation,"  and  '^  that  no  matters  however 

Ab.  Picas,  K. ;  Com.  Dig.  Pleader,  C.  23;  multifarious  will  operate  to  make  a  plead- 

see  Sleph.  2d  ed.  292;  3d  ed.  251.     The  ing  double  that  together  constitute  but  one 

objection  of  doubleness  applies  to  pleas,  connected    proposition    or    entire    point." 

see  post,  35  ;  and  replications,  see  post^  39,  Steph.  3d  ed.  259  to  266;   Bac.  Ab.  Pleas, 

40,  and  other  subsequent   pleadings.      It  K.  2;  O'Brien  r.  Saxon,  2   B.  &>  C.  908; 

prevents  a  demurrer  and  a   plea   to   the  Selby  v,  Bardons,  3  R.  &  Ad.  2.     Duplic- 

same  matter  Or  part  of  a  pleading.     In  the  ^ty  is  a  ground  of  special  demurrer  only,  I 

case  of  declarations  the  doctrine   was   in  Saund.  337  a,  note  3. 

effect  much  evaded  by  introducing  distinct  (s)  See  this  instance.  Hart  v.  Longfield, 
counts  apparently  on  different  grounds  or  7  Mod.  148;  Steph.  3d  ed.  253. 
causes  of  action;  but  the  new  rules  on  (0  Com.  Dig.  Pleader,  C.  23;  Sleph. 
pleading  tend  to  repress  this  encroachment  2d  ed.  420,  3d  ed.  377,  and  instances 
b^  disallowing  several  counts,  <<  unless  a  there;  Wyat  v.  Alund,lSalk.  324.  As 
distinct  subject-matter  of  complaint  is  in-  to  this  error  in  a  pleoy  see  post,  36,  Form  8. 
tended  to  he  Established  in  respect  of  each,"  (u)  See  Hart  v,  Longfield,  7  Mod.  148. 
^  unless  distinct  breaches  of  the  same  con-  (a:)  ^ee  post,  S.*?,  Form  5. 
tract  be  relied  upon;  and  in  the  case  of  {y)  The  King  v.  Brereton,  8  Mod.  .330. 
pleas,  "  unless  a  distinct  ground  of  answer  (z)  Steph.  $d  ed.  347,  :'ded.  296;  I  Chit, 
or  defence  is  intended  to  be  established  in  PI.  6th  ed.  410  ;  I  Saund.  .3.33,  n.  7  ;  2  id. 
respectof  each  ;"  see  the  new  rules.  And  74,  n.  1;  Attorney  General  v.  JeflTerys, 
in  considering  whether  a  pleading  is  open  M<CleI. '270,  27H  ;  seethe  reasons  assign- 
to  the  objection  of  doubleness,  the  rules  ed  in  the  latter  case.  In  Pope  v.  'liilman, 
upon  this  subject,  so  perspicuously  ex-  7  1  aunt. «  4V,  where,  in  replevin,  the  plain- 
plained  and  illustrated  by  Mr.  Serjt.  Ste-  tiff  declared  that  the  defendant,  in  a  cer- 
phen,  must  be  duly  considered.  Some  of  tain  dwelling-house  there,  took  **  divers 
these  rules  are,  that  «  that  matter  immato-  goods  and  chattels  of  the  plaintiff,"  with- 
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tte  of  the  goods  and  chattels  therein  mentioned  are  not  stated  or  shown 
therein. 


17.  For  nai  making  Profert  of  a  Deed,  or  Liters  T^ammtary  or 

Letters  of  Adminiatraiion.  (a) 

for  that  the  plaintiff  hath  not  brought  into  Court  or  made  profert  in 


his  said  declaration  of  the  said  supposed  indenture  therein  mentioned,  far 
"letters  testamentary  of  the  said  E.  F.  deceased,"  or  letters  of  adnusts- 
tration  of  the  goods  and  chattels  and  credits  which  were  of  the  said  £• 
F.  deceased,"]  or  shown  anj  excuse  for  his  omission  so  to  do. 

18.  To  a  Dedaration  against  the  Drawer  or  Indorser  of  a  BiXi— 
that  Presentment  for  Payment  to  the  Acceptor,  and  Notice  ef 
Dishonor,  are  not  stated,  (b) 

that  it  is  not  shown  in  the  said  first  count  or  elsewhere  in  the  said 

declaration  that  the  said  bill  was  presented  to  the  said  E.  F.  for  payment 
when  it  became  due,  nor  is  any  excuse  for  the  omission  of  such  allegation 
stated  in  the  said  declaration ;  and  also  for  that  it  is  not  averred  in  the 
said  declaration  that  the  defendant  had  notice  of  the  non-payment  or  dis- 
honor of  the  said  bill  of  exchange,  or  that  there  was  or  is  any  excuse  or 
reason  to  excuse  or  dispense  with  the  want  of  such  notice. 


1 19.  That  the  Amount  of  Damages  is  not  laid  in  the  Declaration,  (c) 

that  although  the  said  action  is  for  the  recovery  of  damages  sustained 

by  the  plaintiff  for  and  in  respect  of  the  supposed  causes  of  action  and 
premises  in  the  said  declaration  mentioned,  yet  the  plaintiff  hath  not  in 
his  said  declaration  stated  or  shown  the  amount  of  damages,  if  any,  sus- 
tained or  claimed  by  him  on  occasion  of  such  causes  of  action  andpre- 
mises. 


out  stating  wbnt  they  were,  the  Court  ar-  demurrer  only,  4  A.  ft  Ann.  c.  16,  anu,  », 
rested  the*judgment,  aAer  judgment  by  de-  n.  (a).  Profert  is  only  necessary  as  to  let- 
fault  and  inquiry  executed.  Holmes  v.  ters  testamentary  and  letters  of  admioit- 
Hodgson,  8  ^  oore,  379,  a  general  demur-  tration,  where  the  plaintiff*  sues  as  execo- 
rer  for  this  defect  was  allowed  in  an  action  tor  or  administrator;  and  in  the  case  of 
of  trespass  for  entering  the  plaintiff's  house  deeds  or  instruments  under  seal,  and  does 
and  taking  his  goods,  although  the  defend-  not  apply  to  written  instruments  not  un- 
ant  was  under  terms  of  pleading  issuably.  der  seal  ;  Com.  Dig.  Pleader,  O.  3  ;  2 
It  seems  that  if  a  declaration  in  tort  be  suf-  Saund.  62  b,  n.  5.  As  to  excuses  for  mak- 
ficiently  certain  as  to  some  of  the  goods  ing  profert,  see  Read  v.  Bniokman,  3T. 
but  not  so  as  to  others,  ihe  demurrer  should  R.  156 ;  forms,  post^**^  Covenant/* 
be  confined  to  the  defective  part,  it  being  di-  (6)  Either  of  these  objections  is  availa- 
visible  ;  see  v  Saund.  370,  74,  n.  1,  171  a,  ble  on  general  demurrer,  or  even  after  ver- 
n.  1 ;  Bucknal's  case,  F»  Co.  R.  34  b;  diet  by  writ  of  error  or  motion  in  arrest  of 
Coombe  v.  Talbot,  1  Salk,  818 ;  Amory  v.  judgment,  see  post,  forms,  I  ills 
Broderick,  5  B.^  Aid.  712;  see,  however,  (c)  Com.  Dig.  Pleader,  C.  84  ;  ante,  6, 
Holmes  v.  Hodgson,  H  \ioor,  per  AJr.  Jus-  note  (t)  ;  but  in  penal  actions  no  damages 
tice  Burrough.  should  be  claimed  in  the  declaration. 

(a)  I'his  omission  is  ground  for  special  ^ 
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%  CAUSES  OF  DEMURRERS  TO  PLEAS^ 


1 .  That  U  is  not  shown  whether  Defendant  pleads  by  Attorney 

or  in  person,  {h) 


— —  that   the  said  plea  does  not  state  or  show  whether  the  defendant 
comes  or  pleads  by  attorney  or  in  his  own  person. 

2.  Thctt  the  Plea  professes  in  the  commencement  to  answer  the  whole 
Declaration^  but  contains  in  the  body  thereof  jan  answer  as  to  part 
only.  (<) 

— —  that  there  is  not  in  the  introductory  part  of  the  said  plea  any  allega- 
tion or  statement  showing  that  the  same  is  meant  to  be  applied  or  pleaded 
to  any  particular  part  only  of  the  said  declaration,  but  the  same,  in  the 
introductory  tpart  thereof,  purports  and  professes  to  be  a  plea  in  bar  of 
the  whole  action  of  the  plaintiff;  nevertheless  the  said  plea  contains  mat- 
ter, which,  if  true,  constitutes  an  answer  or  defence  to  part  only  of  the 
said  declaration,  to  wit,  the  [firsi\  count  thereof;  and  the  said  plea  does 
not  contain  or  show  any  matter  in  denial  or  in  confession  and  avoidance 
of  the  residue  of  the  caiises  of  action  in  the  declaration  mentioned. 


(A)  j9nf«,  19,  Form  1,  and  20,. n.  {d).  tion,  but  rontainn,  in  the  body,  matter  of 

(t)  1  Saund  28,  n.  3;  8ceph.2d  ed.  245,  defence  to  the  whole  action,  and  which  is 

253;  3d  ed.  402;    Thoniad  v.  Ueatborn,  2  so  pleaded,  the   plainiifT  may,  it  seems, 

B.  AC.  477;  3  D.  &  R.  647,  S.  C. ;  Clark-  demur  to   the   plea  without  signing  judg- 

son  V.  LawsoD,  6  Bing.  266.    This  causo  ment  as  for  want  of  n  plea  as  to  the  pari 

of  demurrer  is  oAen  occasioned  by   neg-  reserved  or  excepted  in  the  introduction  to 

lecting  to  attend  to  the  forms  prescribed  the  plea,  at  least  if  there  be  another  plea 

for  the  comoiencements  of  pleas,  in  refer-  to  that  part  of  the  dcrlaraiion  ;  see  Gray 

•nee  to  the  point  whether  the  same  plea  v.  Pindar,  2  B.  &  P.  427;  1  Saund.  28,  n. 

contains  an   aosveer  to  the  whole  declara-  3,  and  n.  {g)\  5ih  ed. ;    per  Bosanquet^  J., 

tion,   or  comprises   matter   of  defence  to  Clark.son  t.  Lawson,  6  Bing.  595.     Where 

tfartonly.     If  the  plea  begin  "  and  the  de-  the  plea  in  its  introduction  (see  per  Cur. 

fendant,*by  E  F.  his  attorney,  saith,  that,'*  Everacd   v.  Paterson,  6  Taunt.  647,)  and 

^.  or  "and   for  a  further  plea  in  this  be-  body  is  confined  to  part  of  the  declaration^ 

half  the  defendant  saith^that,"  Slc.  it  pro-  so  that  the  plea   is  pro  tanto  correct,  the 

^M«toaoawer  the  whole  declaration,  and  course  is  to  sign  judgment  as  to  the  unan- 

is  bad  in  totOj  if  it  show  matter  applicable  swored  part,  if  there  be  no  other  plea  ap- 

to  less  than  the  whole  of  the  deciaintion  ;  plying   thereto;   and  this  is  an  essential 

MO  Form  1,  ait/e,  19.     The  plea  should  step  to  prevent  what  is  termed  a  discontin^ 

be  **  and  the  defendant,  by  E.  F.^iia  attor-  uance  ;  1  Saund.  23,  n  3;  Everard  r.  Pater- 

ney,  as  to  the  said  first  county  i^c.)  saith,  son,  6  Taunt.  645-7,  per  Cur.;  2  Marsh. 

that,"  &c.or  "and  for  a  further  p\eenis  to  304,  S.  C  ;  see  per  Lord   Denmnn,  C.  J., 

<As  said  first  count   the   defendant   saiih,  Chitty  v.  Dendy,  1  Har.  ^  W.  170.     This 

that,"&c. ;    see  Form  6,  ante,  23.     The  defect  is  cured  by  verdict,  32  H.  8,  c   30. 

objection  w«>u Id  be  waived  by  replying  to  A  discontinuance   arises   if   the    plaintiff 

the  plea.     The  plaintiff  might  reply  to  the  omit  to  reply  to  or  otherwise  notice  one  of 

pica,  as  it  affects  the  matter  in  the  decla-  several  pleas.     But  in  an  inferior   Court 

ration,  which   is   thereby  answered,   and  not  of  record,  double  pleas  to  the  same 

*>Sn  judgment  by  default  as  to  the  remain-  matter  are  not  allowed;  and  if  the  plain- 

der  of  the  declaration,  if  there  be  no  other  tiff  reply  to  one  plea,  and  omit  to  notice 

plea  answering  su<^  residue  of  the  decla-  the  other  pleaded  to   the  same    matter,  a 

ntfon,  or  any  demurrer  thereto.     Whore  verdict  for  him  on  issue  joined  on  the  one 

the  plea  professes  in  the  introductory  part  plea,  will  be  sustainable  ;  Chitty  v.  Dendy^ 

U>  answer  a  portion  only  of  the  declara-  1  Harr.  &  W.  169. 
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3.  That  the  Plea  improperly  concludes  to  the  Ckmntry^nstead  of  con- 
cluding with  a  Verification ;  or  vice  versa  [k). 

that  the  said  plea  ought  to  have  concluded  with  a  rerification  and 


not  to  the  country  [or  '*  that  the  said  plea  ought  to  hare  concluded  to  the 
country  and  not  with  a  verification,"  as  the  case  may  be. 


4.  Demurrer  to  a  Plea  to  a  Ckmnt  on  a  BiU  of  Exchange,  for  du- 
plicity  in  alleging  that  there  was  no  Consideration  for  the  Accept- 
ance or  Indorsement,  and  also  relying  on  Fraud,  fyc.  ([) 

that  the  said  plea  to  the  said  first  count  is  double  and  multifarious, 

and  contains  two  distinct  answers  or  grounds  of  defence,  either  of  which 
would,  if  the  same  were  true,  and  could  not  be  answered  or  avoided, 
constitute  a  bar  to  the  said  action  as  regards  the  said  first  count,  in  this, 
to  wit,  that  it  is  not  only  alleged  in  the  said  plea  that  the  defendant  ac- 
cepted the  said  bill  for  the  accommodation  of  the  said  £.  F.,  and  without 
value  or  consideration,  and  that  there  was  no  consideration  or  value  for 
the  indorsement  thereof  by  the  said  E.  F.  to  the  plaintiff;  such  facts,  if 
true,  being  a  defence  and  answer  to  the  first  count;  but  it  is  also  averred 
in  the  said  plea  to  that  count,  that  the  said  E.  F.  procured  the  said  ac- 
ceptance by  fraud  and  covin,  and  that  the  plaintiff  took  the  said  bill  with 
notice  thereof,  and  without  consideration ;  which  latter  circumstances,  if 
true,  would  also  afibrd  a  defence  as  regards  the  said  bill,  (m) 


5.  That  the  plea  is  hypothetical  or  in  the  aUemative,  and  does  not 

confess  or  traverse,  (n) 

that  the  said  plea  is  hypothetical  and  insufficient  in  this,  to  M^t,  that 

it  is  therein  alleged  that  *'  if  the  said  £.  F.  escaped  from  the  custody  of 
the  tsaid  defendant,  he  so  escaped  without  the  defendant's  knowledge,  and 
returned,"  &^c,  (o) — [or  as  another  instance]  in  this,  to  wit,  that  it  is  there- 
in alleged  that  the  scdd  supposed  causes  of  action'in  the  declaration  men- 
tioned "  if  any  such  there  were,"  did  not  accrue  within  six  years,  &rC. 
and  that  the  said  plea  should  have  confessed  that  the  causes  of  action 
once  existed : — [or,  as  another  instance] — ^that  the  said  plea  is  hypothetical 

{k)  A  defect  in  this  respect  is  not  ob-  this  defect  in  a  plea ;  for  if  the   plaintiff 

jectiolftable  unless  the  plaintiff  demur  spe-  plead,  he  must  answer  each  distinct  line  of 

cially  ;  2  Saund.  190,  n.  5 ;  4  &  5  Anne,  c.  defence  or  material   matter  relied   upon  by 

16,  8.  1 ;  anUj  29,  n.  (a).  the  defendant ;  Bolton  v.  Cannon,  I  Ventr. 

(Z)  See  arUe,  32,  n.  (r)  ;  Steph.   2d  ed.  272;  Steph.  2d  ed.  327 ;  3d  ed.  278. 

293 ;  3d  ed.  252.     The  proper  course  is  to  (to)  See  post,  forms,  "  Bills,"  «*  Pleas." 

.  have  separate  pleas,  which  will  be  allowed  (n)  See  Stephen,  2d  ed.  430.  3d  ed.  3t)7, 

"  if  a  distinct  ground  of  answer  or  defence  note  x\y.\   1  Chit.  PI.  5th  ed.272,  572.    It 

is  intended  to  be  established  in  respect  of  is  a  clear  principle  that  a  plea  mutt  either 

each  plea,"  see  new  rules,  po^^  Appendix,  deny  the  matter  alleged,  or  confess  and 

Duplicity   or  doubleness  is   objectionable  avoid  it. 

only  on  special  demurrer;  1  Saund.  337  a.  (<?)  Griffiths  v.  Eyles,  1  B.  dt  P.  413. 
note  3.    It  ia  of\en  material  to  demur  for 
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and  insufficient  in  this,  to  wit,  that  it  is  therein  alleged  that  the  defend- 
ant was  by  the  said  order  of  the  said  Court  for  the  Relief  of  Insolvent 
Debtors,  discharged  from  the  said  premises  and  causes  of  action  *'  if 
ony;*^  (p)  "and  the  said  plea  should  have  confessed  that  the  said  causes 
of  action  once  existed." 


6.  That  the  Plea  is  argumentative,  (j) 
that  the  said  plea  is  argumentative  and  insufficient  in  this,  to  wit, 


that  the  defendant  instead  of  simply  pleading  and  traversing  that  the  said 
goods  and  chattels  were  the  goods  and  chattels  of  the  plaintiff,  hath  de- 
nied the  same  in  a  circuitous  and  argumentative  manner,  by  alleging  that 
"  the  plaintiff  never  had  any  goods  or  chattels."  (r) 


7.  That  the  Matter  is  pleaded  by  way  of  recital  or  rehearsal,  and 

not  positively,  (s) 


that  the  said  indenture  in  the  said  declaration  mentioned,  and  the 

matters  therein  contained,  are  not  pleaded  or  stated  positively,  or  with 
sufficient  precision  or  certainty,  but  by  way  of  rehearsal  or  recital  only, 
in  this,  to  wit,  that  it  is  pleaded  and  averred  that  by  the  s^d  indenture 
it  was  witnessed  {t)  that  the  plaintiff  did  demise,  &c. ;  whereas  it  should 
have  been  alleged  that  by  the  said  indenture  the  plaintiff  did  demise,  6cc. 


'  8.  That  the  Plea  is  repugnant,  (u) 

that  the  said  plea  is  repugnant,  and  contains  matericd  allegations  at 
variance  and  inconsistent  with  each  other,  in  this,  to  wit,  that  although  in 
the  f  first  part  of  the  said  plea  it  is  alleged  and  admitted  that  the  de- 
fendant accepted  the  said  bill  upon  a  good  and  sufficient  consideration, 
and  for  value ;  and  consequently  at  the  tinje  of  such  acceptance  there 
was  a  consideration  for  the  payment  of  the  said  bill  when  due,  although 
the  same  is  alleged  to  have  subsequently  failed  in  part,  nevertheless  in  the 

(p)  In  Goald  17.  Lasbury,  1  C.,M.  &R.  as*'),\a  open  to  demarrer;  Step.  388;  1 

354,  it  was  held  that  a  plea  of  discharge  in  Chit.  PI.  5th  ed.  422.     In   Ring  v.  RoX' 

this  form  is  defective.  brough,  2  C  &.  J.  418,  it  was  held   a  count 

(j)  Co.  Lit.  303  a ;  Com.  Dig.  Pleader,  in  assumpaiH  laying  i'>®  promise  under  a 

£-oj  Stephen,  2d  ed.  4*^,  3d  cd.  384,  n.  whereas  is   not   objectionable  on   general 

xlv.;  Digby  v.  Alexander,  8  Bing.  416;  1  demurrer. 

M.  Sc  8c.  559,  S.  C.     This  objection  can  (t)  This  is  bad  in  a  plea  ;  aliUr  in  a  de- 

^9  taken  only  by  special  demurrer;  Com.,  olaration  ;    Moore    v.    Jones,  Ld.    (Taym. 

I>ig.  Pleader,  E.  3;    Alleyn's  R.  48;    2  1536;  Com.  Dig.  Pleader,  £.  3;  1    Saund. 

Saund.  319,  n.  6.  274,  n.  1 ;  Stephen,  2d  ed.  431 ;  3ded  389. 

(r)  Duct.  PI.  41  ;  Dyer,  43  a ;  Stephen,  («)  Any  pleading  containing   inconsis- 

3d  ed.  3b5.  tent  or  repugnant  allegations  upon  a  mate- 

(s)  Stephen,  2d   ed.  431;  3d  ed.  388;  rial  fact  or  subject  connected  with  the  par- 

Bac.  Abr.  Pleas,  B.  4.     Upon  this  ground  ty's  case,  is  bad  on  demurrer  ;  Com    Dig. 

the  word  whereas  {gtiod  cum)  in  charging  Pleader,  C.  23;  Stephen,  2d  ed.  420;  3d 

the  act  in  trespass,  thas  («  For  that  toAere-  ed.  377;  l  Chit.  PI.  5th  ed.  262,  265. 
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subsequent  part  of  the  said  plea  the  defendant  avers  that  he  has  not  re* 
ceived  any  value  or  c6n8ideration  for  the  payment  of  the  said  bill  (x). 


9.  That  the  Plea  contains  a  negative  pregnant*  (y) 

-^^-  that  the  traverse  in  the  said  plea  of  the  allegation  in  the  said  decla- 
ration that  the  plaintiff  demised  the  said  messuage  to  the  defendant, 
amounts  to  a  negative  pregnant,  and  is  insufficient  in  this,  that  it  is  tfaeie- 

in  pleaded  and  alleged  that  **  on  the  said day  of ,  a.  d. ," 

the  plaintiff  did  not  demise  the  said  messuage  to  the  defendant ;  and  such 
form  of  traverse  imports  that  there  was  some  demise  on  some  day  of  the 
said  messuage  by  the  plaintiff  to  the  defendant. 


10.  That  the  Plea  traverses  more  than  is  alleged  in  the  DedaraOan, 

and  is  too  extensive,  (z) 

that  the  said  plea  offers  to  put  in  issue ^nd  to  affirm  a  matter  not 

denied  by  the  plaintiff,  viz.  the  payment  of  interest  to  the  said day 

of ,  A^.  D. ,  on  the  said  bond  in  the  said  declara^on  mentioned ; 

whereas  the  declaration  admits  the  payment  of  the  interest  in  the  said 
plea  mentioned,  and  states  only  the  non-payment  of  the  principal  sum : 
and  the  plaintiff  therefore  cannot  safely  join  issue  on  the  said  plea;  and 
the  said  plea  by  offering  to  put  in  issue  the  payment  of  interest,  which  is 
admitted,  tenders  an  immaterial  issue,  and  the  said  traverse  is  thereby 
too  large.  (2) 

fll.  That  the  Traverse  in  the  Plea  should  have  been  in  the 

disjunctive,  (a) 

that  the  traverse  in  the  said  plea  that  the  said  ship  and  cargo  were 


(z)  This  was  held  to  be  a  good  cause  of  daurghter  gave  him  licence  to  enter.     The 

demurrer   in  Byass  v.   Wylie,l    C,  M.  A  replication  was  considered  to  be  bad  (hot 

R.  686;  1  Gale,  50,  S.  C;  3  Dowl.  P.  C.  aideH  by  verdict,)  it  being  that  defendant 

524,  S.  C.  **  did  not  enter  per  lieentiam  suam" 

{y)  A  negative  pregnant  is  such  a  form  (z)  This  was  the  form  of  demurrer  in 

of  negative   expression   as  implies   or  im-  Bishton  r.  Evans,  1  Gale,  76;  2  C,  M.  & 

poru  an  affirmative;  Steph    2d   ed.  424;  R.  12,  9.  C.     It  was  held  that  if  a  decla- 

3d  ed.  381.     Such  an  allegation  is  necessa-  ration  in  debt  on  bond  conditioned  for  the 

rily   ambiguous.     This   error   is   only  the  payment  of  principal  and  interest,  assigns 

subject   of  a  special    demurrer;  see   id.  I  breach  in  non-payment  of  the  principal  on- 

Saund.   207,  n.  5;  ante,  29,  vote  (a).     If  ly,  a  plea  which  avers  payment  of  princi- 

the  averment  be  that  *'  on  the  1st  day  of  pel  and  iiUerest  is  bad  on  fecial  demurrer. 

January,  A.   d.  1835,  A.  B.  demised  to  C  Parke,  B.  *<  As  the  plea' concludes  to  the 

D.,"  a  traverse  that  **  on  the  said  Ist  day  country,  there  ought  to  be  eithera  negative 

of  January,  1835,  A.  B.  did  not  demise  to  averment,  with  a  positive  allegation  on  the 

C.  D."  is  evidently  pregnant  with  an  ad-  other  side  as  to  that  only,  or  a  negative  to 

mission  that  there  was  some  demise.     The  that  which  was  averred  positively,  and  to 

day  being  immaterial,  should  not  be  traver-  nothing  else.    That  is  the  principle  upon 

Bed  ;  2  Saund  319,  n.  b;  1  ui.^268  a,  note,  which  a  correct  issue  is  penned.'*     A  plea 

A  strong  instance  of  this  error  occurred  in  cannot  traverse   that  wbic^h  has  oot  been 

Myw  V.  Cole,   Cro.  Jac.   87.    There,  in  before  alleged,  or  which  is  not  necessarily 

trespass  for  enterine  the  plaintiff's  house,  itoplied,  1  Saund.  312,  n.  4. 

the  defendant  pleaded  that  the  plaintiff '•  (a)  Where  an  allegation  oomprising  two 
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not  lost  (6)  is  too  extensive,  and  is  insufficient  in  this,  that  the  defendant 
hath  not  thereby  denied  that  neitJier  the  said  ship  nor  the  said  cargo  was 
lost,  as  he  ought  to  have  done,  inasmuch  as  the  loss  of  either  of  them 
would  be  sufficient  to  support  the  said  action  of  the  plaintiff. 


12.  That  a  Plea  to  a  Declaration  in  Trover  amounts  to  the  general 
is8ue  or  general  traverse,  as  it  sets  up  title  and  possession  in  the 
Defendant  without  giving  the  Plaintiff  color,  {c) 

for  that  the  plaintiff  hath  in  and  by  his  said  declaration  declared  as 

assignee  of  the  said  bankrupt,  for  a  conversion  of  goods  therein  stated  to 
have  been  in  the  possession  of  the  said  bankrupt  before  and  at  the  time 
of  his  bankruptcy,  and  to  have  been  converted  by  the  defendant  since  the 
said  bankruptcy  ;  yet  the  defendant,  iniitead  of  simply  traversing  or  de- 
nying that  the  bankrupt  was  possessed  of  the  said  goods  as  of  his  own 
property,  or  had  the  possession  thereof  or  any  property  therein,  or  that 
the  plaintiff  as  assignee  as  aforesaid  was  entitled  to  the  said  goods,  hath 
in  and  by  his  said  plea  specially  pleaded  and  relied  upon  matter  amount- 
ing, in  effect,  to  a  general  traverse  that  the  said  goods  were  in  the  pos- 
session and  were  the  property  of  the  bankrupt  before  his  bankruptcy, 
that  is  to  say,  that  the  bankrupt  before  his  bankruptcy  by  deed  assigned 
the  said  goods  to  the  defendant,  and  that  the  defendant  thereupon  then 
took  and  hath  thence  hitherto  had  possession  of  the  said  goods,  and  the 
said  plea  concludes  with  a  verification,  and  is  a  special  plea  of  property 
and  possession  without  in  any  manner  confessing  even  a  colorable  title 
or  right  in  the  bankrupt  or  the  plaintiff  as  his  assignee. 

.tl3.  That  a  Plea  to  a  Declaration  on  a  BilLof  Exchangers  not  suffix 
denlly  certain ;  it  merely  alleg'ng  that  there  was  no  Consideration 
for  the  Acceptance  of  the  BUL  (d) 

that  the  plea  is  not  sufficiently  certain,  and  is  vague  and  insufficient 


matters,  in  any  pleading,  may  be  supported  4  &S  Ann.  c.  16,  s.  1  ;  1  Saund.  207,  n.5, 

by  proof  in  the  disjunctive,  a  traverse  in  14,  n.  2.     An  immaterial  \ssuo  is  not  cured 

tbe  coDJonclive  is  bad,  if  the  •(feci  of  it  by  ^rdict ;  Tidd,  9th  ed.  921  ;  2  Saund. 

would  bo  to  impose  on  the  party  making):  319  a      See  an  instance  of  this  fault  in  a 

tbe  averment  more  extensive  proof  than  is  replicatioHf  postf  39,  Form  1. 
by  law  essential  to  the  support  of  his  case  ;         (b)  That  such  a  plea  in  an  action  on  a 

Me  2  Saund.  205,  207,  n.  24,  319,  n.  6 ;  1  policy  on  ship  and  cargo  is  bad,  see  Goram 

Saund.  269  a,  note  2;  Steph.  2d  ed.  288,  v.  tweeting,  2  Saund.  205. 
889,3d  ed.  244;  Com.    Dig.   Pleader,  G.         (c)  See  Carr  v.  Burdip,  1   C.  M.  &  R. 

12, 15;  1  Chit.   PI.  5ih  ed'.  647,  648.     As  78^,  787,  per  Parke,  B. ;  Fancourt  v.  Bull, 

an  additional   instance   to  that   mentioned  1  Hodges,  98, 102  ;  post^  "  Pleas  in  trover  ;" 

in  the  text,  it   may  be  noticed  that  a  plea  Steph  3d  ed.  202.     It  seems  that  a  plea  to 

in  bar  to  an  avowry  for  JC20  rent  in  arrear,  a  declaration  on  a  special  contract  is  bad, 

1^  bad  if  it  allege  that  "  the   said   sum  of  as  amounting  to  non-assumpsit ^  if  it  seek 

*^  is  not  in  arrear,*'  instead  of  stating  to   put  a  different  construction   upon  the 

^ftt*<no  part  oT  n  is  in  arrear,"  Cobb  v.  contract  by  stating  extraneous  facts;    see 

»ryan,  3  U.  &  P.  348.     See  further,  po5^  per  Parke,  B.  in  Gwillia  v.  Daniell,  2  C. 

39.     A  defect  of  this  kind   can  only  be  M.  &  E.  67. 

^en  advantage  of  by  a  special  demurrer,        (^  See    forms,    post,    **  Bills    of  Ex. 
Vol.  I.  6  [t39] 
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in  this,  to  wit,  that  it  is  merely  alleged  therein  that  there  was  not  any  con- 
sideration or  valae  for  the  defendant's  acceptance  of  the  said  bill  of  ex- 
change, {following  the  words  qfihepleaj']  and  it  is  not  averred  or  shown  in 
the  said  plea  upon  what  terms  or  for  what  purpose  or  reason  the  defen- 
dant accepted  the  said  bill  or  delivered  the  same  to  the  plaintiff,  w^faether 
for  the  plaintiff's  accommodation,  or  by  way  of  gift,  or  for  any  special 
purpose  or  otherwise ;  and  it  should  have  been  shown  affirmatively  upon 
what  account  or  terms,  or  for  what  purpose  the  said  bill  was  accepted 
[or  *'  indorsed"]  by  the  "defendant,  and  upon  what  ground  the  defendant 
objects  to  the  plaintiff's  right  to  recover  upon  the  said  bill. 


3.  CAUSES  OF  DEMURRER  TO  REPLICATIONS. 


1.  That  the  Traverse  is  too  extensive,  and  should  have  been  in  ike 

disjunctive,  (a) 

that  the  traverse  or  denial  in  the  said  replication  of  the  matter  alleged 

in  the  said  plea,  viz.  that  the  plaintiff's  demand  as  an  attorney  was  for 
charges  at  law  emd  in  equity,  and  that  ;rio  bill  of  his  costs,  charges  and 
disbursements  was  delivered,  &>c.  is  too  large  or  extensive^  and  tends  to 
raise  an  immaterial  issue,  and  is  insufficient  in  this,  to  wit,  that  such  mat- 
ter is  denied  in  the'  conjunctive  (6)  instead  of  being  denied  in  the  disjunc- 
tive, viz.  that  the  charges  were  not  at  law  or  in  equity  ;  and  the  plaintiff 
hath  thereby  attempted  to  compel  the  defendant  to  adduce  more  exten- 
sive proofs  than  by  law  ought  to  be  and  would  be  required  to  support  the 
said  plea,  if  the  same  were  properly  traversed. 


2.  That  a  Replication  ofDe  Itijurid  and  a  New  Assignment  in 

Trespass  amount  to  duplicity,  (c) 

—  that  the  said    replication  to  the  said   second  plea,  and  the  said  new 


tassignment  as  to  the  supposed  trespasses  in  the  introductory  part  of  that 
plea  mentioned,  are  double  and  insufficient  in  this,  to  wit,  that  in  the  said 
replication  the  plaintiff  hath  replied  that  the  defendant  of  his  own  wrong 


change,"  and    notesi.     It  is   necessary  to  demurrer;  27  Eliz.  c.5;  4  &  5  Ann.  e. 

demur  in  this  case,  or   the  objection  will  ]£,  s.  1  ;  ante^  29,  n.  (a.  ;  1  Saund.  337  b, 

be  waived;  Easton   t;.  Pratchett,  1  C.  M.  n.  3;  Choasley  i?.  Barnes,   10  East,  80,  1. 

&,  R.  798.  A  defendant  may,  it  seems,   demur  spe- 

(a)  See  anfr,  38,  note  (a).     This  is  aUo  cially  for   duplicity  in  the  replication,  al- 

a  defect  in  n  plea,  id.  though   he  be  under  rerms  to  plead  issua- 

(6)  A  replication   in  this  form  was  held  biy ;  at  least  this  is  iho  rule  in  the  Exrhe- 

bnd  on  special  demurrer;  Moore  r.  Boul-  quer;  Langford  v.  Waghorn,  7  Price, 670; 

cott,  5  M.  dc  Sc.  122;    1  Bingh.   New  C.  Gisborne   v.  Wyatt,  1  Gale,  35  ;  see  ant; 

323.  S.  C. ;  see  form  of  demurrer,  id.  29,  note  (a).     It  is  oAen  material  to  demur 

(c)  See   an    instance   of  duplicity  in  a  for  this  error,  as  the  defendant,  unless  he 

replication,    Humphreys    v.   Churchman,  demur,  must  answer  sack  portion  of  the 

Rep.   temp.   Hardw.   289;  Stepb.   3d  ed.  objectionable  pleading  of  the  plaintifi*,  ante, 

254.     Duplicity  is  only  ground  for  special  35,  note  (/). 
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hath  committed  such  trespasses,  and  hath  also  in  the  said  new  assignment 
declared  and  stated  that  he  brings  his  action  not  only  for  the  trespasses 
in  the  introductory  part  of  the  second  plea  mentioned,  but  also  for  that 
the  defendant  seized  the  said  goods  as  a  distress  for  the  said  further  or 
other  sum  of  money  in  the  new  assignment  mentioned,  (d) 


3.  That  the  Replication  is  double  and  muUifariouSy  and  pttta  too  many 
distinct  allegations  and  matters  in  Issue :  it  being  de  Injuria  to 
a  Plea  in  Trespass  of  a  right  of  Way  exercised  for  twenty 
years,  (e) 

that  although  the  defendant  hath  in  and   by  his  said  second  plea 

justified   the  committing  the  said  several  supposed  trespasses  in  the  said 
declaration  mentioned,  under  and  by  virtue  of  the  liberty,  easement  and 
privilege  of  passing  and  repassing  across  the  said  closes  in  which  ^c.  in 
manner  and  for  the  purposes  in  the  said  second  plea  alleged,  and  such 
liberty,  easement  and  privilege  are  claimed  to  exist  as  of  right,   and  the 
matters  in  the  said  second  plea  stated  are  pleaded  not  merely  as  an  ex- 
cuse but  as  a  justification  of  the  trespasses  in  the  declaration  mentioned, 
yet  the  plaintiff,  instead  of  directly  and  simply  traversing  one  of  the  mat- 
ters stated  in  such  second  plea,  or  confessing  and  avoiding  such  matters, 
hath  in  and   by  his  said  repUcation  to  the  said  second  plea,  replied  that 
the  defendant  of  his  own  wrong  and  without  the  cause   by  the  defendant 
in  hid  said  second  plea  aUeged,  committed  the  said  trespasses;  and  also 
for  that  the  plaintiff  hath  in  and  by  his  said  replication  to  the  said  second 
pl^a,  attempted  to  put  in  issue  several  distinct  and  material  matters,  that 
is  to  say,  the  user  and  exercise  of  the  said  liberty,  easement  and  privilege 
in  the  said  second  plea  mentioned,  for  tweiity  years,  and  the  right  to  use 
and  exercise  the  same  during  that  period,  the  occupation  by  the  ssdd  R. 
S.  of  the  closes  in  the  said  second  plea  alleged  to  have  been  occupied  by 
him,  and  his  right  to  use  and  exercise  the  same  liberty,  easement  and 
privilege,  and  also  the  question  whether  the  said  supposed  trespasses  were 
committed  in  the  exercise  of  the  said  right  or  claim  and  for  the  purposes 
mentioned  in  the  said  second  plea  ;  and  also  for  that  the  plaintiff  hath  in 
ftnd  by  his  said  replication  to  the  said  second  plea  attempted  to  put  in 
issue  several  distinct,  material  and  traversable  matters,  all  of  which  can- 
not properly  be  put  iii  issue  in  and  by  such  replication,  and  the  said  repli- 
cation is  double  and  argumentative,  and  no  certain  or  sufficient  issue  can 
be  taken  thereon,  and  is  in  other  respects  insufficient,  6cc. 


(<0  Id  Gisborne  v.  Wyatt,  1  Gale,  35  ;  3  was  also  for  a  further  som,  are  double  and 

Dowl.  p.  C.  505.  S  C   it  was  held,  that  in  bad  on.  demurrer. 

traspass  a  replication  de  ivjuriA  to  a  plea        (c)  See    vost,    plea   "  i>«   InjuriA**    in 

jntufjrin^  under  a  distress  for  a  certain  sum,  "  Trespass,    and  notes. 


*nd  a  new    assignment  that  the  distress 


t4l  OP  DEMURRER. 


14.  CAUSES  OF  DEMLRRER  TO  REJOINDERS. 


I .  J%at  there  is  a  departure ;  the  Rejoinder  departing  from  the 

PUa.  (a) 

that  the  said  rejoinder  is  founded  upon  and  contains  matter,  whieb 
is  a  departure  from  the  matter  or  ground  of  defence  relied  upon  and  com- 
promised in  the  said  plea  of  the  defendant,  and  doea  not  fortify  or  support 
the  same,  in  this,  to  wit,  that  in  the  said  plea  the  defendant  hath  alleged 
and  pleaded  performance  of  the  said  condition  of  the  said  writing  ohliga- 
torj  in  the  said  declaration,  and  yet  in  the  said  rejoinder,  in  answer  to 
the  said  replication  of  the  plaintiff,  showing  and  assigning  a  breach  of  the 
said  condition,  the  defendant  hath  rejoined,  admitting  that  he  did  coin- 
mit  such  breach  of  the  said  condition,  and  showing  matter  supposed  to  be 
and  pleaded  as  a  justification  of  the  non-performance  of  the  said  condi- 
tion. (6) 


(a)  See  as  to  this  fault  in  plending,  2  der,  thAi  the  memorial  contains  faise  state- 
Saund  84  a,  note  1  ;  1  Chit.  PI.  5th  ed.  681,  mentSf  especiiilly  in  this,  to  wit,  that  the 
6th  ed.  644  ;  Steph.  3d  ed.  410  to  418,  4th  consideration  was  paid  in  notes,  whereas 
ed.  439,  and  instances  there  put.  It  may  it  was  not  so  paid,  or  otherwise,  moda,  ff< 
occur  in  a  replication  or  rejoinder.  The  and  so  there  never  was  any  such  naereorial 
objection  is,  that  pleadings  would  be  inter-  as  by  statute  required,  inroWedf  &.c.  accord- 
minable,  and  in\olved  in  the  most  prolix  ing  to  the  slatoie,  concluding  to  the  conn- 
cod  complicated  confusion,  if  a  party  were  try.  Special  demurrer,  Is  I,  that  the  re- 
at  liberty  to  abandon  substantially  the  joinder  improperly  concludes  to  the  couih 
ground  of  action,  or  defence,  be  originally  try;  2nd,  that  the  matter  thereof  is  a  dt' 
took.  But  the  rule  on  the  subject  of  de-  parture.  The  Court  held  the  rejoiiMier 
parture  does  not  prohibit  the  pleading  mat-  good  ;  Hlckes  v.  Cracknell,  3  M.  &■  W.  72. 
ter  which  ID  subsstancc  fortifies  and  sup-  The  plea  of  no  atcarii  or  no  menuirto/,  pur- 
ports and  amplifies  or  explains,  without  suant,  &c.  means  no  4?a/uf  award  accordi&c 
forsaking  the  principle  oC  the  defence,  <&c.  to  the  submission,  and  no  legal  memorial 
before  relied  upon ;  see  id.  ;  Com.  Dig.  according  to  the  statute.  These  cases 
Plead.  F.  11  ;  Winstone  r.  Linn,  I  \i  &,  overrule  much  of  the  doctrine  adcfuced  by 
C.  466,  per  Bayley,  J. ;  Calvert  r.  Gordon,  the  judges;  Praid  v.  Duchess  nf  Cumber- 
7  B.  &  C.  309;  Prince  v.  Brunatte,  1  Bing.  land,  4  T.  R.  585;  2  H.  I  la.  280,  S.  C, 
New  C.  435  ;5M.  &.iic.  342,  S.  C. ;  1  Ch.  cited  post,  445,  note  (t) ;  but  it  seems  that 
PI.  6th  ed.  648.  Gond  to  perform  an  award,  case  may  be  supported  on  tbe  ground,  that 
Plea,  no  atcurd.  Replication  an  award,  the  plea  attacked  the  memorial,  whereas 
setting  it  out  partly  ;  a  rejoinder  setting  the  rejoinder  impeached  the  deed.  A  de- 
out  the  whole  award,  and  showing  it  was  parture  can  only  be  objected  to  by  demur- 
bad,  held  no  departure;  Fisher  v.  Pimbley,  rer,  but  it  seems  a  general  demurrer  will 
11  £ast,  188;  Dudlow  v.  Watchhorn,  16  suffice,  2  Saund.  84  d  ;  1  Chit.  PI.  6lh  ed. 
id.  39.  In  debt  on  an  annuity  bond,  set-  648;  sed  vide  I  Saund.  117:  Com.  Dig. 
ting  out  condition,  defendant  pleaded  that  Pleader,  F  10;  6  N.  &  M.  607,  n.  (b). 
the  annuity  was  granted  on  a  pecuniary  (b)  That  the  rejoinder  is  demurrable  in 
consideration,  and  that  "  no  memoriar*  of  such  case,  see  2  Saund.  83  c  ;  Co.  Litt. 
the  bond  containing  the  names,  ^.c.*;  or  304  a;  Com.  Dig.  Pleader,  F.  6.  Pleantf 
pecuniary  consideration,  &c.  was  inroUed  awards  (to  debt  on  arbitration  bond) ;  re- 
according  to  tbe  statute.  Replication  that  plication,  setting  out  award  and  breach; 
•a  memorial  was  inrolled  (setting  it  out)  rejoinder,  performance  of  award,  bad,  2 
and  did  contain  names  and  consideration,  Saund.  188. 
dLC. :  Verification,  ^er  recordum:  Rejoin- 


(  t42  ) 


tDECLARATIONS  IN  ASSUMPSIT. 


[See  in  general  Bac.  Ab.  Assumpsit ;  1  Chit.  PI.  5th  ed.  Ill,  6th  ed.  98; 
Lawes  on  Pleading ;  Steph.  3d  ed.  18,  40,  4th  ed.  19.  Assumpsit  is  now, 
in  process  and  pleading,  called  *'  an  action  on  promises.*'  It  is  the  com- 
mon remedy  on  contracts  express  or  implied,  not  under  seal :  but  debt  is 
in  general  a  concurrent  (and  often  a  better)  remedy,  where  the  action  is 
for  the  recovery  of  a  pecuniary  demand  ;  post,  414,  note  (a).] 


1.  The  Common  Indebitatus  Counts,  (a) 
Commencement,  ante,  1  to  8.]     For  that  whereas  (&)  the  defendant,  on  the 

^■^■^■■^^— ^  ■      ■■  ■     ■  ■■      ■     ,- I  ■       ^     I  ■■       ■■     .■,.  II  ■  ■   I  I  .         ■         ■  ■  ■■■■■■  M  — 

(a)  By   Rule  of  the  Courts,  T.   I  W.  4,  the  amount  thereof  shall  be  deducted  from 

Beg.  10,  1831,  which  gives  the  form  of  the  the  amount  of  the  attorney's  bill.*'     The 

common  counts,  (*2  B.  &  Ad.  783;  7  Bing.  New  Rules  on  Pleading,  H.  T.  1834,  con* 

774  ;   1  C.  &  J.  774  ;   Tidd,  N.  P.  212,)  it  tain  the  following  provisions  affecting  the 

18    piovided,  that  ''Whereas  declarations  common  indtbitatvs  count  in  aifsumpsit  or 

in  actions  upon  bills  of  exchange,  prpmis-  debt: — *'  Counts  for  not  giving  or  delivering 

8ory  notes,  and  the  counts  usually  railed  or  accepting  a  bill  of  exchange  in  payment, 

the  common  counts    occasion  unnecessary  according  to  the  contract  ol  sale,  fur  goods 

expense  to  parties  by  reatton  of  their  length,  sold  and  delivered,  and  for  the  price  of  the 

and  the  same  may  be  drawn  in   a  concise  same  goods,  to  be  paid  in  money,   are  not 

ibrm  :  Now  for  the  prevention  of  such  ex-  to  be  allowed."     **  So  counts  for  not  ac- 

pense,  it  is  ordered,  that  if  any  declaration  cepting  and  paying  (or  goods  sold,  and  for 

in  assumpsit  hereafler  filed  or  delivered,  the  price  of  the  same  goods,  as  goods  bar- 

and  to  which  the  plaintiff  shall  not  be  en-  gained  and  sold,  are  not  to  be  allowed." 

titled  to  a  plea  as  of  this  term,  being  for  *<  But  counts  upon  a   bill  of  exchange   or 

any   of   the   demands   mentioned    in    the  promissory  note,  and  for  the  consideration 

schedule  of  forms  and  directions  annexed  of  the  bill  or  note  in  goods,  money,  or  oth- 

to  this  order,  or  demands  of  a  like  nature  erwise,  are  to  be  considered  as  founded  on 

shall   exceed    in   length    such  of  the  said  distinct  subject-matters  of  complaint,  for 

forms  set  forth  or  directed  in  the  said  sched-  the  debt  and  the  security  are  different  con- 

nle  as  may  be  applicable  to  the  case ;  or  if  tracts;  and  such  counts  are  to  be  allowed. 

any  declaration   in  debt  to  be  so  filed  or  Two  counts  upon  the  same  policy  of  insu- 

deiivered  for  similar  causes  of  action,  and  ranee  are  not  to  be  allowed.     But  a  count 

for  which    the   action  of  assumpsit  would  upon   a  policy  of  insurance,  and  a  count 

lie,  shall  exceed  such  length,  no  costs  of  for  money   had  and  received,  to  recover 

the  excess  shall  be  allowed  to  the  plaintiff  back  the  premium  upon  a  contract  implied 

if  he  succeeds  in  the  cause;  and  such  costs  by   law,  are  to  be  allowed.     Two  counts 

of  the  excess  as  have  been  incurred  by  the  on  the  same  charter  party  are  not  to  be  at- 

defendant  shall  be  taxed,  and  allowed  to  lowed.      But  a  count   for  freight   upon    a 

the   defendant,  and  be  deducted  from  the  charter-party,  and  for  freight  pro  rat&itin- 

costs  allowed  to  the  plaintiff:  and  it  is  fur-  eris  upon  a  contract  implied   by  law,  are 

tber  ordered,  that  on  the  taxation  of  costs  to  be  allowed.     Counts  upon  a  demise,  and 

as  between  attorney  and  client,  no  costs  for  use  and  occupation  of^the  same  land  for 

shall  be  allowed  to  the  attorney  in  respect  the  same    term,   are  not  to  be  allowed." 

of  sach  excess  of  length  ;  and  in  case  any  "  Where  several  debts  alleged  in  indebita- 

costs  shall  be  payable    by  the    plaintiff  to  tus  assumpsit  to  be  due  in  respect  of  seve- 

tbe  defendant  on  account  of  such  excess,  ral   matters,  ex.  gr.  for  wages,  work  and 


t43  DECLARATIONS  IN  ASSUMPSIT: 

day  of ,  A.  D. ,  (f )  was  indebted  to  the  plaintiff  in  d {df 


tfor  [here  state  any  debt  that  may  be  due,  besides  the  claim  for  goods,  4*^ 
as  for  use  and  occupaiion,  i^c,  as  the  case  may  be;  and  proceed,  using  onhf 
such  of  the  following  counts  as  strictly  apply  to  the  case,  adding  the  ctccouat 
stated;  sec  ante,  42,  note  (a)  :  **  and  in  £ for"] 

good 24  **  [and  cattle  and  chattels"]  (e)  then  (f)  sold  and  delivered  [or 
"bargained  and  sold,"  as  the  case  may  be,]  by  the  plaintiff  to  the  deieo' 
dant  at  his  request  ; 

and  in  £ (g)  for   work  (A)  then  done  and   materials  for  the  same 

provided  by  the  plaintiff  for  the  defendant  at  his  request; 

and  in  £ for  money  then  lent  (i)  by  the  plaintiff  to  the  defendant 

at  his  request ; 


labor  as  a   hired  servant,  work  and   labor  Scott,  547;  6  Dowl.  203,  S.  C.  ;  see  ^riOc, 

generally,  goods  sold  and  delivered,  goods  20,  and  note  (»).     No  venue  is  to  be  staled 

bargainod   nnd    sold,   money   lent,  money  in  the   body  of  the    declaration;  ante,  2, 
paid,  money  had  and  received,  and  the  like,     note  {d). 

the  statement  of  each  debt  is  to  be  consid-         (d)  Any  sum  sufficient  to  cover  tbe  real 

ered  us  nmounting  to  a  several  count,  with-  demand.     It  is  not  unusual,  and  sometimes 

in  ihc  mi^aning  of  the  rule  whifh  forbids  it  is  advisable,  to  state  the  precise  amooot 

the  use  of  several  counts,  though  one  pro-  claimed,  or  to  admit  payments  on  account, 

mise  to  pny  only  is  alleged  in  c^insideration  fee  next  farm 

of  all  the  debts:  provided  that  a  count  for         (s)  See  as  to  this  count,  po«/,  158.    5cr»- 

rooney  due  on  iin  account  stated  mny  be  ral  sales    may  ho   proved    on    ihis  cotint ; 

joined   with   any  other  count  for  a  money  Ferguson   v.  Mitchell,  2  C.  M.A  R.  691. 

demand,  though  it  may  not  be  intended  to  Distinction  when  to  declare  for  goods  sold, 

establish  a  distinct  subject  matter  of  com-  or  work  and   materials;  Pinner  r.  Arnold, 

flaint  in  respect  of  earh  of  such  counts.*'  2  C.  M.  &  R.  613;  1  Tyr.  &.  G.  1 ;  ISale, 

ndependently  of  the  above  provision,  the  271^  S.C 
form  called  the  common  counts,  though  it         (jT)  The  word  "then**  is  in  the  form  of 

contain  but  one  allegation  that  the  defen-  the  oommon  counts  given  by  the  Rule  T. 

dant  "  wus   indebted,"  and   but   one  pro-  1  W.  4.     In   Lane  v.  Thelwell,  1  Tyr   A 

mise,  is  considered  as  constituting  fcrrraZ  G.  352;  1  M.    &   W    140;  4  Dowl.  509, 

counts^  that  is  a  separate  count  as  to  each  S.  C,  tbe  Court  decided,  that  the  omission 

debt   or   sum  stated  to  be  due,  and    must  to  state  time  (by  the  word '*  then.**)  in  this 

be    so   treated    in    pleading;    Joiirdain  v.  part  of  the  count  for  goods  sold,  was  not  a 

Johnson,  2  C.  M.  &  R.  564  ;  5  Tyr  524  ;  defect  even  on  special  demurrer ;  see  infra, 

4  Dowl.   534;  1  Gale,  312;    Ferguson  v.  note  (o). 

Mitchell,  4  Dowl.  513;  1  Tyr.  &,  G.  179;         (g)  It  appears  to  be  necessary  to  state 

2  C   JVl.  <&  K.  687,  S.  C.     If  one  of  these  in  each   count,  a  sum  as  to  the  amount  of 

counts  be  bad,  a  demurrer  for  an  objection,  the  debt  claimed  therein,  and  that  it  would 

applicable  only  to  that  count,  must  be  con-  not  be  enough  to  say  "  liiOL  for  goods*'  «S:c., 

fined    to   such    count ;  t<^.  ;    Ringr.   Uox-  "  and  for  work"  &c.     Tbo  latter  form  was 

burgh,  2  C.  &  J.  41S;  2  Tyr.  468.     As  to  lately  held  bad  on  special  demurrer  bj  one 

the  common  counts,  and  the  law  upon  the  of  tne  masters  (af>er  hearing  counsel)  to 

subject-matter  thereof,  &c.,  see  Chit.  jun.  whom   the  point,  with  other  matters  in  a 

Contr  2d    ed.  348   to  350,  464  to  512;  1  cause,  was  referred  by  Rule  of  Court.  Tbe 

Chit.  P1.5tlt  ed.  383  to  392,  6th  ed.  348  to  objection    would    be    cured    by    verdict; 

366;  Stone  r.  Rogers,  2  M.  &  W.  448.  Rooke   v.    Koo'^e,   Cro.   Jac.   245;    see  2 

(Jb)  Or  "  And  whereas  also,"  if  there  be  Saund.  121,  note  2. 
a  preceding  special  count.  (h)  See  in  genera],  post,  192;  Lncas  v. 

(c)  This  may  be  any  day  before  that  on  Godwin,  3  Bing.  N.  C.  737;  cannot  recover 

which  the  declaration  is  dated ;   Bee  ante,  for  materials  on  a  count  for  work  only; 

2,  note  (c).     It  is  usual  and   more  formal,  Heath  v  Freeland,  I  M.  <&  W.  543. 
though    not   essential,  to  lay  a  day  before         (i)  Chit.  jun.    Contr.   464    to  466.     If 

the  issuing  of  the  writ.     The   declaration  there  be  a  covenant  to  repay  the  money, 

does  not  show  when  the   writ  was  issued,  as  in   the  case  of  a  mortgage,  the  action 

but  the  issue  does      The  judgment  cannot  must  be  on  the  deed;  if  no  covenant,  the 

be  arrested  although  the  day  be  laid  in  the  above   form   suffices;  King  v.  King,  3  P. 

above   form   af\er  the  issuing  of  the  writ;  Wms.  361. 
Arnold   f.   Arnold,   3  Bing.  N.  C.  81  ;  3 


COMMON  COUNTS.  US  a 

fand  in  £ for  monej  then  paid  (k)  by  the  plaintifFfor  the  use  of  the 

defendant  at  his  request ; 

and   in  £ for  money  then  received  (/)  by  tlie  defendant  for  the 

use  (m)  of  the  plaintiff; 

and  in  £ for  interest  (w)  upon  and  for  the  forbearance  by  the  plain- 

tiflT  to  the  defendant  at  his  request,  of  moneys  due  and  owing  from  the 
defendant  to  the  plaintiff; 

and  in  £ for  money  found  to   be  due  from  the  defendant  to  the 

plaintiff  on  an  account  then  (o)  stated  (p)  between  them,  (q) 

And  (r)  the  defendant  aAerwards,  on  the  day  and  year  aforesaid  (s) 
[or  **  laet  aforesaid,"  if  (mother  day  has  been  mentioned  in  a  preceding  spe- 
cial count j"]  in  consideration  of  the  premises  respectively  promised  the 
plaintiff  (^)  to  pay  to  him  the  said   several  moneys -[or  "the  said  several 

moneys   in  the  last counts   mentioned,"  if  there  be  a  prior  special 

county  and  such  count  contain  a  promise  to  pay  tlie  money  therein  mention- 
ed, {u)]  on  request;  (x)  fYet  the  defendant  hath  [or  " the  defendants 
^ « ~ 

(L)  Chit.  jun.  Contr.  466  to  474;  Spen-  supra,  n.  (a);  jiad  in  general  it  should  be 

cer  F.  Parry,  I  Hjir  «&  W.  179.  introdurpd. 

(0  Chit.  jun.  Conir.  474  to  503.  {q)  The  count  need   not  run  "  by^and'* 

(m)  "  For  and  on  account"  not  sufficient  between  them  ;  Debenham  v.  Chambers,  3 

in    an    affidavit   to  hold   to  bail;  Kelly  u.  M.&W.  128;    6  Dowl.   P.  C.  101,  S  C; 

Curzon,  4  Ad.  &  E.  622  ;   nor  semble  in  a  see  Hooper  v.  Vestns,  5  Dowl.  P.  C.  710; 

declaration.  and  qu.  that  case. 

(m)  1  hit.  jun.  Contr.  503  to  507;  3  &  4  (r)  The  form  given  by  the  judges  runs 

W.  4,  c.  42,  8.  28.     When  interest  is  claim-  "  And  whereas,''  &c.     It  is  not  to  be  sup- 

ed  as   a  debt  due   by  contract,  this  count  posed  that  sucii  form  is  demurrable,  (see 

should  be  inserted;  when  claimed  nsdam-  Jones  v.  Owen,  infra,)  although   the  word 

ages,  the  count  is  unnecessary;  id  ;  see  icAerea^  has  usually  been  considt^rod  a  word 

Asbby  V.  Ashby,  3  M.  dD  P.  186;  Farr  r.  of  recital,  and  not  sufiiriently  positive.    In 

Ward,  6  Dowl.  P.  C.  163.     This  count  is  Ring  v.  Roxburgh,  2  C.  &  J.  418;  2Tyr. 

•not  with  the  other  counts  in  Rule  T.  1  W.  468,  S.  C. ;  it  was  held  that  the  whereas, 

4.  in  laying   the    promise,  is  n6t  a  ground  of 

(o)  The  omis.<«ion  to  state  when  the  ac-  general  demurrer;  see  ante,  36,  note  {s). 

count  was  Btntcd,  by  leaving  out  the  word  {s)  See  ^w^ra,  note  (c). 

*'  then'*  in  the  account  stated,  has  been,  by  {t)  It  would  bo  sufticient  to  state  *'  pro- 

Parkc  R.,  considered   a  demurrable  objec*  mised  to  pay  the  said  moneys  to  the  plain- 

tion  ;  Furgus<m  v.  Mitchell,  2  C.  M   &  R.  tiff,**  according  to  the  form   given  by   the 

687;  Spyer   r.  Thelwell,  id.  692.     But  in  judees  ;  Jones  v.  Owen,  5  Ad.  6l  £.  222; 

neiiiinr  of  those  easos  was  it  n  cessary  to  6  ^  &   M.  620;    see  9  Bing.  604;  Chit, 

decide  this"  point,  as  in  each  the  demurrer  jun.  Contr.  64. 

Was  too  large  and  not  confined  to  the  par-  (u)  See  ante,  31,  note  (/).     Great  care 

ticulnr  count.    In  Lano  r.  Thelwell,  9u^ra,  should  be  observed  in  extending  the  alle- 

note  (/),  Lord  Abinger,  C.  '  .  and   Parke,  gation  of  the  promise  to  all  the  common 

B.  appeared  lo  consider  the  objection  might  counts.     The  judgment   may  be  arrested 

bold  as  to  the  account  stated,  (though  not  if  as   to  one  or  more  counts,  there  be  no 

good  as  to  the  other  common  counts,)  on  allegation   that   defendant   promised  pay- 

tbe  ground  that  an  account  stated  is  a  sin-  ment ;  as  ifthere  be  more  than  two  counts 

gte  insulated    trahsaction,   and    the  debt  and  the  promise  bo  to  pay  the '' fM;o*'  last 

thereon   roust  arise   at  one  specific  time,  mentioned  sums ;  see   Hayter  v.  Moat,  2 

fiumre  however,  whether  several  debts  on  M.  d:.  W.  56;  5  Dowl.   P.  C.  2U8,  S.  C. 

distinct  accounts  stated   at  different  times  The   defect   may  be   cured    by   any    pica 

on  separate    transactions,    might   not    be  which  admits  a  promise,  but  it  holds  good 

claimed  and   recovered   on    the   common  aAer  verdict  on   uon  assumpsit.     Where 

count  on  the  account  stated.  there  is  a  special  count,  or  a  count  on  a  bill, 

ip)  Chit.  jun.  Contract,  507  to  512;  see  of  exchange,  &c.,  and  such  count  state  a 

Brcckton   v.  Smith,   1  Ad.   &,   Ellis,  488.  promise,  it  is  proper  that  the  promise  and 

The  account  stated  may  always  be  insert-  breach  stated  in  the  common  counts,  nhould 

od  with   any  other  count  for   money   de-  he  confined  to  the  <<  second  and  subsequent 

manded  in  respect  of  the  same  transaction  ;  counts,"  or  {as  above)  to  the  <*  last  {thre%) 
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have"]  disregarded  his  [ar  "their"]  promises  [or  "  last-mentioned  prom" 
ises,"  if  there  be  a  special  count  stating  a  promise,]  and  hath  not  [or  "  have 
not,  nor  hath  either  of  them*'  (y)]  paid  any  [see  next  Form]  of  the  Baid 
moneys  [or  ^^last-mentioned  moneys,"  if  there  be  a  special  count ,  or  count 
on  a   bill,  ^c,  containing   in  itself  a  breach,  see  ante,  31,  note  (m),]  or  any 

part  thereof:  To  the  damage  of  the  plaintiff  of  £ [enough   to  cover 

the  full  demand ;  see  ante,  6,  note  (t),]  and  therefore  he  brings  his  suit,  &c. 

2.  Farm  of  the  Common  Counts  admitting  part  Payment,  {z) 

For  that  whereas  the   defendant  on  [^c]  was  indebted   to  the  plaintiff 

in  £ [state  the  amount  originally  due,  or  a  larger  sum,]  for  [here  state 

the  debt  that  may  be  due,  besides  the  claim  for  goods,  ^c,  as  for  use  and  oe- 
'cupation,  Sf'c.  as  the  case  may  be;  and  proceed,  using  only  such  ofthefoUmth 
ing  counts  as  strictly  apply  to  the  case,  adding  the  account  stated ;  see  ante, 
42,  note  (a) :  "  and  in  £ for"] 

goods  ["  and  cattle  and  chattels"]  then  sold  and  delivered  [or  "  bar- 
gained and  sold,"  as  the  case  may  be,]  by  the  plaintiff  to  the  defendant  at 
his  request ; 

and  in  £ for  work  then  done  and  materials  for  the  same  provided 

by  the  plaintiff  for  the  defendant  at  his  request ; 

and  in  £ for   money  then  lent  by  the  plaintiff  to  the  defendant  at 

his  request ; 


counts/'  according  to  the   number  of  the  The  latter   course   has   become    usual   in 

common  counts.     Where  the  special  count  practice.     A  question   may  however  arise 

does   not  charge   a  promise,  and  the   com-  as  to  the   form   of  this  admission.      The 

mon  count  states  that   defendant  promised  common    form,    where   there   are   several 

to  pay  the  <Hast-mentioned  sum,"  the  pro-  counts,  is,  **  And  although    the  defendant 

mise  applies  only  to  the  sum  stated  in  the  hath  paid  part  of  the  said  several  sufiis,to 

common  count,  and  the  first  count  will  be  wit,  divers  moneys  to  the  amount  of  i^-- — 

bad   for   want  of  a   promise ;  'Harding  v.  parcel  thereof.     Yet  he  hath  not    paid  tba 

Hebel,  4    Tyr.  R.   314.     As  to   the  state-  residue  of  the  said  several    moneys  in  the 

ment  of  promise  in   the  case  of  a  bill,  see  said  several  counts  mentioned,  or  any  part 

post^  75,  76,  Form  1,  and  addenda  thereto,  thereof."     But   this  form  is   perhaps  open 

(x)  This  IS  the  promise  implied  by  law  :  to  the  objection  that  it  is  jett  uncertain  how 

no   requitst   need    be   stated  ;    Chit.    jun.  much  the  plaintiff*  claims  on  each   count, 

Contr.  2d  ed.  567  ;  see  Jackson  v.  Yabsley,  or  rather  on  any  particular  count :  and,  in 

5  K.  &   Ad.  848;  Radford  r.  Smith,  2  M.  a  recent  case,  a  judge  at  chambers  refused 

6  W.  255.  to  set  aside  as  frivolous  a  special  demiurer 
(y)  **  And    have  not  paid,"  would  suf-  founded  on  this  objection.     Where  there 

fice,  as  a  payment  by  one  would  he  a  pay-  has  been  a  payment  on  a  particular  de- 
ment by  nil  ;  see  Wilkinson  r.  Thorley,4  mand  there  can  be  no  difficulty,  and  even 
M.  &  Sel.  33.  where  the  payment  has  been  general  on 
(z)  We  shall  hereaAer  have  occasion  to  distinct  accounts,  (so  that  the  creditor  bas 
explain  {post,  363,  note  (A),)  that  it  is  ex-  the  right  of  appropriation,)  the  payment 
pedient,  in  cases  where  a  payment  has  may  in  general  be  safely  ascribed  to  a  par- 
oeen  made  by  the  defendant  on  account,  ticular  count.  If* there  beany  difficulty  in 
which  is  admitted,  either  to  state  in  each  appropriating,  in  the  declaration,  the  pay- 
count  the  precise  balance  due,  as  the  sum  ments  to  particular  counts,  it  will  be  better 
in  which  the  defendant  "  was  indebted,"  either  not  to  mention  the  payments  there- 
or  to  state  the  full  amount  of  the  original  in,  and  to  claim  the  full  amount  of  the  orig- 
debt  or  more  in  each  count  or  particulars,  inal  debt  in  each  count,  or  elae  to  aBopI 
and  then  give  credit,  in  the  declaration,  or  the  usual  and  general  form  of  giving  credit 
particulars,  (post,  363,  note  (A).  Rule,  in  the  declaration,  or  particulaia. 
Trin.   Term,  1   Vict.)  for  the  sum   paid. 
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^  ^^^    n^Ci^ney  then   paid  by  the  plaintiff  fer  the  use  of  the 

•  %     ri  ""^  for  money  then  received  by  the   defendant  for  the  use  of 


^ 

» 


o 


^or  iaterest  upon  and  for  the  forbearance  by  the  plaintiff 
'^         ^.    ^^  "^t  bis   request>  of  moneys  due  and  owing  from  the  de- 

X^  noney  found   to  be  due   from  the   defendant  to  the 

then  stated  between  them.     \It  is  usual  in  the  axr 

'nountofthe  balance  only.'] 

^"•^     "^^       ^.  wards,  on  the   day  and  year  aforesaid,  in  con- 

^    ^         *V       ^  ^pectively  promised  the  plaintiff  to  pay  to  him 

•^"^       "^       "^  quest.     And  although  the  defendant  did  af- 

V         -^  %        %-        "^  ^encement  of  this  suit,  pay  and   satisfy  to 

^         '^'  3.         •?*  ^  of  money  in  the  said  [IstJ  count   men- 

%  -i^  %        ""^      **-.      ^  amount  of  £ (a)  parcel   thereof; 


^         ^        ^        ^ 
^  ^^        S       -^ 


$  "^              ^      "c-   ^                    *5y  in  the  said  [2nd]  count  mentioned, 
V       %       \  %^^         ■?       *     "^  of  jff (a)  parcel   thereof.     Yet 


r^       ^  mises,  and  hath  not  paid  the  resi- 

\  ^  oneys  in  the  said  several  counts 

\ma^e,  6lc, 


.AAV 


ATIONS  by  and  against  administrators,  (ft) 


1.  I>  adoration  by  an  Administrator  on  Promises  to  the  Intestate. 

Cv^mmencement  as  tmte,  9,  Form  1.]     For  that  whereas  the  defendant  in 
the  fire-time  of  the  said  E.  F.,  to  wit,  on  [^c]  was  indebted  to  the  said 

E.  K*.  in  £ .  for  goods  then  sold  and  delivered  by  the  said  E.  F.  to  the 

d«^^ndant  at  his  request,  [or  as  the  cause  of  action  may  6c,]  and  in  £ 

for  money  found  to  be  due  from  the  defendant  to  the  said  E.  F.  on  an 
account  then  stated  between  them  :•  And  the  defendant  afterwards,  on  the 
day  and  year  aforesaid,  in  consideration  of  the  premises  respectively  pro- 
raised  the  said  E.  F.  to  pay  him  the  said  several  moneys  on  request,  (c) 
Yet  the  defendant  hath  disregarded  his  promises,  and  hath  not  paid  ^y 
of  thejBaid  moneys  or  any  part  thereof,  either  to  the  said  E.  F.  in  hislife- 
^e  or  to  tthe  plaintiff  as  administrator  as  aforesaid  since  the  death  of 


/  \  m«        >i.#v>il<l  be  the  reipective  sums  104- 

U)  These  •*>^"'!; ;;,'   ^n  account  of  the  (c)  If  a  promite  to  the  plaintiff  as  ad- 

P«id  or  applied  w^^«»   form  the  subject  of  miniftlrator  can  be  proved,  or  if  a  cause  of 

panieolar  "•°" .      j     Take  care  that  the  action  have  arisen  to  him  as  such,  here  in- 

^^  counts  meniion*^^^  ^^^^  admitted,  sertacountaccordingly,  as  a  further  count; 

•mount  of  the  dm           ^^  ^^  ^^^^^^  8ee|»o#l,  Forms  2,  3,  and  iirfrff,  note  (y). 

aof«  not  eiceed  ine  The  breach  will  then  be  as  suggested  in 

'^(J  Se^^theformsUainst&sctU^^,^^  note  (x),  i,*^..                               ^^^^ 
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the  said   £.  F. ;  (z)   to  the   damage  of  the  plaintiff  as  administrator  af 

aforesaid  of  £ ,  and  thereupon  he  brings  his  suit,  ^c.  [add  prof cri  of 

letters  of  administration  as  ante^  0. 


2.  By  an  administrator  laying  a  Debt  to  the  Intestate  and  a  PromxH 

to  the  Plaintiff,  (y) 

Proceed  as  in  the  last  form  to  the  asterisk ;]  and  the  said  sums  being  in 
arrcar,  the  defendant,  in  consideration  of  the  premises,  after  the  death  of 
the  said  £.  F.,  to  wit,  on  [^c]  promised  the  plaintiff,  as  (z)  administra- 
tor AS  aforesaid,  to  paj  him  the  said  sums  on  request :  jet  the  defendant 
hath  disregarded  his  promise  and  hath  not  pcud  any  of  the  said  monejs 
or  any  part  thereof,  to  the  damage.  Sec.  [05  before. 

3.  By  an  Administrator  on   a  Cause  of  Action  arising  after  the 

Intestate^  s  Death,  (a) 

.Commencement  as  ante,  9,  Form  1.]  For  that  whereas  the  defendant 
after  the  death  of  the  said  E.  F.,  to  wit,  on  [S^c]  was  indebted  to  the 
plaintiff  as  administrator  as  aforesaid,  in  £ ,  for  goods  sold  and  deliv- 
ered bj  the  plaintiff,  as  administrator  as  aforesaid,  to  the  defendant  at 
his  request,  [or  as  the  cause  of  tuition  may  be;]  and  in  the  further  sum  of 

£ for  money  found  to  be  due  from  the  defendant  to  the  plaintiff  as 

administrator  as  aforesaid,  upon  an  account  stated  between  the  plaintiff, 
as  administrator  as  aforesaid,  and  the  defendant ;  and  the  defendant,  in 

(x)  Add  "  nor  hath  he  paid  to  the  plain-  diet  passing  against  the  plaintiff,  and  in  all 

tiff,  administrator  as  aforesaid,  any  of  the  other  cases  in  which  he  would  be  liable  if 

moneys  which  he  so  promised  to  pay  him,  such  plaintiff  were  suing  in  liis  own  right 

or  any  part  thereof,"  if  there  be  a  second  upon  a  cause  of  action    accruing  to   faim- 

count  on  a  promise  to  the  plaintiff.  self,  and  the   defendant  shall    hiive  judg- 

(y)  It  is  a  rule  in  actions  by  executors,  ment  for  such  costs,  and  they  ^hatl  be  re- 
administrators,  ajtsignees  of  bankrupts,  ^c.  covered  in  like  manner."  An  execuioror 
that  a  promise  after  the  death  of  the  testa-  administrator  is  liable  to  costs,  although  he 
tor  or  intestate,  or  aAer  the  bankruptcy,  sue  bona  fide,  if  there  be  no  mafa  fides  00 
cannot  be  received  in  evidence  unless  there  defendant's  part;  Clark  v.  Cromley,  1 
be  a  count  charging  such  a  promise  to  have  Bing.  N.  C.  5)8;  3  DuwI.  P.  C.  386,  S. 
been  made  to  the  plaintiff  in  his  represen-  C. ;  Ashton  v.  Poynton,  1  C.  M .  &  R. 
tative  capacity;  Sarell  v.   Wine,  3  East,  738'. 

400;  Powley  v.  Newion,  6  Taunt.  453;  (2)  The  word  "iw"  is  here  necessary. 
Hickman  V.  Walker,  Willes  R.  27.  It  is  See  Cowell  v.  Watts,  6  East,  405;  Heo- 
oAen  highly  important  10  prove  a  promise  shall  r.  Roberts,  5  East,  150. 
or  admission,  or  part  payment,  to  the  plain-  (a)  An  executor  or  administrator  mty 
tiff  in  such  capaicity,  to  obviate  the  effect  declare  as  such  ou  a  contract  made  with 
of  the  Statute  of  Limitations,  &c  In  him  after  the  death  of  the  testator  or  io» 
this  instance  the  above  count  should  be  testate  whenever  the  sum  claimed  would, 
adopted,  at  least  the  account  stated  in  when  recovered,  be  assets,  as  in  the  caaa 
Form  3.  By  the  3  &  4  W.  4,  c.  42,  a.  31,  of  goods  sold  b^  the  executor  or  aduiiors- 
*Mn  every  action  brought  by  any  executor  trator,  as  carrying  on  in  that  character  a 
or.  administrator,  plaintiff,  in  right  of  the  trade  which  belonged  to  the  deceased, 
testator  or  intestate,  such  executor  or  ad-  Asc.  Cowoll  v.  Watts,  6  East,  405;  Ad- 
ministrator shall,  (unless  the  Court  in  pinall  v.  Wake,  JO  Bing.  57 ;  Marshall  t. 
which  such  action  is  brought  or  a  judge  of  Broadbent,  1  C.  &  J.  403;  Lyng  and  aa- 
any  of  the  superior  Courts  shall  otherwise  other  t?.  Sutton,  4  M.  &  Sc.  417;  Chit, 
order,)  be  liabJe  to  pay  costs  to  the  defend-  juD.  Contr.  2d  ed.  219,220. 
ant,  in  case  of  being  nonsuited  or  a  ver- 
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consideration  of  the  premises  tafterwards,  to  wit,  on  [^c]  aforesaid,  prom- 
ised d&c.  [proceed  and  conclude  as  inform^  No.  % 


4.  Dedaratioh  against  an  Administrator  on  Promises  by  the  Intestate. 

Commencement  as  ante^  11,  Form  6.]     For  that  whereas  the  said  E.  F. 

in  his  life-time,  to  wit,  on  [^cl  was  indebted  to  the  plaintiff  in  £ 

for  goods  sold  and  delivered  by  the  said  plaintiff  to  the  said  E.  F.  at  his 

request,  [or  as  the  case  may  he ;]  and  in  £ for  money  found  to  be 

due  from  the  said  E.  F.  to  the  plaintiff  on  an  account  stated  between 
them  ;•  and  the  said  E.  F.  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, in  consideration  of  the  premises  respectively  promised  the  plaintiff 
to  pay  Kim  the  said  several  moneys  respectively  on  request ;  (6)  yet  the 
iaid  £.  F.  in  his  life-time,  and  the  said  defendant,  as  administrator  as 
aforesaid  since  the  death  df^^thesaid  E.  F.,  respectively  disregarded  the 
said  promises,  and  neither  of  them  hath  paid  the  said  several  moneys  (c)  or 
any  part  thereof,  (dX  To  the  damage  [S^c>] 

5.  Against  an  Administrator  laying  a  Debt  from  the  Intestate  and 

a  Promise  by  the  Administrator,  (e) 

For  that  wherediS  [^c.  proceed  as  in  the  preceding  form  to  the  asterisk, 
and  then  as  follows:]  And  the  said  moneys  being  unpaid,  the  defendant, 
as(f)  administrator  as  aforesaid  after  the  death  of  the  said  £.  F.,  to  wit, 
on  [4*^-]  promised  the  plaintiff  to  pay  him  the  said  sums  on  request,  yet 
the  defendant,  administrator  as  aforesaid,  hath  not  paid  the  said  moneys 
or  any  part  thereof.  To  the  plaintiff's  damage  [S^c] 

6.  Against  an  Administrator  on  a  Cause  of  Action  arising  ctfter  the 

Intestate's  Death,  {g) 

For  that  whereas  the  defendant  as  administrator  as  aforesaid,  on  [4'^*1 
was  indebted  to  the  plaintiff  in  £  — —  for  money  paid  by  the  plaintiff  for 
the  use  of  the  defendant,  as  administrator  as  aforesaid,  at  his  request ; 
and  in  £ for  money  found  to  be  due  from  the  defendant,  as  adminis- 
trator as  aforesaid,  to   the  plaintiff,  upon  an  account  stated  between 

(&)  If  there  be  a  promise  by  the  defend-  (e)  When  personally  liable;  Chit.  jun. 

ant  88  adminisirator,  or  a  caaffe  of  action  Contr.  2d  ed.  217. 

arising  after  the  death   against  him  in  that  (/)  see  ante  45,  note  (x). 

character,  here  insert  a  count  accordingly  (g)  He  may  be  sued  as  such  for  money 

at  an  additional  count,  see  Forms  5  and  6.  paid  for  his  use  as  administrator;  aliter  for 

The  breach   will  then  be   as  suggested  in  money  lent  to  or  had  and  received  by  him 

notes  (c)  and  (J),  infra.  as  such ;  Ashbj  v.  Ashby,  7  B.  &  C.  444 ; 

(e)  Add,  "  which  the  said  E.  F.  so  pro-  Cory  ton  r.  Lithbye,  2  Saund.  117  d  ;  Jen- 
raised  to  pay/*  if  there  be  a  second  count  nings  v.  Newam,  4  T.  K.  347;  Rose  v. 
oB  a  promise  by  defendant.  Dowler,  1  H.  Bla.  108.     And  a  count  in 

(d)  Add,  *'  nor  hath  the  defendant  paid  the   above  form   may    be  joined    with'a 

the  moneys  he  so  promised  to  pay  or  any  count  for  a  debt  due  from  the  deceasol, 

pan  thereof,"  if  there  be  a  second  count  Powell  ^Graham, 7  Taunt.  580;  1  il^ooro, 

charging  a  promise  by  him.  305,  S.  C. 
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the  plaintiff  and  the  defendant,  fas  administrator  a«  aforesaid ;  and  the  de* 
fendanty  as  administrator  as  aforesaid,  in  consideration  of  the  premisest 
fCfterwards,  on  the  day  and  jear  aforesaid,  promised  the  plaintiff  [4^ 
conclude  as  antcj  46,  Form  5,  terming  defendant  *<  administrator  as  afore- 
said." 


DECLARATIONS  BY  AND  AGAINST  AGENTS. 


1.  Declaration  by  an  Agent  for  Commission,  fyc.  (h) 

Commencement,  <$>c.  as  in  Form  1,  ante,  42,  to  the  asterisk,  and  tkenpro" 
ceed  as  follows :]  for  the  work,  journejs,  and  attendances  of  the  plaintiff, 
as  the  agent  of  and  for  the  defendant,  and  upon  his  retainer,  and  for  com- 
mission and  reward  payable  to  the  plaintiff  in  respect  thereof,  and  in 
£ [money  paid^  if  claimed,  and  account  stated,  ^c.  as  ante,  43,  Form 

2.  Against  an  Agent  for  not  accounting  for  Goods,  fyc.  intrusted 

to  him  to  sell,  (i) 

For  that  whereas  heretofore,  to  wit,  on  [4*c.  any  day,]  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  had  delivered  (k)  to 
the  defendant  divers  goods  and  chattels  of  the  plaintiff,  to  wit  [Sfc  der 

scribing  them  generally,']  of  great  value,  to  wit,  of  the  value  of  £ ,  to 

be  sold  and  disposed  of  bjthe  defendant  for  and  on  account  of  the  plain- 
tiff, for  reward  to  the  defendant  in  that  behalf,  he  the  defendant  under- 
took and  promised  the  plaintiff  that  he  the  defendant  would  render  to 
the  plaintiff  a  true  and  just  account  of  the  sale  of  the  said  goods  and 
chattels,  and  of  the  moneys  arising  from  such  sale,  whenever  he  the  de- 
fendant should  be  thereunto  requested,  after  a  reasonable  time-  for  that 
purpose  should  have  elapsed  from  the  time  of  the  sale  of  the  said  goods 
and  chattels  ;  and  the  plaintiff  avers  that  the  defendant  did  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  sell  and  dispose  of  the  said  goods 
and  chattels  for  and  on  account  of  the  said  plaintiff,  (/)  for  divers  large 


(A)  ?ee  in  general,  Chit.  jun.  Contr.  2d  VI<Sl  R.  298. 

ed.  433.     The  common  count   for  work  (Ac)  Or  if  the  goods  were  not  dtlitertd 

done,  ante,  42,  Form  1,  would  suffice.     Bee  to  the  defendant,  or  in   his  power,  allege 

Carruthers  v.  Graham,  14]Ea8t,  578  ;  Solly  that  in  consideration  plaintin  had  employed 

V.  Weiss,  8  Taunt.  371 ;  2  Moore,  42Q,  S.  defendant  to  sell,  Slo. 

C. ;  tMX<i  Viii  indebitatus  cowuX.  for  ^  del  CTB'  (/)  This,  if  traversed,    would    require 

dere  agent's  commission.     See  the  form  of  evidence  of  a  sale  by  defendant ;  £lboorn 

a  special  declaration  in  assumpsit,  by  an  v.  Upjohn,  1  C.  &  P.  572.     If  the   sale  by 

agent  employed  to  buy  goods  and  draw  a  defendant  cannot  be  proved,  the  decUra- 

bnl   on    his    principal    for    the    amount,  tion  should  be  that  the  defendant  promised 

against   the  principal,  for  not  indemnify-  to  account  for  the  goods  on  request;  and 

ing  him  against  the  bill,  Huntley  v.  San-  this  allegation  of  sale  should  be   omitted, 

derson,  1  C.  &  M.  467;  Chit.  jun.   Bills,  and  the  breach  shoifid  be  fur  not  aecoont- 

1641,  S.  C.  ing  for  the  goods  on  being  requested. 

(»)  See  form,  Crossk'ey  r.  Mills,  1   C, 
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sums  of  money,  and  that  although  the  plaintiff  afterwards,  and-  aAer  a 
reasonable  time  for  that  purpose  had  elapsed  from  the  time  of  the  said 
sale,  to  wit,  on  [4*c.]  requested  (m)  the  defendant  to  frender  a  true  and 
jast  account  of  the  said  sale,  and  of  the  moneys  arising  therefrom,  to 
«  the  plaintiff,  yet  the  defendant  not  regarding  his  said  promise,  hath  not 
rendered  to  the  plaintiff  a  just  and  true  or  other  account  of  the  sale  of 
the  said  goods  and  chattels,  or  any  part  thereof,  or  of  the  moneys  (n) 
arising  from  such  sale,  or  any  part  thereof,  but  hath  hitherto  wholly  neg- 
lected and  refused,  and  still  doth  neglect  and  refuse  so  to  do  [add  the 
common  count  for  money  had  and  received,  if  proveabhy  and  the  account  stat' 
edf  and  breach,  as  ante,  43,  Form  1. 

3.  Agaif^t  A^  Agent  for  not  using  due  care  in  selling  Goods, 

For  that  whereas  heretofore,  to  wit,  on  [4*c.  the  exact  day  not  material] 
in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  had 
retained  and  employed  the  defendant,  for  reward  to^  him  in  that  behalf, 

to  sell  and  dispose  of  divers  goods,  to  wit, hogsheads  of  sugar  of 

great  value,  to  wit,  of  the  value  of  £ ,  for  the  plaintiff,  he  the  said  de-, 

fendant  undertook  and  then  promised  the  plaintiff  to  use  due  care  and  dili- 
gence in  and  about  the  endeavoring  to  sell,  and  in  and  about  the  selling 
and  disposing  of  the  said  sugar  for  the  plaintiff;  and  although  the  defen- 
dant then  had  and  received  the  said  sugar  for  the  purpose  aforesaid,  yet 
the  defendant  not  regarding  his  said  promise,  did  not  nor  would  use  due 
care  or  diligence  in  endeavoring  to  sell  or  selling  and  disposing  of  the 
said  sugar  for  the  said  plaintiff,  but  wholly  neglected  and  refused  so  to 
do,  (o)  and  by  reason  thereof  the  said  sugar,  on  the  same  being  after- 
wards, to  wit,  on  [4'c*]  sold  and  disposed  of  by  the  defendant  for  the 

plaintiff,  produced  much  less,  to  wit,  £ less  than  the  sum  that  could 

and  might  have  been  gotten  and  received  for  the  same,  had  the  defendant 
used  such  due  .care  and  diligence  in  and  about  the  endeavoring  to  sell  and 
selling  and  disposing  of  the  same  for  the  plaintiff,  and  thereby  also  the 
said  sugar,  after  the  making  of  the  defendant's  said  promise,  and  before 
the  said  sale  thereof,  became  and  was  much  wasted  and  deteriorated  in  val- 
ue, and  the  plaintiff  incurred  divers  great  and  additional  expenses,  to  wit, 

to  the  amount  of  £ ,  in  warehousing  and  keeping  the  same,  and  was 

and  is  otherwise  damnified.     [Conclude  as  before. 

(m)  This  reqiiefit  i«  essential ',  Topham  tained. 

v»  Braddick.  1  Taunt.  572,  (o)  If  the  defendant  carelessly  sold  to 

(n)  It  will  be  observed   that  this  count  an  insolvent  person,  the  form  should  be — 
does  not  charge  the  receiptor  non-payment    **  and  then  carelessly  and  improperly  sold 

of  the  proceeds.     The  common  count  will  and    disposed  of  the  said   sugar   for   the 

be  proper  io  order  to  recover  the  moneys  plaintilT  to  a  person  in  bad  and  embarross- 

ruHvtd  by  defendant.     Although  no  mo-  ed   circumstances,  without    rcreivirig  the 

ney   may    have   been    received     so   as   to  price  of  the  said  sugar,  or  taking  security 

charge  the  agent  with  iheproc^eds^  be  may  for  the  payment  thereof;  and  the  plaintiify 

be  liable  for  refusinj;  to  render  an  account  by  reason  of  the  premises,  is  likely  to  lose 

of  the  sale;  therefore  the  special    count  the  price  of  the  said  sugar.*' 
should  be  inserted  when  it  can  be  main-  ' 

[t48] 
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t4.  Against  an  Agent  employed  to  seU  Goods,  for  not  obeying  the 

orders  of  his  Principal. 

For  that  whereaa  heretofore,  to  wit,  on  [Sfc.  The  exact  day  is  not  ma- 
terialy]  in  consideration  that  the  plaintiff,  at  the  defendant's  request,  had 
retained  and  employed  him,  for  commission  and  reward  to  him  in  that  be- 
half, to  sell  and  dispose  of  divers  goods,  to  wit,  ( hogsheads  of  sugar,) 

of  great  value,  to  wit,  £ ,  for  the  plaintiff,  the  defendant  then  prom- 
ised the  plaintiff  to  use  due  care  and  diligence  in  obeying  the  lawful  and 
reasonable  orders  and  directions  of  the  plaintiff  to  be  given  bj  him  to  the 
defendant  in  regard  to  the  sale  and  disposal  of  the  said  sugar  hy  the  de- 
fendant for  the  plaintiff;  and  the  plaintiff  avers  that  the  defendant  then 
had  such  sugars  in  his  possession  and  charge,  upon  the  terms  and  for  the 
purpose  aforesaid ;  and  the  plaintiff  afterwards,  to  wit,  on  [4*^.]  ordered 
and  directed  the  defendant,  as  such  agent,  to  sell  and  dispose  of  the  smd 
sugar  for  the  plaintiff  at  a  certain  price,  to  wit,  the  rate  or  price  of  555. 
per  cwt.  and  not  less,  in  case  the  same  could  be  obtained  by  using  due 
and  reasonable  care  and  diligence  in  that  behalf,  the  same  being  a  lawful 
and  reasonable  order  and  direction  in  that  behalf,  as  the  defendant  then 
well  knew :  and  although  the  defendant  as  such  agent  could  and  mi^t, 
by  using  due  care  and  diligence,  have  obtained  and  ought  to  have  obtain- 
ed for  the  said  sugar,  alarge  price,  to  wit,  at  the  said  rate  of  555-  per  cwt., 
yet  the  defendant,  not  regarding  his  said  promise,  did  not  nor  would  use 
due  care  and  diligence  in  obeying  the  said  order  and  direction  of  the  plain- 
tiff, and  then  wrongfully,  carelessly,  and  improperly  disobeyed  the  same, 
and  neglected  to  sell  the  said  sugar  according  to  such  order  and  direction, 
and  by  reason  of  the  carelessness,  negligence,  and  improper  conduct  of 
the  defendant  in  the  premises,  the  plaintiff  was  afterwards,  to  wit,  on  [^'^'•l 
forced  to  suffer  the  said  sugar  to  be  sold  for  a  less  price,  to  wit,  51s.  per 

cwt.  and  thereby  the  plaintift*  sustained  a  great  loss,  to  wit,  <£ ,  upon 

and  in  respect  of  the  price  and  value  of  the  said  sugar,  and  also  by  means 
of  the  premises,  the  said  sugar  was  greatly  wasted  and  deteriorated 
in  value,  and  the  plaintiff  incurred  a  great  and  additional  expense,  to  wit, 

£ ,  in  warehousing  and  keeping  the  same,  and  was  and  is  otherwise 

injured,  to  the  plaintiff's  damage  of  £ ,  and  therefore  he  brings  his 

suit.  Sec. 

5.  Declaraiion  in  Assumpsit  against  an  Agent  appointed  to  seU  Goods 
at  stated  prices,  for  selling  part  at  less  prices ;  for  not  accounting 
for  those  sold ;  and  not  delivering  up  the  remainder  of  the  Goods. 

For  that  whereas  heretofore,  to  wit,  on  [Sfc]  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  had  then  retained  and  employed 
him,  for  commission  and  reward  to  him  in  that  behalf,  to  sell  and  dispose 
of  divers  chaises,  gigs,  and  other  carriages  of  and  for  him  the  said  plain- 
tiff, at  and  tfor  certain  prices  respectively  to  be  therefore  stated  to  the 

|t50] 
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defendant  bj  the  plaintiff,  he  the  said  defendant  undertook  cmd  then  pro^ 
mised  the  plaintiff  not  to  sell  the  said  chaises,  gigs,  and  other  carriages 
for  less  than  the  said  prices,  and  to  render  to  him  a  just  and  true  account  of 
the  sale  thereof  by  the  defendant  as  such  agent,  and  to  deliver  tip  to  the 
plaintiff  such  of  the  said  chaises,  gigs,  and  other  carriages  as  should  re- 
main unsold  by  him  the  said  defendant  when  he  should  be  thereunto  aAer- 
wards  requested ;  and  although  the  defendant,  as  such  agent,  afterwards, 
to  wit,  on  [^'C']  received  divers,  to  wit,  fifty  chaises,  fifty  gigs,  and  fifty 
other  carriages  of  and  from  the  plaintiff  upon  the  terms  aforesaid,  and 
the  said  plaintiff  then  stated  the  prides  of  the  same  respectively  to  the  de- 
fendant, yet  the  defendant  craftily  and  subtly  deceived  the  plaintiff  in  this, 
to  Mrit,  that  he  the  said  defendant  afterwards,  to  wit,  on  [4*^*>]  ^^  silch 
agent,  without  the  consent  of  the  plaintiff,  sold  and  disposed  of  divers,  to 
wit,  thirty  of  the  said  chaises,  gigs,  and  other  carriages  at  much  smaller 

prices,  to  wit,  to  the  amount  of£ less  than  the  said  prices  so  stated 

to  him  the  said  defendant  by  the  plaintiff  in  respect  thereof  as  aforesaid, 
.and  also  in  this,  to  wit,  that  he  the  defendant  hath  not,  although  after- 
wards, to  wit,  on  [4'c.]  requested  by  the  plaintiff  so  to  do,  as  yet  render- 
ed to  him  a  just  and  true  o^  other  account  of  the  said  sales,  or  delivered 
up  to  him  the  said  plaintiff  the  residue  of  the  said  chaises,  gigs,  and  other 

carriages,  being  of  great  value,  to  wit,  £ ,  which  remained  unsold  by 

him  the  said  defendant  as  aforesaid,  but  hath  wholly  neglected  and  re- 
fused, and  still  doth  neglect  and  refuse,  so  to  do.  [Add  money  had  and  re- 
ceived if  defendant  has  not  paid  over  what  he  has  received,  and  also  account 
stated  and  breach,  ante,  43,  Form  1.] 

6.  Declaration  against  an  Auctioneer  for  selling  on  Credit,  (p) 

For  that  whereas  before  and  at  the  time  of  the  promise  next  mentioned, 
the  defendant  carried  on  the  business  of  an  auctioneer,  and  thereupon 
heretofore,  to  wit,  on  [^c]  in  consideration  that  the  plaintiff,  at  the  re- 
quest of  the  defendant,  wonld  retain  and  employ  him  in  his  said  business 
to  sell  and  dispose  of  certain  goods  of  the  plaintiff,  to  wit,   [describe  them 

as  in  trover,]  of  great  value,  to  wit,  £ for  the  plaintiff,  for  reward  to 

the  defendant  in  that  behalf,  the  defendant  promised  the  plaintiff  that  he, 
the  defendant,  would  not  sell  or  dispose  of  the  said  goods  otherwise  than 
for  ready  money.  And  the  plaintiff  avers,  that  he  did  then  retain  and 
employ  the  defendant  in  his  said  business  on  the  terms  aforesaid,  yet  the 
defendant  disregarded  his  said  promise  in  this,  to  wit,  that  he  did  after- 
wards, to  wit,  on  [^c]  sell  and  dispose  of  the  said  goods  otherwise  than 
for  ready  money,  to  wit,  on  credit,  without  the  plaintiff's  consent,  where- 

(p)  See  form  in  Earl  of  Ferrers  v.  Rob-  castoinary  to  sell  on  credit,  on  agent  has 

ins,  1  Gale, 70;  2  C.  M.  &  R.  152,  S.  C.  implied  authority  to  sell  on  such   terms; 

An  auctioneer  cannot  without  express  au-  Scott  v.  Surmao,  Willcs'  R.  406 ;  Hough- 

tbority   sell  goods  by  auction   on   credit,  ton  v.  Mathews,  3  B.  &.  P.  439. 
Brown  v.  Staton,  2  Cbit.  R.  353.    When 
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by  the  plaintiff  hath  hitherto  lost  and  is  likely  wholly  to  lose  the  price  and 
value  of  the  said  goods. 


t7.  Against  the  Captain  of  a  Ship  or  an  Agent  at  the  suit  of  the 
Owner y  for  not  procuring  a  sufficient  Cargo. 

For  that  whereas  before  and  at  the  time  of  the  making  of  the  promise 
of  the  defendant  hereinafter  in  this  count  mentioned,  the  plaintiff  was 
the  owner  of  a  certain  ship  or  yessel,  then  in  the  river  Thames  waiting 
for  a  cargo,  to  be  conveyed  therein  for  and  upon  freight  and  reward,  to 
be  therefore  paid  to  the  plaintiff,  and  bound  from  thence  upon  a  certain 
voyage  ;  and  thereupon  heretofore,  to  wit,  on  [Sfc]  in  consideration  that 
the  plaintiff  had  then,  at  the  request  of  the  defendant,  retained  and 
employed  him  to  obtain  and  procure  a  cargo  on  freight  for  the  said  ship 
or  vessel,  for  reward  to  the  defendant  in  that  behalf,  he,  the  defendant, 
then  promised  the  plaintiff  to  use  due  diligence,  care  and  attention  in  and 
about  the  endeavoring  to  procure  a  full  sufficient  and  proper  cargo  on 
freight  for  the  said  ship  or  vessel  upon  her  said  intended  voyage,  and 
although  the  defendant  then  accepted  the  said  retainer,  yet  the  defendant 
not  regarding  his  said  promise,  did  not  use  due  dihgence,  care  or  atten- 
tion in  and  about  the  endeavoring  to  procure  such  cargo  on  freight  for 
the  said  sHip  or  vessel  as  aforesaid  ;  but  on  the  contrary  thereof,  the  de* 
fendant  then  so  carelessly,  negligently  and  improperly  behaved  and  con- 
ducted himself  in  and  about  the  premises,  that  by  and  through  the  mere 
carelessness,  negligence  and  improper  conduct  of  the  defendant  in  that  be- 
half, the  plaintiff  was  afterwards,  to  wit,  on  [4*^-]  obliged  to  despatch  the 
said  ship  or  vessel  on  her  said  intended  voyage  with  a  much  less  cargo  or 

quantity  of  goods,  to  wit, tons  weight  of  goods  less  than  the  said 

ship  or  vessel  was  capable  of  receiving  and  containing,  and  the  defendant 
might  and  ought  to  have  procured  for  the  same  on  freight  as  aforesaid, 
before  the  said  ship  sailed  as  aforesaid  ;  and  thereby  the  plaintiff,  so  being 
the  owner  of  th^  said  ship  or  vessel,  hath  lost  and  been  deprived  of  divers 
great   gains   and   profits  which  would  otherwise   have  accrued   to  him, 

amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  £ ,  and  was 

and  is  by  means  of  the  premises  otherwise  greatly  injured  and  damnified. 


8.  Second  Count  for  not  properly  Stowing  the  Cargo. 

And  whereas  also  heretofore,  to  wit,  on  [Sfc]  in  consideration  that  the 
plaintiff  had  then  retained  and  employed  the  defendant  at  his  request  to 
superintend  and  direct  the  loading  and  stowing  of  the  cargo  of  a  certain 
other  ship  or  vessel  of  the  said  plaintiff,  bound  on  a  certain  voyage,  in  and 
on  board  the  said  ship  or  vessel,  for  reward  to  the  defendant,  he,  the  de- 
fendant, then  promised  the  plaintiff  to  use  due  care  and  attention,  skill 
and  diligence  in  and  about  the  loading  and  stowing  the  cargo  of  the  said 
V    [t61] 
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last-mentioned  ship  on  board  the  same ;  and  although  the  defendant  then 
accepted  and   acted  upon  the  said   last-mentioned   retainer,  yet   the  de- 
fendant, not   regarding  his  said   last-mentioned  promise,  did  not  use  due 
care  or  attention,  skill  or  diligence  in  and  about  the  loading  and  stowing 
the  cargo  of  the   said  last-mentioned  f  ship  or  vessel  in  and  on  board  the 
same,  on  the  occasion  aforesaid,  but  on  the  contrary  thereof  then  so  care- 
lessly and  negligently,  unskilfully  and  improperly  superintended  and  di- 
rected the  loading  and  stowing  of  the  freight  or  cargo  of  the  said  last- 
mentioned   ship  or  vessel,  and  caused  the  same  to  be  loaded  and  stowed 
on  board  the  same  in  so  careless,  unskilful  and  improper  a  manner,  that 
by  reason  thereof  the  said  last-mentioned  ship  or  vessel  could  not  contain 
or  hold  as  much  freight  or  cargo  as  the  same  would  otherwise  have  been 
reasonably  capable  of  holding  an4  containing,  and   otherwise  might  and 
would   have   held  and  contained ;  and   the  said   plaintiff  was  then  com- 
pelled to  despatch   the  last-mentioned  ship  or  vessel  on  her  said  voyage 
with  a  much  smaller  cargo  than  he  otherwise  might  and  would  have  had 
on  board  the  said  last-mentioned  ship,  and  was  then  obliged  to  decline  to 

receive  on  board  thereof  divers,  to  wit, tons  weight  of  goods  which 

be  otherwise  might  and  would  have  taken  on  freight  in  the  said  last- 
mentioned  -ship  or  vessel ;  and  the  plaintiff,  so  being  the  owner  of  the 
said  last-mentioned  ship  or  vessel,  thereby  lost  and  was  deprived  of  the 
gains  and  profits  which  would  have  otherwise  arisen  to  him  from  having 
a  full  cargo  in  and  on  board  of  the  said  last-mentioned   ship  or  vessel, 

amounting,  in   the  whole,  to  a  large  sum  of  money,  to  wit  £ ;  and 

was  and  is  by  means  of  the  said  last-mentioned  premises  otherwise  greatly 

injured  and  damnified,  to  the  plaintiff's  damage  oi £ ,  and  therefore 

he  brings  his  suit,  ^c. 


9.  Against  a  Shipping  Broker,  the  Proprietor  of  a  Shipping-Office^ 
for  not  forwarding  Plaintiff's  Goods  by  a  Vessel  proceeding 
abroad. 

For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the 
making  of  his  promise  hereinafter  mentioned,  was  a  shipping  broker  and 
agent,  and  was  the  proprietor  of  and  kept  an  office  for  the  reception  of 
goods  intended  to  be  forwarded  and  sent  from  a  certain  place,  to  wit,  the 
port  of  London,  to  a  certain  country,  to  wit,  France,  by  a  vessel  pro- 
ceeding from  the  port  of  London  to  France,  and  for  keeping  such  goods 
until  the  same  should  be  delivered  by  the  defendant,  within  a  reasonable 
time  then  following,  to  the  master  or  crew  of  such  vessel,  to  be  shipped 
on  board  such  vessel  for  the  purpose  of  the  same  being  forwarded  and 
conveyed  thereby  as  aforesaid,  for  reward,  to  the  defendant  in  that  be- 
half; and  thereupon  heretofore,  to  wit,  on  the  I6th  day  of  November, 
▲•  B.  1833,  in  consideration  that  the  said  plaintiff,  at  the  request  of  the  de- 
fendant, would  cause  to  be  delivered  to  tl^  defendant,  at  his  said  office, 

Vol.  I.  ^  [t62] 


52  DECLARATIONS  IN  ASSUMPSIT  :— AGENTS.   • 

certain  goods,  to  wit,  1  packing  case,  4000  plants,  4000  sbnibs,  and  4000 
roots  of  the  plaintiff,  of  great  value,  to  wit,  of  the  value  of  ^50,  to  be  by 
the  said  defendant  kept  in  the  said  office  until  the  same  should  be  deliver- 
ed by  him  within  a  reasonable  time  then  following  to  the  master  or  crew 
of  a  ship  or  vessel  about  to  proceed  from  the  port  of  London  aforesaid  to 
France,  for  the  purpose  of  the  same  being  therein  carried  tand  conveyed 
from  the  port  of  London  to  France,  for  reward  to  the  defendant  in  that 
behalf,  the  defendant  undertook,  and  then  promised  the  plaintiff,  that  fae« 
the  defendant,  would,  within  a  reasonable  time  next  aAer  his  receipt  of 
the  said  goods  as  aforesaid,  deliver  the  same  to  the  master  or  crew  of 
such  vessel  for  the  purpose  aforesaid ;  and  although  the  defendant  then 
received  the  said  goods,  and  such  ship  or  vessel  did,  within  a  reasonable 
time  then  following,  proceed  from  th$  said  port  of  London  to  France, 
and  the  said  defendant  could,  and  might,  and  ought  to  have  delivered  the 
said  goods  to  the  master  or  crew  of  such  ship  or  vessel  for  the  purpose 
aforesaid,  and  such  reasonable  time  hath  elapsed,  yet  the  said  defendant, 
not  regarding  his  said  promise,  did  not,  nor  would,  within  such  reasona- 
ble time,  dehver  or  cause  to  be  delivered,  the  said  goods  to  the  master  or 
crew  of  such  ship  or  vessel  for  the  purpose  aforesaid  or  otherwise,  and 
wrongfully  and  carelessly  kept  and  detained  the  same  in  his  said  office 
for  a  long  and  unreasonable  time,  to.  wit,  two  months,  and  by  reason  of 
the  premises  the  said  goods,  being  of  the  value  aforesaid,  were  not  carried 
in  or  by  the  said  ship  or  vessel,  and  perished,  and  became,  and  were  of  no 
use  or  value,  and  the  said  plaintiff  thereby  lost  divers  gains  and  profits 
which  otherwise  might  and  would  have  accrued  to  him  from  the  sale 
thereof,  and  was  and  is  otherwise  damnified,  to  the  damage  of  the  plain- 
tiff of  .£50,  and  therefore  he  brings  his  suit,  &c. 

10.  Declaration  in  Assumpsit  against  the  Payee  of  a  Bill  of  Ex- 
change (drawn  by  the  Plaintiff  on  a  third  Person,  and  indorsed 
by  Defendant)  for  not  taking  up  the  Bill  with  Money  paid  to  him 
by  the  Plaintiff  for  that  purpose,  whereby  the  Plaintiff  was  arrest- 
ed on  the  Bill. 

For  that  whereas  heretofore,  to  wit,  on  [^c],  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  had  then  delivered  to  him  a  cer- 
tain sura  of  money,  to  wit,  the  sum  of  .£ ,  of  the  plaintiff,  for  the  pur- 
pose of  taking  up  and  discharging  a  certain  bill  of  exchange  in  writing, 
bearing  date  [Sfc],  and  made  and  drawn  by  the  plaintiff  upon  and  ac- 
cepted by  one  J.  W.  whereby  the  plaintiff  required  the  said  J.  W.  to  pay, 
two  months  aft^r  the  date  thereof,  to  the  said  defendant  or  order,  the  sum 

o^«^ »  value   received,  and  which  said  bill  of  exchange  had  been  and 

was  indorsed  by  the  defendant,  he  the  said  defendant  undertook  and  then 
promised  the  said  plaintiff  to  take  up  and  discharge  the  said  bill  of  ex- 
change, the  said  sum  of  £ ,  so  delivered  to  the  defendant,  being  suA 

ficient  for  that  purpose,  when  the  same  bill  should  become  due  and  pava- 
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ble;  and  although  the  said  bill  of  exchange  afterwards,  to  wit,  on  [S^c] 
became  due  and  payable,  whereof  the  defendant  then  had  notice,  yet  the 
defendant,  not  regarding  his  said  promise,  did  not  nor  would  take  up 
or  discharge  the  said  bill  of  exchange  when  the  same  so  became  due  and 
payable,  or  at  any  time  aAerwards,  although  often  requested  so  t-o  do,  but 
wholly  refused  and  neglected  so  to  do,  and '  by  treason  thereof,  the  said 
plaintiff  afterwards,  to  wit,  on  [4*^*1  ^^^  arrested  and  held  to  special  bail 

in  an  action  brought  by  the  holder  of  the  said  bill,  to  wit,  one ,  against 

the  plaintiff  in  the  said  Court  here,  upon  the  said  bill  for  the  recovery  of 
the  said  sum  therein  specified,  and  was  obliged  to  pay  the  same,  together 
with  the  costs  of  the  said  action,  in  the   whole  amounting  to  a  large  sum, 

to  wit,  £ ;  and  thereby  also  the  plaintiff  incurred  a  great  expense,  to 

wit,  £ ,  in  defending  the  said  action.     [Add  money  hiid  and  received, 

as  ante,  42,  4a 


1 1 .  Declaration  against  a  BilUBroker  for  not  discounting  a  Bill 

intrusted  to  hiniy  or  returning  it.  {q) 

For  that  whereas  before  and  at  the  time  of  the  making  of  the  promise 
by  the  defendant  next  mentioned,  the  plaintiff  was  possessed  of  a  certain 
bill  of  exchange  bearing  date,  to  wit,  on  [<J"C.],  and  then  drawn  by  one 
£.  F.  upon  one  G.  H.,  and  whereby  the  said  E.  F.  requested  the  said  G. 
H.  to  pay  to  the  said  E.  F.  or  order,  two  months  afler  the  date  thereof, 
the  sum  of  ^00,  and  which  bill  the  said  E.  F.  then  indorsed  to  the  plain- 
tiff, and  thereupon  heretofore,  to  wit,  on  [4*c.]  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  retain  and  employ  him 
to  get  the  said  bill  discounted  for  the  plaintiff,  for  reward  to  the  defend- 
ant in  that  behalf,  and  would  deliver  to  him  the  said  bill  for  that  purpose, 
he,  the  defendant,  promised  the  plaintiff  to  endeavor  to  get  the  said  bill 
discounted  for  the  plaintiff,  and  to  render  to  him  an  account  of  the  said 
bill,  and  the  proceeds  thereof,  on  request,  and  that  in  case  he,  the  defen- 
dant, should  not  succeed  in  getting  the  said  bill  discounted,  he,  the  de- 
fendant, would  return  the  same  to  the  plaintiff  on  request ;  and  the  plain- 
tiff avers  that  he  did  afterwards,  to  wit,  on  the  day  and  year  last. afore- 
said, retain  and  employ  the  defendant,  and  dehver  the  said  bill  to  the 
defendant,  for  the  purpose  cmd  upon  the  terms  aforesaid  ;  yet  the  defend- 
ant disregarded  his  said  promise  in  this,  to  wit,  that  he  hath  not  rendered 
to  the  plaintiff  any  account  of  the  said  bill,  or  of  the  proceeds  thereof,  or 
returned  the  said  bill  to  the  plaisitiff,  although  he  was  afterwards,  to  wit, 
on  [4*c.],  requested  by  the  plaintiff  so  to  do,  and  a  reasonable  time  for  so 
doing  hath  elapsed.  \If  the  defendant  has  received  any  money  on  account 
of  the  hill,  add  a  count  for  money  hcul  and  received ;  see  1  M.  S^  P.  438. 
Add  account  stated  and  breach,  as  ante,  42,  43,  Form  1. 


{q)  See  a  form,  Mallett  v.  Hutchieon,?  B.  &  C.  639. 
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12.  Against  a  distraining  Broker  far  negligence  in  keeping  and 

selling  the  Goods  distrained. 

For  that  whereas  before  and  at  the  time  of  the  making  of  the  promise 
next  mentioned,  one  E.  F.  was  tenant  to  the  plaintiff  of  a  certain  mes* 
mage  and  premises,  at  and  under  a  certain  rent  to  be  therefore  paid  to  the 

plaintiff  tin  that  behalf;  whereof  a  certain  sum,  to  wit,  £ ,  was  then 

due  and  in  arrear  from  the  said  £.  F.  to  the  plaintiff,  and  certain  goods, 
more  than  sufficient  to  satisfy  the  said  arrears  of  rent,  were  then  on  the 
said  premises,  and  were  then  liable  to  be  taken  as  a  distress  for  the  said 
arrears ;  and  thereupon  heretofore,  to  wit,  on  [4*c.]  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  had  retained  and  authorized 
him,  as  a  distraining  broker,  to  seize  and  take  the  said  goods  as  a  distress 
for  the  said  rent,  and  to  proceed  thereupon  according  to  law,  and  to  sell 
the  said  goods  under  the  said  distress,  if  the  said  E.  F.  should  not  replevy 
the  said  goods  or  satisfy  the  said  arrears  of  rent,  and  the  costs  of  the 
said  distress,  in  due  course  of  law,  for  reward  to  him  in  that  behalf,  the 
plaintiff  then  promised  the  defendant  that  he,  as  such  distraining  broker 
as  aforesaid,  would,  with  due  care  and  dihgence,  seize  and  take  the  said 
goods  as  a  distress  for  the  said  rent,  and  would  take  due  and  proper  care 
of  the  same  whilst  they  continued  in  his  charge  and  possession  as  such 
broker  as  aforesaid,  so  that  the  same  might  be  appraised  and  sold  in  or* 
der  to  satisfy  the  said  arrears  of  rent  and  the  costs  of  such  distress,  in 
case  they  should  not  be  replevied  by  the  said  E.  F.,  or  in  case  the  said 
£.  F.  should  not  in  due  course  of  law  satisfy  the  said  arrears  and  the 
costs  of  the  said  distress,  to  wit,  within  five  days,  and  that  in  such  case 
the  defendant  would  take  due  and  proper  care  in  selUng  and  disposing  of 
the  said  goods  aAer  the  expiration  of  the  said  five  days  ;  and  the  plain- 
tiff avers,  that  although  the  defendant  did  then  seize  and  take  the  said 
goods  upon  the  said  premises  as  such  distress  for  the  said  arrears  of  rent, 
the  same  remaining  unpaid,  yet  he  disregarded  his  promise,  in  this,  to 
wit,  that  he  did  not  take  due  and  proper  care  of  the  same  whilst  they 
continued  in  his  possession  as  such  broker  as  aforesaid ;  and  by  reason 
thereof  a  great  part,  toVit,  half  of  the  said  goods  were  during  that  time, 
to  wit,  on  the  day  and  year  aforesaid,  wrongfully  removed,  taken,  and 
eloigned  from  the  said  premises,  and  from  the  defendant's  custody,  by 
the  said  E,  F.  an  d  others  in  collusion  with  him,  without  satisfying  the  said 
rent  or  replevying  the  said  goods,  and  without  the  plaintiff's  consent, 
and  ceased  to  be  a  security  for  the  said  arrears  of  rent ;  and  although 
the  defendant  afterwards,  at  the  expiration  of  the  said  five  days,  to  wit, 
on  [^c]  sold  the  residue  of  the  said  goods,  yet  he  did  not  take  due  and 
proper  care  in  the  sale  thereof,  whereby  the  best  prices  were  not  obtaiiH 
ed  for  the  said  goods  that  might  have  been  obtained  had  the  said  sale 
been  conducted  in  a  careful  and  proper  manner,  and  the  plaintiff  lost  the 
benefit  that  would  otherwise  have  accrued  to  him  from  the  said  distress ; 
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and  bj  reason  thereof  a  great  part  of  the  said  arrears  of  rent,  to  wit, 
£  ,  remained  and  are  unsatisfied,  and  the  plaintiff  is  likely  to  lose 
the  same. 


f  13.  Declaration  against  an  Agent,  on  his  implied  Promise  thai  he 
had  Authority  from  his  Principal  to  sell  Goods  to  the  Plaintiff  {r). 

For  that  whereas,  heretofore,  to  wit,  on  [S^cJ]  in  consideration  that 
the  plaintiff,  at  the  defendant's  request,  would  agree  to  purchase  from 
one  F.  F.,  through  the  agency  of  the  defendant,  the  defendant  then  rep- 
resenting to  the  plaintiff  that  he  the  defendant  was  the  agent  of  the  said 
E.  F.  in  that  behalf,  certain  goods,  to  wit  [^c]  at  a  certain  price,  to  wit 
[4*^*  stating  the  terms  of  contra^t^']  the  defendant  then  undertook  and 
promised  the  plaintiff  that  he  the  defendant  had  full  and  competent  power 
and  authority  from  the  said  £.  F.  to  sell  and  dispose  of  the  said  goods  to 
the  plaintiff  on  the  said  terms  ;  and  the  plaintiff  avers,  that  he,  confiding 
in  the  defendant's  promise,  did  then  agree,  through  the  defendant's  agen- 
cy, to  buy  the  said  goods  of  the  said  £.  F.  on  the  terms  afdtesaid,  and 
was  always  ready  and  willing  to  accept  and  pay  for  the  same  on  the 
terms  aforesaid,  and  then  requested  the  said  E.  F.  to  deliver  to  him,  the 
plaintiff,  the  said  goods  upon  the  said  terms,  yet  the  defendant  disregar- 
ded his  promise,  and  deceived  the  plaintiff  in  this,  to  wit,  that  the  de- 
fendant had  not,  at  the  time  of  his  said  undertaking,  or  afterwards,  pow- 
er or  authority  from  the  said  E.  F.  to  sell  the  said  goods  to  the  plaintiff 
on  the  said  terms,  whereby  the  said  agreement  became  and  was  void,  and 
by  reason  thereof  and  of  the  said  £.  F.'s  refusal  to  deliver  the  said  goods 
to  the  plaintiff  on  the  terms  aforesaid,  the  plaintiff  hath  been  deprived  of 
the  advantages  that  would  otherwise  have  accrued  to  him  from  the  com-* 
pletion  of  the  said  agreement.  [State  any  other  special  damage  that  may 
have  accrued  to  plaintiff, 

14.  Declaration  by  a  Principal  against  his  del  credere  Agent ^  on  his 

Guarantee,  (s) 

For  that  whereas  heretofore,  to  wit,  on  [^c]  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant;  would  retain  and  employ  him, 
for  commission  and  reward  to  him  in  that  behalf,  to  sell  and  dispose  of 

certain  goods,  to  wit  [^c.J  of  the  plaintiff,  of  great  value,  to  wit,  £ , 

for  the  plainfiff,  he  the  defendant  then  promised  the  plaintiff  to  endeavor 
to  sell  and  dispose  of  the  said  goods  for  the  plaintiff,  and  to  be  responsi- 
ble to  him  for  the  price  of  the  same  when  the  same  should  become  due 
on  such  sale  therefore  as  aforesaid ;  and  the  plaintiff  avers,  that  he  did 
then  retain  and  employ  the  defendant,  upon  the  said  terms,  to  sell  and 

(r)  See  form,  &c.  Pauli  v.  Simes,  6  0.  Theob.  Pr.  db  S.  64 ;  Morris  and  others  v. 
&  P.  506.  Cleasby,  4  M.  ^Ee^  Sel.  666. 

(#)  See  Chit.  jun.  Contract,  2d  ed.  171 : 
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dispose  of  the  said  goods  for  the  plaintiff,  and  the  defendant  then  seld 
and  disposed  of  the  said  goods  for  the  plaintiff  [to  wit,  to  one  E.  F.  j  for 

a  large  sum  of  money,  to  twit,  £ ,  and  although  the  credit  and  time 

of  payment  for  the  price  of  the  said  goods  by  the  said  E.  F.  have  elapsed, 
yet  the  said  E.  F.  did  not,  although  he  was  afterwards,  to  wit,  on  [4*^.] 
requested  by  the  plaintiff  so  to  do,  pay  to  him  the  said  sum  of  money,  or 
any  part  thereof;  of  all  which  the  defendant  then  had  notice;  yet  he 
hath  not  paid  the  same  to  the  plaintiff,  although  he  was  then  requested 
by  the  plaintiff  so  to  do,  and  the  same  is  still  due  and  in  arrear.  [If  dt- 
fendant  has  received  the  price,  add  a  count  for  money  had  and  received* 
Conclude  with  account  stated  and  breach,  as  cmte,  43. 


DECLARATION  FOE  AGISTMENT.  (0 


Commencement  J  4*^*  ^  ^^  Form  1,  ante,  42,  to  the  asteriskj  and  then  pro- 
ceed as  follows .-]  for  the  agistment,  feeding  and  taking  care  of  cattle  by  the 
plaintiff,  agisted,  fed  and  taken  care  of  for  and  at  the  defendant's  re- 
quest, in  and  upon  certain  lands  and  premises  of  the  plaintiff,  and  in  [ac* 
count  stated  and  breach,  as  ante,  43. 


ASSUMPSIT  FOR  AN  ANNUITY. 


For  the  arrears  of  an  Annuity  which  Defendant  in  writing  promis- 
ed to  allow  the  Plaintiff  in  consideration  of  past  seduction  and 
cohabitation,  {u) 

For  that  whereas  before  the  making  the  promise  of  the  defendant  here- 
inafter mentioned,  the  defendant  had  seduced  and  debauched  the  plain- 
tiff, and  had  induced  and  procured  her  to  cohabit  with  him  as  his  mis- 
tress for  a  long  time,  to  wit,  two  years,  and  the  plaintiff,  by  reason  of 
the  premises,  had  been  and  was  greatly  injured  in  her  character  and  rep- 
utation, and  prejudiced  in  and  deprived  of  the  means  of  honestly  procu- 
ring a  livelihood,  and  was  otherwise  damnified  ;  and  whereas  before  and 
at  the  time  of  the  making  the  promise  of  the  defendant  hereinafter  men- 
tioned, the  plaintiff  had  ceased  to  cohabit  with  and  then  Uved  apart  and 
separate  from  the  defendant,  and  thereupon  heretofore,  to  wit,  on  [^c] 
it  was  agreed  between  the  plaintiff  and  the  defendant  that  they  should 

(0  If  the  defendant  had  possession  of  Contr.  2d  ed.  516.     Semble,  it  must  be  in 

tbe  land,  the  count  should  be  for  the  use  writinj;,  by  virtue  of  ihe  Statute  of  Frauds, 

of  landf  &c.     See  a  form  for  horse-meat  29  Car.  2,  c.  3,  s.  4,  as  a  contract  whicb 

and  stabling,  ^05^  the  parties  contemplated   would  continue 

(u)  That  this  contract  is  valid,  see  Gib-  beyond  a  year;  Chit.  jun.  Contr.  58.     Tbe 

son  t?.  Dickie,  3  M.  ^Sel.  463;  Binnin^ton  contract  is  not  within  the  Annuity  Act, 

V.  Wallis,  4  B.  &  Al.  650;   Chit.  jun.  there  being  no  pecuniary  consideratioo. 
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continue  to  live  apart  from  each  other,  and  that  no  immoral  inter- 
course or  connection  should  ever  again  take  place  between  them ;  and 
the  defendant,  as  a  compensation  for  the  injury  so  sustained  by  the  plain- 
tiff, and  in  consideration  of  the  premises,  then  undertook  and  promised 
the  plaintiff  to  allow  and  pay  to  her  yearly  and  every  year,  from  the 
tfirst  day  of  January  then  next,  and  which  was  in  the  year  of  our  Lord 

,  during  the  life  of  the  plaintiff,  towards  and  for  her  support  and 

maintenance,  a  certain  annuity  or  yearly  sum  of  ^50.  And  the  plaintiff 
arers,  that  although  the  plaintiff  and  the  defendant  did  not,  at  any  time 
after  the  making  of  the  said  promise  of  the  defendant,  reside  or  cohabit 
together,  or  have  any  further  immoral  intercourse  or  connection  together, 
yet  the  defendant,  disregarding  his  said  promise,  hath  not  allowed,  or 
paid,  or  caused  to  be  paid  to  the  plaintiff  the  said  annuity  or  yearly  sum 
of  <£50,  or  any  part  thereof,  although  often  requested  so  to  do  ;  and  a 

large  sum  of  money,  to  wit,  the  sum  of  £ ,  of  the  said  annuity,  for 

divers,  to  wit, years,  ending  upon  and  next  before  a  certain  day,  to 

wit,  the day  of ,  in   the  year  of  our  Lord ,  now  is  due  and 

in  arrear  and  unpaid  from  the  defendant  to  the  said  plaintiff,  contrary  to 
his  said  promise.  And  whereas  also,  [add  account  stated  and  breach,  as 
ante,  42,  43.] 

APOTHECARIES. 


Declaration  by  a  Surgeon  and  Apothecary  for  his  Bill,  (x) 

Commencement  as  in  Form  1,  ante,  42,  to  the  asterisk,  and  then  proceed :"] 
For  the  work  and  labor,  care  and  attendance  of  the  plaintiff,  by  him 
done  and  bestowed  as  a  surgeon  (y)  and  apothecary,  at  the  request  of 
the  defendant,  in  and  about  the  healing  and  curing,  and  endeavoring  to 
heal  and  cure  the  plaintiff  and  divers  other  persons  of  divers  disorders, 
sicknesses  and  maladies  under  which  they  respectively  languished  ;  and 
also  for  divers  medicines  and  other  necessary  things  provided,  adminis- 
tered, delivered  and  appHed  on  those  occasions  for  the  defendant  and  at 
his  request.     [^Add<ucount  stated,  and  breach,  as  ante,  43,  Form  L 


DECLARATIONS  BY  THE  ASSIGNEES  OF  A  BANKRUPT. 


1.  Declaration  for  Goods  sold,  fyc.  by  the  Bankrupt. 

Commencement   as   ante,  11,  Form  7,  cmd  see  notes  there.]     For  that 

(x)  See  the  form,  Ring  v.  Rozbrough,  2  sufficient. 

C.  &  J.  418  ;  2  Tyr.  468,  S.  C. ;  and  notes  (y)  Omit  this,  if  the  plaintiff  be  not  a 

to  the  pleas  in  actions  by  and  against  apo-  surgeon,  or  if  he  attended   merely  as  an 

thecariev,  post.     The  common  count  (or  apothecary, 
work  and  materials  would,  in  strictness,  be 

[+58] 
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whereas  the  defendant,  before  the  said  E.  F.  became  a  bankrupt,  to  wit, 
on  [^c.  any  day  before  the  bankruptcy,^  was  indebted  to  the  said  £.  F.  is 

£,^ for  goods  sold  and  delivered  bj  the  said  £.  F.  to  the  defendant  at 

his  request,  and  in  [state  any  other  debts  in  the  same  toay^  see  ante^  43,) 
and  the  defendant,  in  consideration  thereof,  before  the  said  bankruptcj, 
to  wit,  on  the  tday  and  year  aforesaid,  promised  the  said  E.  F.  to  paj 
him  the  said  suras  on  request,  yet  the  defendant  did  not  pay  the  said  mo- 
neys or  any  part  thereof  to  the  said  E.  F.  before  his  bankruptcy,  nor  hath 
he  paid  the  same  to  the  plaintiffs'  assignees  as  aforesaid,  {z)  or  either  of 
them,  since  the  said  bankruptcy,  [if  necessary  to  prove  a  promise  to  the  as- 
signeesy  {a)  insert  next  form  as  a  second  count, "]  to  the  damage  of  the  plain- 
tiffs, as  assignees  as  aforesaid,  of  £ ,  and  therefore  they  bring  their 

suit,  &c. 


2.  By  the  Assignees  of  a  Bankrupt  laying  a  debt  to  the  Bankntpl 

and  a  promise  to  the  Assignees,  [h) 

Commencement  as  ante,  11,  Form  7,]  for  that  whereas  the  defendant, 
before  the  said  E.  F.  became  a  bankrupt,  to  wit,  on  [4*^*]  ^^^  indebted 
to  the  said  E.  F.  in  £ ,  for  goods  sold  by  the  said  E.  F.  to  the  defen- 
dant at  his  request,  and  in  £ ,  for  [^showing  any  other  debt\  ;  and  the 

said  moneys  being  in  arrear,  the  defendant,  in  consideration  of  the  prem- 
ises, afterwards  and  aller  the  said  bankruptcy,  to  wit,  on  [<$-c.  any  day 
before  action,"]  promised  the  plaintiffs,  as  {c)  assignees  as  aforesaid,  to 
pay  them  the  said  moneys  on  request,  yet  the  defendant  hath  not  paid 
the  same  or  any  part  thereof,  to  the  damage  of  the  plaintiffs,  as  assignees 
as  aforesaid,  of  £ ,  and  therefore  they  bring  their  suit,  ^c. 


8.  By  Assignees  on  causes  of  action  arising  after  the  Bankruptcy,  (d) 

Commencement  as  before,'\  for  that  whereas  the  defendant,  after  the  said 
E.  F.  became  a  bankrupt,  to  wit,  on  [4'c.]  was  indebted  to  the  plaintiffs, 

as  assignees  as   aforesaid,  in  £ for  goods  sold  and  delivered  by  the 

plaintiffs,  as  assignees  as  aforesaid,  to  the  defendant  at  his  request ;  and 

in  £ for  money  paid  by  the  plaintiffs,  as  assignees  as  aforesaid,  for  the 

defendant's  use  at  his  request ;  and  in  £ for  money  received  by  the  de- 
fendant for  the  use  of  the  plaintiffs,  as  assignees  as  aforesaid  ;  and  in  £ 


{zS  Need  not  state   here  as  assignees,  due  to  him  in  his  individual  or  private  ca- 

Cobbott  V.  Cochrane,  8  Bing.  17;  1  M.  &  pacity. 

Sc.  55 ;  S.  C.  (6)  See  ante,  45,  note  (y). 

(a)    The  above   count  may   be  joined  (c)  The  word  a5  seems  lo  be  here  emeo- 

witb  both  or  either  of  the  forms,  2,  3.     If  tiai  to  show  that  the  plaintiffs  are  claiming 

those  forms  be  used  as  additional  counts,  in  their  representative  character,  aee  antt, 

state  in    the  second  breach  that  defendant  45,  n.  (z). 

Eromised  to  pay  and   hath  not  paid  "the  {d)  This  count  may  be  joined  with  both 

isi'mentioned  uiunoys."   An  assignee  can-  or  either  of  the  two  preceding  forms, 

not  join  with  the  above  a  count  for  a  debt  » 

[tfiO] 
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for  money  found  to  be  due  from  the  defendant  to  the  plaintiffs,  as  assignees 
as  aforesaid,  upon  an  account  stated  between  the  defendant  and  the  plain- 
tiffs, as  assignees  as  aforesaid ;  and  the  defendant,  in  consideration  of  the 
premises  then  promised  the  plaintiffs,  as  assignees  as  aforesaid,  to  pay 
them  the  said  moneys  on  request,  yet  the  defendant  hath  not  paid  the 
said  moneys  or  any  part  thereof,  to  the  damage  of  the  plaintiffs,  as  assig- 
nees as  aforesaid,  of£ ,  and  therefore  they  bring  their  suit,  dec. 

14.  Declaration  by  the  Assignees  of  a  Bankrupt  and  the  solvent 

Partner  qf  the  Bankrupt. 

Commencement  as  ante,  12,  Form  8,  €md  see  the  notes  thereon,^  For  that 
whereas  the  defendant,  on  [Sfc.  any  day  before  the  bankruptcy y]  was  in- 
debted to  the  said  A.  B.  and  the  said  E.  F.,  before  the  said  E.  F.  became 

a  bankrupt,  in   the  sum  of  £ ,  for  goods   sold  by  the  scud  A.  B.  and 

the  said  E.  F.  to  the  defendant  at  his  request,  and  in  [proceed  in  the  same 
manner  with  other  causes  of  action,  see  cmte,  4S:]  And  the  defendant,  in 
consideration  of  the  premises,  afterwards  and  before  the  said  £.  F.  be- 
came a  bankrupt,  to  vrit,  on  the  day  cmd  year  aforesaid,  promised  the' 
said  A.  B.  and  the  said  E.  F.  to  pay  them  the  said  moneys  on  request ; 
yet  the  defendant  did  not  pay  the  said  moneys  or  any  part  thereof  to  the 
said  A.  B.  and  the  said  £.  F.,  or  either  of  them,  before  the  said  bank- 
ruptcy, nor  hath  he  paid  the  same  or  any  part  thereof  to  the  said  A.  B. 
and  C.  D.,  assignees  as  aforesaid,  or  either  of  them,  since  the  said  £.  F. 
became  a  bankrupt.  [If  necessary ^  add  a  count  on  a  promise  to  A.  B,  and 
the  other  plaintiff  as  assignee^  after  the  bankruptcy^  Conclude  as  ante^  12« 
Form  a] 

BY  THE  ASSIGNEES  OF  AN  INSOLVENT  DEBTOR. 


1.  On  a  Cause  of  Action  which  accrued  to  the  Insolvent. 

Commencement  as  ante,  12,  Form  9 ;  and  see  notes  thereon,  (e)]  For  that 
whereas  the  defendant  heretofore  and  before  the  said  E.  F.  subscribed 
his  petition  to  the  said  Court  for  the  Relief  of  Insolvent  Debtors  in  Eng- 
land for  his  discharge  from  such  imprisonment,  as  such  insolvent  debtor 
as  aforesaid,  according  to  the  provisions  of  the  said  statute,  to  wit,  on 

[^c]  was  indebted  to  the  said  E.  F.  in  the  sum  of  £ for  goods  sold 

by  the  said  E.  F.  to  the  defendant  at  his   request,  and  in   £  for  [^c. 

here  state  the  subject-matter  of  the  debt  arising  to  the  insolvent,  and  account 
stated,  as  usual;  see  ante,  43;  J  and  the  defendant,  in  consideration  of  the 
premises,  afterwards  and  before  the  saidE.  F.  subscribed  his  said  petition 
as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  promised  the  said  E.  F. 
to  pay  him  the  said  moneys  on  request ;  yet  the  defendant,  not  regarding  his 
said  promise,  hath  not  yet  paid  the  several  suma  of  money,  or  any  of^hem, 

(0)  See  Chit.  Jan.  Contr.JM  ed.  ICT  to  167. 

Vol.  I.  9  lt«Ol 
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or  any  part  thereof,  to  the  said  E.  F.  before  he  subscribed  his  said  peti* 
tion  as  aforesaid,  or  to  the  plaintifi*,  assignee  as  aforesaid,  although  often 
requested  so  to  do,  and  the  said  moneys  are  in  arrear  \ifnecessitryt  addn 
count  on  promises  to  ike  assignee  ;  see  next  form  ;]  to  the   damage  of  the 

plaintiff,  as  assignee  as  aforesaid,  of  dS ,  and    therefore  he  brings  hb 

suit,  &c. 

12.  By  the  Assignee  of  an  Insolvent  Debtor ,  on  a  cause  of  adion  ac- 
cruing after  the  Petition,  (/) 

Commencement  as  in  last  form,]  For  that  whereas  the  defendant,  after 
the  said  E.  F.  subscribed  his  petition  to  the  said  Court  for  the  Relief  of 
Insolvent  Debtors,  for  his  relief  and  discharge  from  imprisonment,  as  such 
insolvent  debtor  as  aforesaid,  cu^cording  to  the  provisions  of  the  said  stat* 
ute,  to  wit,  on  [<$*c.]  was  indebted  to  the  plaintiff,  as  assignee  as  aforesaid, 

in<£ for  goods  sold  and  delivered  by  the  plaintiff,  as  assignee  as  aforesaid* 

to  the  defendant,  at  his  request  [or  ^^  for  money  by  the  defendant  had 
and  received  for  the  use  of  the  plaintiff,  as  assignee  as  aforesaid,*'  insert- 
ing such  other  debt  as  maybe  due  andean  be  included^]  and  in  £  for  mo- 
ney found  to  be  due  from  the  defendant  to  the  plaintiff,  as  assignee  as  afore- 
said, upon  an  account  stated  between  the  defendant  and  the  plaintiff,  as 
assignee  as  aforesaid :  And  the  defendant,  in  consideration  of  the  premises, 
aAei  wards,  to  wit,  on  the  day  and  year  aforesaid,  promised  the  plaintiff^ 
as  assignee  aforesaid,  to  pay  him  the  said  moneys  on  request;  yet  the  de- 
fendant hath  not  paid  the  said  moneys,  or  any  part  thereof;  to  the  damage 

of  the  plaintiff,  as  assignee  as  aforesaid,  oi  £ ;  and  therefore  he  brings 

his  suit,  &c. 

* 

BY  AND  AGAINST  ATTORNEYS. 


1.  Declaration  by  an  Attorney,  for  his  BiU  of  Costs  for  prosecuting 
or  defending  Suits,  or  for  Conveyancings  or  otherwise,  (g) 

Commencement,  Sfc.  as  in  the  form  ante,  42,  to  the  asterisk,  and  then  pro- 

(f)  See  antCy  12,   note  (A);    Chit.  jun.  cessarj   pecuniary    means,  is  over-ruled; 
Contr.  2d  ed.  162,  166.  and   upon  reasonable  notice,  and  demaod 

(g)  An  attorney  may  maintain  asaumpsit  and  refusal  of  the  necessary  funds,  the  al- 
or  debt  for  the  recovery  of  ills  bill  of  costs,  torney  may  decline  further  proceedings. 
In  many  canos  the  latier  is  the  preferable  and  recover  his  bill  to  the  extent  to  which 
form  of  action.  The  common  count  for  be  has,  at  the  time  of  abandonment,  con- 
work,  as  antCy  42,  43,  would  suffice.  But  ducted  or  defended  the  action,  although 
it  is  usual  to  state  the  plaintiff 's  capacity  such  action  be  unfinished;  VansanSao  v, 
of  attorney,  and  that  he  did  the  work  in  Brown,  9  Bins.  402;  2  M.  &  Sc.  543,  S. 
that  character.  See  the  law  on  this  sub-  C;  VVadswortTi  v,  Marshall, 'i  C.  &  J  665; 
jcct,  Tidd,  Qth  ed.  325  to  335;  Chit.  jun.  Rowson  v.  Earle,  M.  <&  Mai.  538  ;  Hobr 
Contr.  2d  ed.  44U,  446;  and  id.  n.  (z) ;  and  v.  L'^uilt,  3  B.  &  Ad.  350.  In  general, 
the  notes  to  the  pleas  in  actions  by  and  however,  an  attorney's  contract,  oo  being 
against  attorneys, po^^  The  old  doctrine  'employed  in  a  suit,  is  that  he  will  complete 
that  an  attorney  is  bound  to  continue  a  it ;  and  the  Statute  of  Limitations  run 
suit  which  he  has  been  retained  to  prose-  against  his  bill  of  costs  only  from  the  thn« 
cute  or  defend,  until  its  termination,  al-  the  suit  is  ended  ;  Harris  and  another  r. 
though  his  client  refuse  to  supply  the  ne-  Osbourn,  2  C  &.  M.  629 ;  Ruthery  r.  Mun* 
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ceed;"]  for  the  work  and  labor,  care,  diligence,  journeys,  and  attendances 
tof  the  plaintiff,  by  him  done,  performed,  and  bestowed,*  as  the  attorney 
and  solicitor  of  and  for  the  defendant,  (h)  and  at  his  request,  and  for  fees 
due  and  of  right  payable  to  the  plaintiff  in  respect  thereof,  and  for  ma- 
terials (t )  and  necessary  things  by  the  plaintiff  provided  in  and  about  the 

said  work  and  labor  for  the  defendant,  and  at  his  reqtiest,  and  in  £ 

for  money  paid  [^c.  add  money  paid^  (ucount  stated^  and  breach^  as  ante, 
43.] 

•  ^^ 

S..  General  Count  against  an  Attorney,  for  negligence  in  conducting 
an  action  at  the  Plaintiff^ a  suit  against  a  third  person,  {k) 

Commencement  as  ante,  1 ;  see  ante^  12.]  For  that  whereas  heretofore, 
to  wit,  on  [^c]  in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  had  then  retained  and  employed  him  as  an  attorney  of  the  said 
Court  [or  *'  of  the  Court  of **J  to  prosecute  and  conduct  a  certain  ac- 
tion in  the  same  Court  by  and  at  the  suit  of  the  plaintiff  against  one  S.  S. 
for  the  recovery  of  a  certain  large  sum  of  money  which  the  plaintiff  claim- 
ed (/)  to  be  due  to  him  from  the  said  S.  S.  for  fees  and  reward  to  the  de- 

nings,  1  B.  dD  Ad.  17.  An  auorney  can-  Wright  v.  Gastle/3  Mer.  12. 
Do(  recover  if  hi»  clerk  alune  conducted  the  (A)  If  the  buaiooss  were  done  6n  defen- 
butiness,  and  hi«  clerk  resided  and  car-  dant's  credit  for  a  third  person,  state  at  the 
ried  on  business  at  a  distance  from  the  asterisk,  '*  as  an  atiorney  and  solicitor  in 
attorney,  and  the  clerk  had  the  entire  su-  and  about  divers  businesses,  at  the  request 
perintendence  of  the  business,  and  the  of  the  defendant,  and  for  fees,"  ^^c,  see 
attorney  had  not  the  means  of  exercising  Scrace  r.  Whittington,  2  B.  ^  C.  11 ;  3  D. 
his  judgment  in  the  matter;  Hopkinson  r>.  6l  K.  195,  S.  C.  If  the  third  party  were 
Smith,  7  Moore,  237;  1  Bing.  13,8.  C.  to  be  responsible  in  the  first  instance,  the 
An  attorney  is  bound  by  his  agreement  to  defendant  can  only  be  bharged  upon  a  spe- 
chargeonly  money  out  of  pochet,  although  cial  count  upon  a  written  guarantee,  under 
lie  was  misl^  by  his  client's  statement  as  the  Statute  of  Frauds,  if  the  action  be  by 
to  his  right  of  action  ;  Thwaites  t.  Mack-  an  attorney  against  his  agent,  the  form  may 
arson,  3  C.  de  P.  341  ;  Moo.  &,  M.  199,  S.  be  at  the  asterisk — "  as  an  attorney,  and  as 
C.  The  master  msy  tax  his  chnrges,  though  the  "plaintiff's  agent  for  him,  isind  at  his  re- 
it  was  agreed  he  should  be  paid  at  a  fixed  quest,  and  for  lees,"  &.c. 
rate;  Drax  r.  Scroope,  2  b.  &  Ad.  581.  (t)  This  is  correct,  Fisher  v.  Snow,  3 
He  may  recover  his  bill  for  issuing  a  fiat  Dowl.  P.  C.  27. 

in  bankruptcy,  against  a  person  who  em-         {k)  The  action  may  be  in  assumpsit  for 

ployed  him  so  to  do,  but  was  not  petition-  the  breachTof  the  promise,  or  in  ease  (see 

ing  creditcir,  although  no  assets  are  receiv-  forms,  posty)  for  ine   violation  of  the  im- 

ed,  dec. ;  Pocock  v.  Russen,  M.  &  Mai.  plied  duty.     There  must  be  gross  neglect 

357.     If  his  client  sue  in  formA  p(Luperis,  or  unskilfulness,  or  the  attorney  is  not  lia- 

he  can  only  recover  money  out  of  pocket ;  ble  ;  Russell  v.  Palmer,  2  Wils.  325  ;  Pitt 

Philipe  V.  Baker,  1  C.  &  P.  533.     He  can-  v.  Yalden,4  Burr.  2060  ;  Laidler  v.  Elliott, 

not  recover  his  bill  if  he  was  guilty  of  a  3  fi.  &  C.  728,  762;  5  D.  <&  K.  635,  638, 

fraud  on  the  Court  in  colorably  releasing  a  S.  C. ;  Godefroy  v.  Dalton,  4.M.  &  P.  149; 

party  liable  to  him,  to  make  him  a  witness,  6  Bing.  461,  per  TindaX,  C.  i. ;   Bsikie  v. 

&c. ;  Williams  V.  Goodwin,  11  Moore,  342.  Chandless,  and  Compton  v.  Chandless,  3 

When  he   may  sue  two  persons  jointly,  if  Camp.  17,  19 ;  Kemp  v»  Burt,  1  N.  &  M. 

employed  by  them,  though  they  were  sep-  262.  4  B.  d&  Ad.  424;  Frankland  v.  Cole, 

arately  interested  ;  Hellings  v.  Gregory  and  2  C.  &  J.  590 ;  Chit.  jun.  Contr.  2d  ed.  440 

another,  1  C  dc.  P.  627;  10  Moore,  337,  S.  to  443.     The  having  acted   on  counsel's 

C.    When  a  firm  of  attorneys  may  sue,  opinion  is  not  decisive  that  there  was  n6t 

although  only  one  of  the  partners  was  ad-  gross  unskilfulness,  d^c;  Ravengav.  Mack- 

mitted  in  the  Court  in  which  the  business  intosh,  2  B.  6lC.  693;  4D.  d:  R.  187,  S. 

was  performed  ;  Arden  v.  Tucker,  4  B.  &  C. ;  Kemp  v.  Burt,  and  Godefroy  v.  Dalton, 

Ad.  815.    An  attorney  emploved  generally,  tibi  supra. 
has  no  power  to  nc»— merely  to  defend }        {I)  it  is  not  necessary  to  charge  an  ac- 
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fendant  in  that  behalf,  he  the  said  defendant  undertook,  and  then  pron>- 
ised  the  plaintiflT  to  use  due  and  proper  care,  gkill,  «nd  dilif  ence  in  and 
about  the  bringing,  prosecuting,  and  conducting  the  said  action ;  neverthe- 
less the  said  defendant  did  not  regard  his  said  promise  in  this,  that  he  did 
not  use  due  or  proper  care,  skill,  or  diligence  in  and  about  the  [(nritiginff^ 
prosecuting  or  conducting  the  said  action,  (m)  and  on  the  contrary  there- 
of,  he  the  said  defendant,  as  such  tattorney,  then  [braughtjl  prosecuted  and 
conducted  the  said  action  in  so  careless,  irregular,  unskilful  and  improper  a 
manner,  contrary  to  his  duty  as  such  attorney  as  last  aforescdd,  that  by 
reason  thereof  the  proceedings  of  the  defendant  in  the  said  action,  as  such 
attorney  as  aforesaid,  afterwards,  to  wit,  on  [^c]  became  and  were  fa- 
tile  and  unavailing,  and  the  plaintiff  did  not  succeed,  and  was  defeated 
therein,  and  was  forced  to  suffer  himself  to  be  and  was  nonsuited  therein 
[according  to  the  fcicts^']  and  he  the  said  plaintiff  thereby  whollj  lost  the 
means  of  recovering  the  money  by  him  claimed  and  sought  to  be  recover- 
ed as  aforesaid,  and  is  not  Ukely  ever  to  obtain  the  same ;  and  thereby  al- 
so the  plaintiff  became  liable  for  and  was  subjected  to  the  costs  and  ex- 
penses of  the  said  S.  S.  by  him  incurred  in  defending  the  said  action,  to 

wit,  £ ,  and  was  then   obliged  to  pay  the  same  to  him  ;  and  thereby 

also  the  plaintiff  inourred  and  was  subjected  to  other  expenses,  to  wit, 

£ 9  in  prosecuting  the  said  action,  and  was  and  is  otherwise  injured, 

to  the  damage  of  the  said  plaintiff  of  £ ,  and  therefore  he  brings  his 

suit,  ^c. 


3.  General  Count  against  an  Attorney,  far  negligence  in  defending 

a  cause  at  the  trial.'{n) 

For  that  whereas  before  the  making  of  the  defendant's  promise  here- 
inafter next  mentioned,  an  action  was  depending  in  the  said  Court  [or 

**in  the  Court  of ,"]  by  and  at  the  suit  of  one  B.  R.  against  the 

plaintiff,  and  heretofore,  to  wit,  on,  [4-c.]  in  consideration  thereof,  and 
that  the  plaintiff  had  then  retained  the  defendant,  as  an  attorney  of  the 
•aid  Court,  to  manage  and  conduct  the  defence  of  the  plaintiff  to  the 
said  action,  for  reward  to  the  defendant,  he  the  defendant  then  promised 
the  plaintiff  to  use  due  care  and  diligence  in  managing  and  conducting 
the  said  defence ;  and  although  the  said  action  was  proceeded  with,  yet 
the  defendant  hath  disregarded  his  promise,  in  this,  to  wit,  that  he  did 


tual  debt ;  and  it  seems  better  not  to  do  so, 
See  Lee  f?.  Ayrton,Penke'8R.  115;  Brown 
V.  Jacobs,  2  Esp.  R.  726. 

(m)  The  New  Rules  render  it  necessary 
that  there  should  be  but  one  count  for  care- 
lessness, Ac.  in  one  transaction  ;  and  it  is 
therefore  oAen  expedient  to  lay  the  cause 
of  action  in  a  general  form.  But  in  cases 
where  there  is  no  difficulty  in  proving  a 
particular  neglect,  ^c.  it  may  be  more  cor- 
rect to  state  it  in  a  more  specific  shape, 
effected  by  alleging  that  de- 


fondant  did  not  use  due  care,  Ac.  io  and 
about  the  bringing,  &c.  the  said  action,  •*  id 
this,  to  wit,  that  afterwards,  to  wit,  on,  &c. 
he  proceeded  to  trial  in  the  said  action  with- 
out  taking  due  care  to  provide  and  adduce 
proper  evidence  on  tbe  plaintiff's  behalf  in 
support  thereof,"  &c.  according  to  the  fact, 
"  and  by  reason  thereof,"  &c.  as  above. 

(n)  Hoby  v.  Built,  3  B.  &  Ad.  350 ; 
Reece  v.  Rigby,  4  B.  &  Al.  202  j  Godefroy 
V.  Jay,  7  Bing.  413  ;  5  M.  &  P.  284,  5.  C. 
See  next  form. 
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nor  would  use  due  care,  skill,  or  diligence  in  managing  or  conducting  the 
defence  to  the  said  action,  and  therein  failed  and  made  default ;  and 
nAerwards,  to  wit,  on  [^c]  managed  and  conducted  the  said  defence  in 
BO  careless,  unskilful,  and  improper  n  manner,  (o)  that  by  reason  thereof 
the  said  defence  then  failed  and  was  rendered  futile,  and  the  said  B.  R. 
then  recovered  a  verdict  in  the  said  action  against  the  said  plaintiff,  for 

A  large  sura,  to  wit,  £ ;  and  the  plaintiff  was  afterwards,  to  wit,  on 

[^tf.]  forced  to  pay  the  same,  and  a  large  sum,  to  wit,  £ ,  for  the 

costs  of  the  said  B.  R.  in  prosecuting  the  said  action ;  and  thereby  also 
fthe  plaintiff  paid  and  became  subject  to  divers  costs  and  expenses,  to  wit, 

£ ,  in  attempting  to  defend  the  said  action,  and  incidental  thereto  ; 

to  the  plaintiff's  damage,  &c.  9 


4. ^Assumpsit  against  an  Attorney  (employed  to  conduct  an  Actiori 
against  another  Attorney  for  negligence,)  for  carelessly  omitting  to 
addxice  proper  Evidence,  whereby  Plaintiff  was  nonsuited,  (p) 

For  that  whereas  before  the  making  of  the  promise  and  undertaking  of 
the  defendant  hereinafter  mentioned,  a  certain  action  had  been  commen- 
ced and  prosecuted  by  and  at  the  suit  of  S.  D.  against  the  plaintiff,  in  the 
Court  of  our  lord  the  king,  for  a  certain  cause  of  action  alleged  to  have 
accrued  to  the  said   S.  D.  against  the  plaintiff,  and  the  plaintiff  had  re- 
tained and  employed  one  C.  J.  as  his  attorney,  for  reward  to  be  paid  to 
him  in  that  behalf,  the  said  C.  J.  then  being  an  attorney  of  the  said  Court 
of  our  said  lord  the  king  of  the  bench,  to  defend  the  said  action  for  the 
plaintiff,  and  the  said  C.  J.  had  undertaken  such  defence  for  the  plaintiff^ 
and  such  proceedings  were  thereupon  had  in  the  same  Court  in  the  said  ac- 
tion, that  aflerwards,  to  wit,  on  [Sfc]  it  was  considered  and  adjudged  by  the 
said  Court  that  the  said  S.  D.  should  recover  against  the  plaintiff  the  sum 
of  £30 ;  which  said  sum  of  ^0  the  plaintiff  was  then  forced  and  obliged  to 
pay  and  did  pay  to  the  said  S.  D.  in  satisfaction  of  the  said  judgment ; 
and  thereupon  the  plaintiff  had  been  and  waa  desirous  of  commencing 
and  prosecuting  a  certain  action  against  the  said  C.  J.   for  negligence  in 
conducting  his  said  defence,  and  for  the  recovery  of  the  said  sum  of  £SQ 
so  paid  to  the  said  S.  D.  as  aforesaid  ;  of  all  which  said  several  premises 
the  said   defendant,  before  the  making  of  his  promise  hereafter  mention- 
ed, had  notice  ;  and  thereupon  heretofore,  to  wit,  on  [^c]  in  considera- 
tion that  the  plaintiff,  at  the   request  of  the  defendant,  would  retain  and 
employ  the  defendant  as  his  attorney,  for  fees  and  reward  to  the  defen- 
dant in  that  behalf,  to  prosecute  and  conduct  the  said  action  of  the  plain- 
tiff against  the  said  C.  J.,  the  defendant  undertook  and  then  promised  the 
plaintiff  to  prosecute  and  conduct  the  stud  last-mentioned  action  with  due 
care,  skill,  and  diligence ;  and  the  plaintiff  avers,  that  he,  confiding  in 


(o)  See  ante,  62,  note  (m),  and  the  next         (p)  See  form,  &o.  Godefroy  v.  Dalton,  6 
form.  Bin«.  460  5  Hoby  v.  Built,  3  B.  &  Ad.  350. 
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the  said  promise  of  the  defendant,  did  afterwards,  to  wit,  on  [<$-c.]  retain 
and  employ  the  defendant,  as  snch  attorney  as  aforesaid,  to  prosecute  and 
conduct  the  said  last-mentioned  action  on  the  terms  aforesaid  ;  and  t^e 
defendant  then  accepted  the  said  retainer  and  employment,  and  under 
and  by  virtue  thereof,  afterwards,  to  wit,  on  [4"^-]  *^  ^^^  attorney  of  and 
for  the  plaintifi*,  commenced  an  action  at  the  suit  of  the  plaintiff  against 
the  said  C.  J.  in  the  said  Court'of  our  said  lord  the  king  of  the  bench  at 
Westminster,  for  the  purpose  aforesaid ;  and  afterwards,  to  wit,  on  [^c] 
the  said  C.  J.  appeared  and  pleaded  to  the  said  action,  and  issue  was  join- 
ed f thereupon  ;  and  afterwards,  to  wit,  on  [4'C>]  the  said  last-mentioned 
cause  came  on  for  trial  in  the  said  Court  of  our  said  lord  the  king  of  the 

bench,  befoi'e ,  his  majesty's  chief  justice   of  the  said  Court  of  the 

bench,  and  was  then  tried  before  the.  said ,  and  although  it  was  then 

the  duty  of  the  defendant,  under  and  by  virtue  of  his  said  retainer  and 
his  said  promise,  to  have  had  in  the  said  Court  of  our  said  lord  the  king 
of  the  bench,  at  the  trial  of  the  said  last-mentioned  action,  evidence  of 
the  said  judgment  in  the  said  first-mentirmed  action  against  the  plaintiff  at 
the  suit  of  the  said  S.  D.,  in  order  that  it  might  then  have  appeared  to 
the  said  Court  of  our  said  lord  the  king  of  the  bench  that  judgment  had 
been  obtained  by  the  said  S.  D.  against  the  said  plaintiff  in^he  said  first- 
mentioned  action  for  the  said  sum  of  £30^  whereof  the  defendant  then 
had  notice ;  yet  the  defendant,  not  regarding  his  said  promise,  but  con- 
triving and  intending  to  injure  the  said  plaintiff  in  this  respect,  did  not 
nor  would  prosecute  the  said  last-mentioned  action  with  due  care,  skill, 
or  diligence,  but  therein  made  default  in  this,  to  wit,  that  he  wholly  neg- 
lected and  omitted  to  have  proper  evidence  of  the  said  judgment  in  the 
said  first  mentioned  action  ready  to  be  produced  to  the  said  Court  at  and 
upon  the  said  trial ;  by  reason  whereof  the  plaintiff  was  then  wholly  un- 
able to  prosecute  his  said  action  against  the  said  C.  J.  with  effect,  and 
was  then  compelled  to  suffer  himself  to  be  nonsuited  in  the  said  last-men- 
tioned action,  whereby  he  was  not  only  hindered  and  prevented  from  re- 
covering from  the  said  C.  J.  the  said  sum  of  £20  so  paid  to  the  said  S. 
D.  as  aforesaid,  in  satisfaction  of  his  said  judgment,  but  was  also  subject- 
ed to  and  necessarily  paid  a  large  sum,  to  wit,  the  sum  of  <£ ,  to  the 

said  C.  J.,  for  his  costs  and  charges  in  and  about  his  defence  of  the  said 
last-mentioned  action,  and  hath  also  been  forced  and  obliged  to  incur  a 
further  great  expense,  amounting  in  the  whole  to  £ ,  in  and  about  re- 
commencing and  prosecuting  his  said  action  against  the  said  C.  J.  To 
the  plaintiff's  damage  of  £ •;  and  therefore  he  brings  his  suit, -dec. 
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5.  Declaration  in  Assumpsit  against  an  Attorney  for  carelessness  iti 
investing  Plaintiff's  Money  upon  an  insufficient  Annuity  Se- 
curity, {q) 

For  that  whereas  before  the  making  of  the  promise  of  the  defendant 
hereinafter  mentioned,  to  wit,  on  [ij'c.],  in  consideration  that  the  plaintiff, 
at  the  request  of  the  defendant,  had  retained  and  employed  the  defendant, 
in  the  way  of  his  business  of  an  attorney  by  him  then  carried  on,  to  ad- 
vance and  lay  out  a  certain  sum  of  money,  to  wit,  the  sum  of  .£700,  for 
the  plaintiff,  in  fthe  purchase  of  an  annuity,  to  be  well  and  sufficiently  se- 
cured, and  to  investigate  and  ascertain  the  nature  and  sufficiency  of  the 
security  which  might  be  proposed  to  be  given  in  that  behalf,  and  to  obtain 
and  cause  to  be  executed  all  proper  deeds  and  writings  for  granting  and 
securing  the  payment  of  such  annuity  for  reward  to  the  defendant  in  that 
behalf,  he  the  defendant  undertook  and  then  promised  the  plaintiff  to  use 
due  and  reasonable  and  proper  care  in  advancing  and  laying  out  the  said 
sum  of  money  in  the  purchase  of  an  annuity,  and  in  investigating  and 
ascertaining  the  nature  and  sufficiency  of  the  security  to  be  given  for  the 
payment  thereof;  and  the  plaintiff  in  fact  saith,  that  although  the  defen- 
dant afterwards,  to  wit,  on  the  day  and  year  aforesaid,  did  advance  and 
lay  out  the  said  sum  of  money  for  the  plaintiff  in  the  purchase  of  a  certain 
annuity,  to  wit,  the  purchase  from  one  S.  L.  of  an  annuity  or  annual  sum 
of  <£96,  during  the  life  of  the  said  S.  L.,  for  and  in  consideration  of  the 
said  sum  of  <£700,  the  money  of  the  plaintiff,  then  advanced  and  paid  by 
the  defendant,  as  such  attorney  of  and  for  the  plaintiff,  to  the  said  S.  L., 
nevertheless  the  defendant,  not  regarding  his  said  promise,  but  contriving 
and  intending  to  deceive  and  injure  the  said  plaintiff  in  this  behalf,  did 
not  nor  would  use  due,  reasonable  and  proper  care  in  advancing  and  lay- 
ing out  the  said  sum  of  money  in  the  purchase  of  the  said  annuity,  or  in 
investigating  and  ascertaining  the  nature  and  sufficiency  of  the  security 
by  him  then  taken  for  the  payment  of  the  said  annuity  upon  the  occasion 
aforesaid,  and  the  defendant  then  wrongfully,  carelessly  and  improperly 
caused,  and  suffered  and  permitted  the  said  sum  of  .^TOO  to  be  paid  and 
advanced  to  the  said  S.  L.  as  and  for  the  purchase  of  the  said  annuity, 
on  a  bad,  insufficient  and  inadequate  security,  and  the  plaintiff  avers  that 
the  said  S.  L.,  before  and  at  the  time  of  the  said  advance  of  the  said  sum 
of  £700  to  him  as  aforesaid,  was  and  from  thence  hitherto  hath  been,  and 
still  is,  in  bad  and  insolvent  circumstances,  and  wholly  unable  to  pay  the 
said  annuity  or  any  part  thereof,  and  in  truth  and  in  fact,  by  reason  of 
the  badness  and  insufficiency  of  the  said  security,  and  of  the  said  bad  and 


(q)  See  form,  Ac.  Whitehead  v.  Greet-  v,  Burt,  4  B.  &  Ad.  424 ;  1  N.  &  M.  262, 

ham,  2  Bing.  464;  10  Moor,  183,  8.  C. ;  8.  C.     See  form    ogainsl   an  nitorney  for 

and  next  form   and  cases,  Ireson  v.  Pear-  sufTering  his  client  to  execute  on  unusual 

man,  3  B.  4l  C.  7^  -,  5  D.  d^  R.  687,  S.  C. ;  covenant  on  assi^ining  a  term,  Stannard  v. 

WJUon  V.  Tucker,  3  Slark.  R.  154  ;  Kemp  Ullilhormo,  10  Bing.  491. 
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insolvent  circumstances  of  the  said  S.  L.,  he,  the  plaintiff,  hath  been  and 
is  wholly  unable  to  recover,  enforce  or  obtain  payment  or  satisfaction  of 
the  said  annuity,  and  is  likely  to  lose  the  same,  as  well  as  the  said  sum  of 
jfTOO  so  advanced  and  paid  to  the  said  S.   L.  as  aforesaid,  and  the  said 

annuity  is  in  arrear  and  unpaid  to  the  amount  of  a  large  sum,  to  wit,  £ , 

and  thereby  he,  the  plaintiff,  hath  lost  and  been  deprived  of  the  use  and 
benefit  of  divers  sums  of  money,  amounting  in  the  whole  to  a  large  sum 
of  money,  to  wit,  the  sum  of  ^00  paid  by  the  plaintiff  in  and  about  the 
effecting  and  keeping  on  foot  a  certain  policy  of  insurance  effected  on  the 

life  of  the  said  S.  L.     To  the  plaintiff's  damage  of  £ ,  and  therefore 

he  brings  his  suit,  &c. 


16.  Declaration  in  Assumpsit  by  an  Executor,  against  the  Executor  of 
an  Attorney,  for  the  carelessness  of  the  latter  in  the  investigation 
of  the  sufficiency  of  the  security  for  the  payment  of  an  Annuity 
which  the  Plaint^'s  Testator,  (the  Attorney's  Client)  purchased 
of  the  proprietor  of  the  Annuity. 

Commencement  of  an  Executor  against  an  Executor,  as  ante .']  For  that 
whereas  before  and  at  the  time  of  the  making  of  the  promise  oi  the  said 
J.  H.  hereinafter  mentioned,  certain  persons,  to  wit,  Sir  W.  K.  [4*<^]  were 
desirous  of  selling  and  assigning  to  the  said  R.  T.  for  a  large  price  or 
sum  of  money,  a  certain  annuity  to  which  they  claimed  to  be  entitled,  to 
wit,' a  certain  annuity  or  yearly  sum  of  j^50,  before  then  granted  by  cer- 
tain persons,  to  wit,  J.  M.  and  A.  W.,  to  one  S.  S.,  her  executors,  admin- 
istrators  and  assigns,  for  and  during  the  natural  lives  of  the  said  S.  S. 

and ,  and  the  life  and  lives  of  the  survivors  of  them,  and  the  said  Sir 

W.  K.  [^c]  then  represented  to  the  said  R.  T.,  that  the  said  annuity  was 
secured  upon  and  was  payable  and  to  be  received  and  taken  out  of  and 
from  certain  land  and  certain  messuages  and  premises  erected  thereon 
during  the  continuance  of  a  certain  term  of  forty-one  years  from  [^c] 
before  then  granted  to  the  said  J.  M.  and  A.  W.  of  and  in  such  land» 
and  messuages,  and  premises,  and  the  said  Sir  W.  K.  [4*^*]  ^^d  pr<^ 
posed  to  secure  the  due  payment  of  the  said  annuity  to  the  said  R.  T., 
by  causing  the  residue  and  remainder  of  the  said  term  of  and  in  all  the 
said  tenements  to  be  assigned  by  one  E.  B.,  then  represented  by  them  to 
have  legal  title  thereto,  to  one  E.  M.  H.,  as  a  trustee  for  the  said  R.  T., 
in  trust  to  secure  to  him  the  due  payment  and  satisfaction  of  the  said  an- 
nuity, and  thereupon  heretofore,  in  the  life-time  of  the  said  R.  T.  and 
J.  H.,  to  wit,  on  [4*c.]  in  consideration  that  the  said  R.  T.,  at  the  request 
of  the  said  J.  H.,  would  retain  and  employ  the  said  J.  H.,  he  then  being 
an  attorney  and  solicitor,  as  the  attorney  and  solicitor  of  and  for  him,  the 
said  R.  T.,  to  investigate  the  title  of  the  said  E.  B.  to  the  said  tenem^ts 
for  the  residue  of  the  said  term,  and  to  ascertain  whether  he  had  sufficient 

power  and  right  to  assign  all  the  said  tenements  as  aforesaid,  and  whether 
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the  said  proposed  assignment  to  the  said  E.  M.  H.  was  a  sufficient  secu- 
rity to  the  said  R.  T.  for  the  payment  of  the  said  annuity  so  granted  as 
aforesaid,  and  in  that  case  to  caUse  to  be  prepared  and  executed,  and  to 
obtain  the  necessary  and  proper  deed  in  that  behalf  on  the  part  of  the 
said  R.  T.  for  fees  and  reward  to  the  said  J.  H.,  he,  the  said  J.  H.  under- 
took and  then  promised  the  said  R.  T.  to  use  due  and  proper  care  in  in- 
vestigating  the  title  of  the  said  E.  B.  to  the  said  tenements  for  the  residue 
of  the  said  term,  and  in  ascertaining  whether  he  had  sufficient  power  and 
right  to  assign  all  the  said  tenements  as  aforesaid,  and  whether  the  said 
proposed  assignment  to  the  said  E.  M.  H.  was  a  sufficient  security  to  the 
said  R.  T.  for  the  payment  of  the  ss&'d  annuity ;  and  the  said  plaintiff  in 
fact  saith,  that  the  said  R.  T.,  confiding  in  the  said  promise  of  the  said 
J.  H.  did  then  retain  and  employ  him  as  such  tattorney  and  soUcijtor  for 
the  purposes  aforesaid ;  yet  the  plaintiff  in  fact  says,  that  the  said  J.  H. 
disregarded  his  said  promise  in  this,  to  wit,  that  he  did  not  nor  would  use 
due  and  proper  care  in  investigating  the  title  of  the  said  E.  B.  to  the  said 
tenements  for  the  residue  of  the  said  term,  or  in  asceitaining  whether  he 
had  sufficient  power  and  right  to  assign  all  the  stud  tenements  as  afore- 
said, or  whether  the  said  proposed  assignment  to  the  said  £.  M.  H.  was 
a  sufficient  security  to  the  said  R.  T.  for  the  payment  of  the  said  annuity, 
but  whplly  neglected  and  refused  so  to  do,  and  then  wrongfully,  carelessly 
and  improperly  caused  the  said  R.  T.  to  believe  and  suppose  that  the  said 
£.  B.  had  a  sufficient  title  to  the  said  tenements  for  the  residue  of  the  said 
term  and  sufficient  power  and  right  to  assign  all  the  said  tenements  as 
aforesaid,  and  that  the  said  proposed  assignment  to  the  said  E.  M.  H. 
was  a  sufficient  security  to  the  said  R.  T.  for  the  payment  of  the  said  an- 
nuity, and  the  said  R.  T.  under  such  supposition,  and  confiding  in  the 
said  promise  of  the  said  J.  H.,  did  afterwards,  to  wit,  on  the  3d  day  of 
June,  A.  D.  1828,  agree  to  purchase,  and  did  accept  and  take  an  assignr 
ment  of  the  said  annuity  from  the  said  Sir  W.  K.,  S.  W.  W.,  and  P.  B., 
upon  such  proposed  and  alleged  security,  and  the  said  E.  B.  did  then 
execute  a  certain  deed  purporting  that  he  thereby  assigned  all  the  said 
tenements  to  the  said  E.  M.  H.  as  such  trustee  as  aforesaid,  for  securing 
the  payment  of  the  said  annuity,  and  the  said  R.  T.  did  then  pay,  as  and 
for  the  price  of  the  said  annuity  and  for  the  purchase  thereof,  to  the  said 
Sir  W.  K.  ^c.  a  large  sum  of  money,  to  wit,  <£300,  and  the  plaintiff 
avers,  that  Jbefore  and  at  the  time  of  the  making  of  the  said  promise,  and 
from  thence  hitherto,  the  said  P.  B.  had  not  any  title  to  or  interest  in  a 
large  part,  to  wit,  one-third  part  of  the  said  tenements,  and  had  not  suffi- 
cient power  and  right  to  assign  all  the  said  tenements  as  aforesaid,  nor 
was  nor  is  the  said  assignment  a  sufficient  or  any  security  for  the  payment' 
of  the  said  annuity  or  any  part  thereof,  whereby  the  said  R.  T.  in  his 
life-time,  and  the  plaintiff  as  executor  as  aforesaid  since  the  death  of  the 
said  R.  T.,  have  respectively  lost  and  been  deprived  of  all  security  for 
the  payment  of  the  said  annuity,  and  the  same  became  and  was  of  no  use 
or  Talue  to  the  wd  R.  T.  in  his  life-time,  or  to  the  plaintiff  as  executor 
Vol.  I.  10  [t68] 
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as  aforesaid  since  his  death,  and  neither  of  them  hath  been  able  to  enforce 
or  obtain -payment  of  the  same,  although  the  said  annuity  is  still  in  force, 
and  the  plaintiff  is  wholly  without  security  for  the  payment  of  the  said 
annuity,  and  there  is  now  due  and  owing  to  the  plaintiff  as  executor  as 
aforesaid,  for  and  on  account  thereof,  a  large  sum,  to  wit,  jC300.  To 
the  damage  of  the  plaintiff  as  executor  as  aforesaid  of  jf500,  and  there- 
fore he  brings  his  suit,  dtc.  [Add  profert^  a$  ante,  of  Letters  Testi 
tary, 

tAUCTIONEER  AND  APPRAISER. 


Declaration  in  Assumpsit  by  an  Auctioneer  and  Appraiser  for  his 

BiU. 

On  the day  of ,  a.  d- . 


Camnumement  as  ante^  I.]  For  that  whereas  the  defendant,  on  [<$-c«], 
was  indebted  to  the  plaintiff  in  £ ,  for  the  work  and  labor,  care,  dili- 
gence and  attendance  of  the  plaintiff  by  him  before  then  done,  performed, 
and  bestowed  as  an  auctioneer  and  appraiser,  and  otherwise,  in  and  about 
the  endeavoring  to  sell,  and  in  and  about  the  selling,  by  auction  and  oth- 
erwise, divers  goods  and  chattels  for  the  defendant  and  at  his  request, 
and  in  and  about  the  appraising  and  valuing  of  divers  goods  and  chattels 
for  the  defendant  and  at  his  request,  and  in  and  about  other  the  business 
of  the  defendant  and  at  his  request,  and  for  divers  -journies  before  then 
performed  and  taken  by  the  plaintiff  in  and  about  the  business  of  the  de- 
fendant, and  at  his  hke  request,  and  in  £ for  [ctdd  money  paid y  if  ap" 

pUcable,  and  the  account   stated^  general  promise^  and  breach^  as    ante^  4^ 
Form  1, 


DECLARATIONS  ON  AWARDS,  (r) 


1.  Declaration  upon  an  Award  or  Umpirage  made  in  pursuance  of  a 
written  or  parol  Agreement  or  Submission  between  the  Parties^ 
where  the  time  for  making  the  award  wa^  prolonged,  (r) 

For  that  whereas,  before    and  at  the  time  of  the  making  of  the  agree- 
ment hereinafter   mentioned,  certain  differences  had  arisen  aad  were  de- 


(r)  See  in    general  1    Saund.  28;  Tidd,  to   declare  specially,  in   order  to    narrow 

9lhed.H19    10  845;  Watson  on    Awards;  the  case  in    evidence  at    the  trial,  as  non- 

2  Chit.  Gen.  Pr.  73  to  126  ;  2  Chit.  Arch,  assumpsit  to  the  common  indebUalv*  count 

4th   ed.    1022   to    1046.       Assumpsit   lies  would   put  much    more  in   issue    than    it 

where  the  submission  is  not  un^fer^ea/,  see  would    if  pleaded    to    the    special    count. 

postf  **  Debt.'*     It  seems  that  the  common  Assumpsit  lies   on  the   submission    fur  re- 

indcbitatus  count,  see  Forms  3,   4,  infra,  voking  the   arbitrator's   power.     See   the 

would  BXiffice    in  the  instance   in  the  test,  statute  3  &  4  W.  4,  c.  42,  s  39,  prohibit- 

see  Crump  v.  Adney,  1    C   dt  M.  362,  per  ing  such  revocation,  where  the  submission 

Bayley,  J.     But  it  may  oAen   be  prudent  is  by  judge's  order,  or  rule,  &c. 
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pending  between  the  plaintiff  and  the  defendant,  [(5)  '*  respecting  certain 
money  claimed  by  the  plaintiff  to  be  due  to  him  from  the  defendant,'*  or 
**  certain  unsettled  accounts  and  matters  between  them,"]  and  thereupon 
heretofore,  to  wit,  on  [<J"c.],  by  a  certain  agreement  [in  writing  (<)]  then 
made  by  and  between  the  plaintiff  and  the  defendant  for  the  finally  set- 
tling such  differences,  it  was,  tamongst  other  things,  agreed  by  and  be- 
tween the  said  plaintiff  and  defendant  mutually  and  reciprocally,  that  [set 
vutthe  material  parts  of  the  offreement]  the  said  matters  in  dispute  between 
them  should  be  and  the  same  were  thereby  referred  to  the  final  award 
and  determination  of  J.  R.  and  T.  B^  arbitrators  chosen  by  and  between 
the  said  parties,  or  in  case  they  should  disagree,  then  to  the  award  and 
determination  of  such  person  as  the  said  J.  R.  and  T.  B.  should  by  writ- 
ing under  their  hands  appoint  as  an  umpire,  before  they  should  proceed 
upon  the  said  reference,  so  as  the  said  arbitrators  or  umpire  should  make 
their  or  his  award,  or  umpirage,  in  toriting^  ready  to  be  delivered  to  the 
said  parties,  or  such  of  them  as  should  require  the  same,  on  or  before  the 

day  of then  next,  or   on  or  before  such   other  day  as   tlie  said 

arbitrators  or  umpire  should,  by  writing,  from  time  to  time  appoint ;  and 
it  was  thereby  agreed  that  the  costs  of  the  said  reference  should  be  in  the 
discretion  of  the  said  arbitrators  or  umpire;*  and  thereupon  afterwards, 
to  wit,  on  the  day  and  year  first  mentioned,  in  consideration  of  the  prem- 
ises, and  that  the  said  plaintiff  at  the  defendant's  request,  had  then  pro- 
mised («)  the  defendant  to  perform  the  said  agreement  and  the  said  award 
or  umpirage  in  all  things  to  be  performed  by  the  plaintiff  by  virtue  there- 
of, the  defendant  then  promised  the  plaintiff  to  perform  the  same  in  all 
things  to  be  by  him,  the  said  defendant,  performed  by  virtue  thereof; 
and  the  plaintiff  avers  that  the  said  J.  R.  and  T.  6.,  before  they  proceeded 
upon  the  said  reference,  to  wit,  on  the  day  and  year  first  mentioned,  by 
writing  under  their  hands,  appointed  one  G.  H.  to  be  umpire  between 
the  pJuntiff  and  defendant  in  and  concerning  the  said  matters  in  differ- 
ence so  referred ;  and  that  the  said  J.  R.  and  T.  6.  not  .agreeing  in  the 
said  premises,  the  said  G.  H.  afterwards,  and  before  the  time  so  appoint- 
ed for  making  the  said  award  or  umpirage,  to  wit,  on  [4*^*])  took  upon 
himself  the  burthen  of  the  said  arbitration,  and  before  that  time,  to  wit, 
on  [4'^*]»  hy  writing   under  his  hand,  prolonged  the  time  for  making  his 

arward   and  umpirage   in  the  premises  until  the  —  day  of ,   a.  d. 

,  and  before  that  day,  to  wit,  on  [4'^*]9  ^^^  ^^^  ^*  H*  having  taken 
^pon  himself  the  burthen  of  the  said  umpirage,  did  make  and  publish  his 
award  or  umpirage,  in  writing,  (x)  of  and  concerning  the  said  matters  in 

{9)  It  is  not  esdential  to  show  the  cause  a  verbal  submission  suffices, 

of  dispute,  2  Saund.  61  h,   note  (J);  and  (u)  These  mutual  promises  are  implied 

the  award    isiiinding  if  there  were  a  mu-  from  the  mutual  Qubmission. 

taal  BubmisdioD,   though  no  rood  cause  of  (x)  If  required  by  the  submission   to  be 

action  ;  Cook  v.  Song&ts,  1    Leon.  103  ;  4  in  writing  or  under  seal,  the  declaration  it 

Leon.  31,  S.  C;  Chit.  jun.  Contr.  2d  ed.  demurrable  if  it  be  not  «h«»wn  the  awarr 

14,  37.  was  so  ;    Everard  v.  Paterson,  2  Marsh 

(0  State  «in  writing,"  if  the  fact;  but  304. 
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difference,  so  referred  as  aforesaid,  readj  to  be  delivered  to  the  said 
parties,  and  did  thereby  award,  find  and  determine,  that  there  remain- 
ed a   balance  due  from  the  defendant  to  the  said  plaintiff'  of  £ ;  and 

be  did  therefore  thereby  award,  order,  and  direct  the  payment  of 
such  balance  to  be  made  b'j  the  defendant  to  the  plaintiff  on  or  before  the 

day  of  then  next ;  and  he  did  thereby  further  award,  order 

and  direct,  that  each  of  the  said  parties  in  difference  should  pay  his  own 
costs  and  charges  attending  the  same  reference  ;(y)  yet  the  defendant^ 
talthough  often  requested  so  to  do,  (z)   hath  not  paid  the  said  sum  of 

£ ,  or  any  part  thereof,  although  the  time  for  payment  thereof  hath 

elapsed.     And  whereas  also  [add  (a)  account  stated  and  breach^  see  Form 

1,  ante,  42. 

2.  Upon  an  Award  made  by  virtue  of  a  Judge's  Order  in  a  Cause. 

For  that  whereas  divers  differences  baving  arisen  and  being  depending 
between  the  plaintiff  and  the  defendant  [of  and  concerning  divers  sums 
of  money  claimed  by  the  said  plaintiff  to  be  due  to  him  from  the  said  de- 
fendant and  otherwise  (6)],  the  plaintiff  heretofore,  to  wit,  on  [4'<^]t 
commenced  an  action  in  his  Majesty's  Court  of  King's  Bench,  [or**  Com- 
mon Plea^  at  Westminster,"  or  *_!  Exchequer  of  Pleas"]  against  the  de- 
fendant for  the  recovery  from  him  of  the  said  sums  of  money  so  claimed 
to  be  due  to  the  plaintiff  as  aforesaid,  and  which  said  action,  at  the  time 
of  making  the  order  hereinafler  mentioned,  was  depending  and  uhdeter- 
mined  ;  and  thereupon   heretofore,  to  wit,  on  [<$*c.],  by  an  order   of  the 

Honorable  Mr.  Justice ,  then   being  one  of  the   Justices  of  the  said 

Court  of  King's  Bench,  made  in  the  said  action,  it  was,  amongst  other 
things,  ordered  [set  out  the  material  parts  of  the  order],  with  the  consent 
of  the  attorney  on  both  sides  in  the  said  cause,  that  all  matters  in  dif- 
ference between  the  saiid  parties  thereto  should  be  referrea  to  the  a^ard, 
order,  arbitrament,  final  end,  and  determination  of  E.  F.  Esq.,  so  that  he 
should  make  and  publish  his  award  in  writing,  of  and  concerning  the 
matters  aforesaid,  ready  to  be  delivered  to  the  said  parties,  or  either  of 

them  requiring  the  same,  on  or  before  the day  of ,  a.  d. ; 

and  that  the  costs  of  the  said  action  should  abide  the  event  of  the  said 
award  to  be  made  and  published  as  aforesaid ;  and  that  the  costs  of  the 
said  reference  should  be  in  the  discretion  of  the  said  arbitrator  ;  and  that 
the^said  parties  did  and  should  respectively  in  all  things  duly  abide  by 


(y)  Notice  of  the  award  need  not  be  al-  (a)  There  should  be  a  coant  for  money 

leged,  2  Saund.  62  a,  note  (4).  paid,  if  the    plaintiiT  took  up   the   hvrard 

(z)  Unless  the  money  be  awarded  to  be  and  paid  the  arbitrator's  fees,  which  defen- 

paid  on  demand^  no  allegation    of  request  dant   onght  to    have    discharged.     If  the 

IS  necessary.     Th^  allegation  should  in  the  award  du-ects  him  to  repay  Uio  plaintiff", 

latter  case  be  as  follows: — '*  although  af-  the  special  count  should    cooaprise   tJiat 

terwards,  to  wit,  on  [4^c.],  payment  of  the  charge  also, 

said  sum  of  £ — • —  was  demanded  of  him  (b)  See  antBf  69,  note  («}. 
by  the  plaintiC*'    ,- 
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and  perform  the  said  award  as  therein  directed.     [Prgceed  stating  mutual 
promises y  the  award,  Sfc,  €is  in  the  last  form,  from  the  asterisk. 


3  Indebitatus  CouiU  on  an  Award.  (6) 

For  that  whereas   the   said   defendant,   on  [4rf.]»  ^^^  indebted  to  the 

plaintiff  in  £ ,  upon  and  by  virtue  of  an  award  made  by  one  E.  F. 

on  a  submission  before  then  made  by  the  plaintiff  and  defendant  to  the 
award  and  determination  of  the  said  E.  F.  concerning  certain  matters  in 
difference  then  tdepending  between  the  plaintiff  and  defendant,  and  up- 
on which  said  reference  the  said  E.  F.  awarded  that  the  defendant  should 

pay  to  the  plaintiff  the  said  sum  of  money ;  and  in  the  sum  of  ,£ , 

[^r.  add  account  stated  and  breach,  as  ante,  43. 


4.  Indebitatus  Count  on  an  Umpirage. 

For  that  whereas  the  defendant,  on  [^c],  was  indebted  to  the  plaintiff 

in  £ ,  upon  and  by  virtue  of  a  certain  umpirage  made  by  one  E.  F. 

by  virtue  of  a  submission  before  then  entered  into  by  the  plaintiff  and  de- 
fendant to  the  award,  order  and  determination  of  G.  H.  and  I.  K.  con- 
cerning certain  matters  in  dilference  then  depending  between  the  plaintiff 
and  defendant,  and  thereby  empowering  the  said  G.  H.  and  I.  K.,  in 
case  they  should  not  agree  in  making  such  award,  to  appoint  a  third  per- 
son to  determine  finally  the  said  matters  in  difference  ;  and  whereupon 
the  said  G.  H.  and  I.  K«  not  agreeing  in  making  the  said  award,  by  virtue 
of  the  aforesaid  power,  appointed  the  said  E.  F.  as  an  umpire  to  award 
and  finally  determine  all  matters  in  difference  between  the  plaintiff  and 
defendant ;  upon  which  said  reference  the  said  £.  F.  then  awarded  that 
the  defendant  should  pay  to  the  plaintiff  the  said  sum  of  money ;  and  in 
[4*<:.  conclude  as  in  the  last  form. 


DECLARATIONS  AGAINST  BAILEES,  (c) 


1.  Declaration  against  a  Bailee  for  reward,  (viz.  a   Watchmaker)  ^ 
for  not  using  due  Care  in  repairing  the  Goods ;  for  not  taking 
Care  of  them ;  and  for  not  reluming  them  on  Request,  (in  one 
Count.) 

For  that  whereas  the  defendant  before  and  at  the  time  of  the  making 


ble, 

(c)  8«e  in  general,  Coggs  v.  Bernard,  2    plied  promise^'or  duly  of  the   bailee.  Case 
LordRaym  912;  Jones  on  Bailments;  3     (see  forma,  p<»»«,  in  Case,)  ia  perhaps  the 
Peterad.  Ahr.   til.   Bailment ;    Chit.   jun.     more  appropriate  form  of  action. 
Conlr.  2d  ed.  373 to  394 ;  Langloy  t?.  Brown, 
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t>f  his  promise  hereinaOer  mentioned,  was  a  watchmaker,  and  the  trade 
or  business  of  a  watchmaker  then  followed  and  carried  on  ;  and  there- 
upon heretofore,  to  wit,  on  [4*c.]  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  had  then  delivered  to  him  a  certain  watch  of 
the  plaintiff  of  great  value,  to  wit,  £ ,  to  be  repaired  by  the  defend- 
ant in  the  way  of  his  said  trade  or  business  of  a  watchmaker,  for  reward 
to  the  said  defendant,  he,  the  defendant,  undertook  and  then  promised  the* 
plaintiff  to  use  due  care,  diligence  and  skill  in  and  about  the  repairing 
the  said  watch,  and  to  take  due  and  proper  care  thereof  whilst  the  same 
should  be  in  his,  the  said  defendant's,  possession  for  the  purpose  afore- 
said, and  to  re-deliver  the  same  to  the  tplaintiff  on  request ;  yet  the  de- 
fendant, not  regarding  his  said  promise,  did  not  nor  would,  after  the  mak- 
.ing  of  his  said  promise,  use  due  care,  diligence  or  skill  in  and  about  the 
repairing  the  said  watch,  and  the  defendant  therein  failed  and  made  de- 
fault, [and  then  performed  certain  work  under  color  of  repairing  the  said 
watch,  in  so  careless,  unworkmanlike  and  unskilful  a  manner,  that  no 
benefit  was  derived  therefrom  by  the  plaintiff  in  that  behalf,  and  the  said 
watch  was  ftot  improved,]  and  the  plaintiff  further  saith,  that  the  defend- 
ant did  not  nor  would  take  due  and  proper  care  of  the  said  watch  whilst 
the  same  was  in  his  possession  for  the  purpose  aforesaid,  but  on  the  con- 
trary thereof,  he,  the  defendant,  afler  the  making  his  said  promise,  to  wit, 
on  the  day  and  year  aforesaid,  so  carelessly  and  negligently  behaved  and 
conducted  himself  with  respect  to  the  said  watch,  that  by  and  through  the 
mere  carelessness,  negligence  and  improper  conduct  of  the  said  defend- 
ant in  that  behalf  the  said  watch  became  and  was,  and  still  is  broken, 
damaged,  and  injured,  atid  much  deteriorated  in  value.  And  although  af- 
terwards, to  wit,  on  the  day  and  year  aforesaid,  the  plaintiff  requested 
^he  defendant  to  r^*deliver  the  said  watch  to  him  the  plaintiff,  yet  the  de- 
fendant did  not  nor  would,  upon  any  such  request  or  at  any  other  time, 
re-deliver  the  said  watch  to  the  plaintiff,  but  hath  wholly  neglected  and 
refused  so  to  do,  whereby  the  plaintiff  was  and  is  deprived  of  the  use 
and  value  thereof.  To  the  plaintiff's  damage  of  £  ■,  and  therefore  he 
brings  his  suit,  ^^c. 


2.  Against  a  Bleacher  for  not  bleaching  Cloths  properly ,  and  for 

injuring  them. 

For  that  whereas  heretofore,  to  wit,  on  [^c]  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  deliver  to  the  defendant 
divers,  to  wit,  two  table  cloths  of  the  plaintiff  of  great  value,  to  wit,  of  the 
value  of  £50,  to  be  bleached  by  the  defendant  in  his  business  of  a  bleach- 
er, for  the  plaintiff,  for  reward  to  the  defendant  in  that  behalf,  he,  the  de- 
fendant, then  promised  the  plaintiff  to  use  due  care  and  skill  in  and  about 
the  bleaching  the  said  table  cloths  for  the  plaintiff,  and  the  plaintiff  avers 
that  he,  confiding  in  the  said  promise  of  the  defendant,  did  afterwards,  to 
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wit,  on  [<$•€.]  iiforpsaid,  deliyer  to  the  defendant  the  said  table  cloths  to  be 
bleached  as  afpresaid,  yet  the  defendant,  not  regarding  his  said  promise, 
did  not  nor  would  use  due  care  or  skill  ^n  and  about  the  bleaching  the 
said  table  cloths  for  the  plaintiflT,  but  wholly  neglected  and  refused  so  to 
do,  and  afterwards,  to  wit,  on  [^c]  bleached  the  same  in  a  careless  and 
UDskilful  manner,  and  then  delivered  up  the  same  to  the  plaintiff  so  torn, 
cut  and  damaged,  and  bleached  in  so  careless  and  improper  a  manner,  that 
the  same,  by  reason  thereof,  became  and  were  wholly  spoiled  and  of  little 
Use  or  value  to  the  plaintiff. '  To  the  plaintiff's  damage  [<$>r. 


t3<  Against  a  Bailee  employed  to  bleach  OoodSy  \fyc.]for  not  taking 

Care  of  the  Goods. 

For  that  whereas  heretofore,  to  wit,  on  [^c]  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  had  retained  and  employed  him 
to  bleach  and  cause  and  procure  to  be  bleached,  divers,  to  wit,  two  table 

cloths  of  the  plaintiff,  of  great  value,  to  wit,  £ ,  and  had   delivered 

the  said  table  cloths  to  the  defendant  for  the  purpose  of  being  so  bleached 
as  aforesaid  for  reward  to  the  defendant  in  that  behalf,  he,  the  defendant, 
then  promised  the  plaintiff  to  take  due  and  proper  care  of  the  said  table 
cloths  whilst  he  should  have  the  custody  thereof  for  the  purpose  afore- 
said ;  yet  defendant,  not  regarding  his  promise,  did  not  nor  would  take 
due  or  proper  care  of  the  said  table  cloths  whilst  he  had  the  custody 
tliereof  for  the  said  purpose,  but  on  the  contrary  thereof,  he,  the  said  de- 
fendant, during  that  time,  to  wit,  on  the  day  and  year  aforesaid,  so  negli- 
gently and  carelessly  conducted  himself  with  respect  to  the  said  table 
cloths  of  the  plaintiff,  and  took  so  Httle  care  thereof,  that  by  and  through 
the  mere  carelessness,  negligence  and  impro'per  conduct  of  the  defendant 
and  his  servants  in  that  behalf,  the  said  table  cloths,  being  of  the  value 
aforesaid*  then  became  and  were  greatly  damaged.  To  the  plaintiff  *s 
damage  [<$-c. 

4.  By  the  Assignees  of  a  Bankrupt  for  not  returning  or  paying  for 
Sacks  delivered  to  the  Dtfendant  by  the  Bankrupt  with  Flour ^  fyc. 
therein  sold  by  the  Bankrupt  to  the  Defendant. 

Commencement  as  ante^  II,  Form  7  :]  For  that  whereas  before  the  said 
£.  P.  became  a  bankrupt,  to  wit,  on  [^c]  in  consideration  that  the  said 
£.  F.  at  the  request  of  the  defendant,  would,  from  time  to  time,  deliver 
to  the  defendant,  in  the  sacks  of  him  the  said  E.  F.,  such  flour,  meal  and 
bran  as  the  defendant  might  from  time  to  time  buy  of  the  said  E.  F.,  he, 
the  defendant,  undertook  and  promised  the  said  E.  F.  to  return  such  sacks 
to  the  said  E.  F.  at  the  expiration  of  a  reasonable  time  {d)  to  be  allowed 

(d)  If  by  the  contract  between  the  par-  custom  of  the  trade  or  their  course  of  dcal- 
tiea,  (ezpreta  or  to  be  implied   from  the    ing  J  the  vendor  was  to  send  for  the  sack, 

[+74] 


74  DECLARATIONS  IN  ASSUMPSIT:— BAILEES. 

the  defendant  for  the  emptying  the  said  sacks  so  to  be  filled  with  floor, 
meal  and  bran  as  aforesaid,  after  the  delivery  to  the  defendant  of  such 
sacks  respectively,  ['*  or  to  pay^the  said  E.  F.  for  the  said  sacks  so  much 
money  as  the  said  sacks  were  reasonably  worth,"  (e)"]  and  the  plainti&, 
assignees  as  aforesaid,  aver,  that  the  said  E.  F.,  confiding  in  the  said  pro- 
mise of  the  defendant,  tdid  afterwards  and  before  his  bankruptcy,  to  wit 
on  [4*c.]  and  on  divers  other  days  and  times  then  following,  and  before 
he  became  a  bankrupt  as  aforesaid,  deliver  and  cause  to  be  delivered  to 
the  defendant  divers  large  quantities  of  flour,  meal  and  bran,  on  those 
occasions  sold  by  the  said  E.  F.  to  the  defendant  in  divers,  to  wit,  5K!0 
sacks,  of  him,  the  said  E.  F.,  and  although  a  reasonable  time  for  empty- 
ing and  returning  the  said  sacks  respectively  by  the  defendant  hath  long 
since  elapsed,  and  although  the  defendant  was  requested  by  the  said  £. 
F.  before  his  bankruptcy,  to  wit,  on  [S^c]  and  by  the  plain tifiTs,  as  as- 
signees as  aforesaid,  after  the  said  bankruptcy,  to  wit,  on  [4'C<]  to  return 
the  said  sacks  [*'or  pay  for  the  same"]  according  to  the  defendant's  said 
promise ;  and  although  the  said  sacks  were  reasonably  worth  a  large  sum 
of  money,  to  wit,  £100,  whereof  the  defendant  afterwards  and  before  the 
said  E.  F,  became  a  bankrupt,  to  wit,  on  [^c]  aforesaid,  had  notice,  yet 
the  defendant,  not  regarding  his  said  promise,  hath  not  as  yet  returned 
the  said  sacks,  or  any  or  either  of  them  [**  or  paid  for  the  same  the  said 
sum  of  <£100,  or  any  part  thereof,"]  either  to  the  said  E.  F.  before 
his  bankruptcy,  or  to  the  plaintiff's  assignees  as  aforesaid,  or  either  of 
them,  since  the  said  bankruptcy,  but  hath  wholly  neglected  and  refusedi 
and  still  doth  refuse,  to  return  ["  or  pay  for"]  the  said  sacks,  or  any  or 
either  of  them,  contrary  to  the  said  promise  of  the  defendant.  [^Add  a 
count  for  not  taking  care  of  the  sacks,  if  there  be  reason  to  think  they  have 
been  lost  or  injured.     Add  account  stated  and  breach,  as  ante,  42,  Form  I.] 


BILLS  OF  EXCHANGE,  f/; 

1.  ASSUMPSIT  IN  ORDINARY  CASES—ON  INLAND  BILLS. 


1.  Drawer  being  Payee  v.  Acceptor,  (jg) 

Commencement,  ante,  1,  6  or  7.]     For  that  whereas  the  plaintifT  (Jb)  on 

aver  ihat  the  defendant  promised  to  re-de-  Rule  of  the  Courts,  T.  T.  1831,  cited  ttwUy 

liver  the  same  **  upon  request"  at  the  ex-  42,  note  (a).     See  the  forms  in  "Debt," 

pirutionf  A&c.  yost. 

(e)  Omit  this  allegation  if  by  the  express  '  {g)  It  will  be  observed  that  in  this  forfl 

or  implied  contract  between    the   parties,  no  presentment  to  the  acceptor  (the  defes- 

the  defendant  was  bound  absoltUety  lo  re-  dant)  or  demand  of  payment,  is  stated.  TiM 

turn  the  sacks,  and  had   not  the  option  of  reason  is,  that  he  is  liable,  althoagh  no 

buying   them.       The    law    would  imply  presentment  or  demand  has  been  made; 

merely  a  promise  to  re-deliver  the  sacks,  see  Turner  v.  Hayden,  4  B.  &  C.  1 ;  Chit. 

If  the  bargain  were  that  they  should  be  tak-  Bills,  8th  ed.  392  ;  Chit.  jun.  Bills,  40,  48. 

en  at  a  fixed  prino   if  not  returned,  there  (A)  May  state  that  plaintiff' drew,  tfaougk 

should  be  an  allegation  to  that  effect.  be  drew  by  agent;  Chit.  jun.   Bills,  461f 

(/)  Most  ofthe  folio  wing  common  forms  835. 
of  declarations   on  bills  are  provided   by 
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[4*c.]  (i)  (k)  made  "his  bill  of  exchange  in  writing,  (/)  and  directed  the 
same  to  tthe  defendant,  (m)  and  thereby  required  the  defendant  to  paj  to 
him  the  said  plaintiff  [or  ''to  the  order  of  him  the  said  plaintiff"  (n)]  one 
hundred  pounds  (o)  two  months  [or  "  days"  or  *'  weeks"]  after  the  date 
[or  "  aAer  sight"]  thereof,  which  period  has  now  elapsed  ;  and  the  defen- 
dant then  accepted  the  said  bill,  {p)  and  promised  (q)  the  plaintiff  to  pay 
the  same  according  to  the  tenor  and' effect  thereof,  and  of  the  said  accept- 
ance thereof.  [Add  one  count  on  the  consideration  for  the  bill,  and  the  ac- 
count stated,  (r)  It  will  be  observed  theU  the  iibove  count  against  the  except- 
or  states  his  promise  to  pay  the  plaintiff:  therefore  the  promise  in  the  common 
money  count  should  be  confined  to  the  ''  last-mentioned  moneys ;"  but  the  breach 
UfiUbethat  the  defendant  hath  not  paid  ''  any  of  the  said  money  s^''^  as  the  first 
count  does  not  show  that  the  defendant  has  not  paid  the  bill. 


2.  Drawer,  not  being  Payee,  and  having  taken  up  the  BUI,  against 

Acceptor. 

Commencement  J  ante,  1,  6  or  7.]     For  that  whereas  the  plaintiff,  on  [^c] 

(t)  This  form   does  not  allege  thai  the  bill.     As  to  a  variance  in  stating  the  cod* 

bill  bears   date   on    the   day    named,   and  sideration  expressed,  Grant  r.  Da  Costa,  3 

therefore  a  mistake  as  to  the  date  would  M.  &  SeI.3o7;   Chit.  jun.  f).  920;   Bond 

seem  not  to  be  a  material  variance ;  see  1  v.  Stockdale,  7  D.  &  R.  140 ;  Chit.  jun.  B. 

Chit.    I  lead.  5th    ed.  340.     At   all  events  1273;  Highmore  v.  Primrose,  5  M.  &  Sel. 

the  error  would  be  amendable  at  the  trial;  65;  Chit.  jun.  B.  956;  see  id.  9.     A  mis- 

Kentzing  o.  Srott,  4  C.  &  P.  24.     As  to  the  take  might  be  amended  at  the  trial,  under 

date  of  a  Bill,  see  Chit.  jun.  B.  4.  9  Geo.  4,  c.  15,  and  3  &  4  W.  4,  c.  42,  s. 

{k)  The  venue  is  to  be  onlv  in  the  mar-  23. 
gin.     As  to  the  place  at  which  a  bill  bears        (p)  This  is  correct,  although  the  bill  be 

data,  Ac.  see  Chit.  jun.  B.  4.  accepted  payable  at  a  particular  place,  if 

(0  As  to  the  words  '*  his  own  proper  the  words  **  and  not  otherwise  or  else- 
hand  being  thereunto  subscribed,  see  where,"  be  not  also  added  ;  Chit.  jun.  B.  8. 
Booth  T.  Grove,  M.  &/Mal.  182;  Chit.  jun.  The  above  form  suffices,  although  the  ac- 
B.  1395.  The  slalement  of  the  custom  of  ceptnnce  preceded  the  drawing;  Molloy  v. 
merchants  was  not  necessary  even  before  Delves,  7  I  ing.  478.  As  to  pleading  spec- 
the  new  forms  were  prescribed  by  the  judg-  ially  that  the  acceptance  was  qualified,  see 
e8;8opert3.  Dible,!  Ld.  Ray  m.  175;  Chit.  Lyon  r.    Wall,  2  M.  &Scott,736;  Chit. 

i'un  b.  201  ;  Ereskinr  r  Murray,  2  Ld.  jun.  B.  1626.  Need  not  show  acceptance 
Uym.  154S;  Chit.jui.  i*.  268.  Jf  the  in-  was  in  wridng;  iVf.  1498. 
strument  b«  in  so  ambiguous  a  form  that  it  (q)  Omission  to  state  the  promise  as 
cannot  with  confidence  be  considered  a  above,  nut  material  aAer  judgtnent  by  de- 
bill  or  note,  the  judge,  at  the  trial,  will  fault,  Chit.  jun.  B.  269. 
amend  tl|p  declaration  by  allowing  it  to  be  (r)  It  is  necessary,  since  the  Rules  on 
treated  as  a  note  if  necessary,  Moilliet  v.  Pleading  of  H.  T.  1834,  r.  5,  to  use  only 
Powell,  6  C.  &  P.  233.  those  parts  of  the  common  count  wbicn 
(m)  If  the  bill  is  not  addressed  to  the  strictly  apply  to  the  plaintiff's  case;  for  the 
defendant,  but  is  accepted  by  him,  omit  statement  of  each  debt  in  such  count  is 
the  statement  of  the  direction,  and  merely  thereby  declared  to  be  a  several  count  with- 
aver  *<and  thereby  required,'*  &c. ;  see  in  the  meaning  of  the  rule  which  forbids 
Chit.  jun.  B.  10  ;  Gray  v.  Milner,  3  Moore,  the  use  of  several  counts,  unless  a  distinct 
91 ;  Chit.  jun.  B.  1022,  1052.  subject-matter  of  complaint  is  intended  to 
(n)  It  need  not  be  alleged  that  the  plain-  be  established  in  respect  of  each  :  "  Provi- 
tiff  made  no  order ;  Frederick  v.  Cotton,  2  ded  that  a  count  for  money  due  on  an  <tc- 
Show.  8 ;  Chit.  jun.  B.  165  ;  Fisher  v.  k  om-  count  stated  may  be  joined  with  any  other 
fret,  Cartb.  403  ;  Chil.  jun.  B.  203 ;  Smith  count  for  a  money  demand,  though  it  may 
V.  M'Clore,  5  East,  476;  Chit.  jun.  B.  699.  not  be  intended  to  establish  a  distinct  sub- 
Co)  It  is  not  necessary  to  add  **  for  value  ject-malter  of  complaint  in  respect  of  each 
received,**  although  these  words  are  in  the  of  such  coanta."     And  it  is  also  declared 
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made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  deleiH 
dant,  and  thereby  required  the  defendant  to  pay  to  one  £.  F.  (s)  or  order 

£ ttwo  months  after  the  date  [or  ^*  after  sight"]  thereof,  which  period 

has  now  elapsed ;  and  the  defendant  then  accepted  the  said  bill,  and  promia* 
ed  the  plaintiff  to  pay  the  said  bill,  according  to  the  tenor  and  effect  thereof 
and  of  the  said  acceptance  thereof,  yet  the  defendant  did  not  pay  the 
amount  thereof,  although  the  said  bill  was  presented  to  him  when  it  became'- 
due ;  (t)  and  thereupon  the  same  was  then  returned  to  the  plaintiff  [of  all 
which  the  defendant  then  had  notice,  (u)]  [Add  a  count  on  the  consideratimt 
for  the  bill,  and  on  the  account  staiedt  S^c.  and  conclude  as  directed  ante,  75, 
No.  I. 


3.  Payee,  not  being  Drawer,  against  Acceptor. 

Commencement,  ante,  1,  6,  of*  7.]  For  that  whereas  one  E.  F.  on  ,  4*^] 
made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defen- 
dant, and  thereby  required  the  defendant  to  pay  to  the  plaintiff  £ 

two  months  after  the  date  [or  **  after  sight"]  thereof,  which  period  has 
now  elapsed,  and  then  delivered  (x)  the  said  bill  to  the  plaintiff;  and  the 
defendant  then  accepted  the  said  bill,  €md  promised  the  plaintiff  to  pay 
the  same  according  to  the  tenor  and  effect  of  the  said  bill  and  the  said 
acceptance  thereof.     [Add  count,  and  conclude  as  directed  ante,  75,  No.  I. 


4.  Indorsee  v.  Acceptor. 

Commencement,  ante,  I,  6,  7.]  For  that  whereas  one  E.  F.  on  [^c] 
made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defen- 
dant, and  thereby  required  the  defendant  to  pay  to  the  said  E.  F.  [or 

"  G.  H."]  or  order  £ two  months  after  the  date  [or  "  after  sight"] 

thereof,  which  period  has  now  elapsed ;  and  the  defendant  then  accepted 

that  <* counts  upon  a  bill  of  exchange  or  certain  the   proper  name.     By  3^4    W. 

promissory  note,  and  for  the  consideration  4,  c.  42,  a.  11,  pleaa  ofmisaomer  are  disal- 

of  the  bill   or  note  in  goods,  money,  or  lowed. 

otherwise,  are  to  bo  considered  as  founded  {t)  This  averment  of  presentment  to  the 

on  distinct  subject- mattem  of  complaint;  defendant,  he  being  acceptor,  may  perh«ps 

Ibr  the  debt  and  the  security  are  different  not  be  strictly  necessary ;  but  iy^the  furm 

contracts,  and  such  counts  are  to  be  al-  prescribed  by  the  judgps,  anuRiould   h% 

lowed."  used,   unless  it  be  clear  that  it  cannot  b« 

(s)  A  mistake  as  to  the  payee's  name  is  proved.     It  is  certainly  necessary  to  show 

amendable  at  the  trial ;  Parks  r.  Edge,   1  the  defendant  did  not  pay  the  bill,  and  that 

C.  db  M.  429;  Chit.  jun.  B.  1631.     By  3  db  it  was  returned  to  the  plaiotiflT;  as  he  has 

4  W.  4,  c.  42,  s;  12,  (Chit.  jun.  B.  156,)  fn  no  title  except  by  virtue  of  those  facts, 

actions  on  bills  and  notes,  any  of  the  par-  (u)  This  is  the  furm  prescribed  by   the 

ties  to  which  are  designated  by  the  initial  judges.     SembUf  however,  that  the  state* 

letter  or  letters  or  some  contraction  of  the  ment  that  the  defendant  (the  acceptor)  had 

christian  or  first  name  or  names,  it  suffices  notice  of  the  premises,  is  not  essential, 

in  the  affidavit  of  debt,  process,  and  de-  (z)  The  statement  of  a  delivery  of  a  bill 

claralion,  to  stale  such  initial  or  contrac-  or  note  to  the  holder   is   not  necessary; 

tion  of  the  christian  or  first  name.     See  Churchill  v.  Gardiner,  7  T.  R.  596 ;  Chit. 

rule   32  Hil.  T.   1832,  as  to  a   misnomer,  jun.  B.  605;  Smith  r.  M'Clure,  5   Ea«t, 

where  due  diligence  has  been  used  to  as-  477;  Chit.  jun.  B.  699,  S.  C. 
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the  said  bill,  and  the  said  £.  F.  [or  **  6.  H.*']  then  indorsed  the  same  to 
L.  M.,  who  then  indorsed  the  same  to  N.  O.,  (y)  who  then  indorsed  (z) 
the  same  to  the  t plaintiff;  and  the  defendant  then  promised  the  plaintiff 
to  pay  the  amount  of  the  said  bill,  according  to  ^e  tenor  and  effect 
thereof  and  of  the  said  acceptance  and  indorsements.  [Add  count,  and 
conclude  cu  directed  ante,  75,  Form  1. 


6.  Payee  v.  Drawer — DefauU  Acceptance. 

Commencement,  ante,  1,  6,  7.]  For  that  whereas  the  defendant  on  [^c] 
made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  one  £.  F., 
and  thereby  required  the  said   E.   F.  to  pay  to  the  plaintiff  or  order 

£ two  months  after  the  date  thereof,  which  period  has  now  elapsed, 

and  then  delivered  the  said  bill  to  the  plaintiff;  and  the  same  was  then 
presented  to  the  said  £.  F.  for  acceptance,  and  the  said  E.  F.  then  refused 
to  accept  the  same ;  of  all  which  the  defendant  then  had  due  notice. 
[Add  a  count  on  the  consideration  for  the  bill,  and  cm  account  stated,  see 

^ante,  42;  and  see  note  to  Form  No.  I.  But  as  the  above  form  does  not 
show  the  defendants  promise  or  non-payment,  the  promise  and  conclusion  of 
the  common  count  must  he  general,  viz.  that  the  defendant  promised  to  pay 

y  "  the  said  seyeral  moneys  respectively,"  ofid  hath  not  paid  *•  any  of  the 
said  moneys,'*  ^-c. 


6.  Indorsee  v.  Drawer — DefauU  Acceptance. 

Commencement,  ante,  1,  6,  7.  J  For  that  whereas  the  defendant  on  [^c] 
made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  one  E.  F., 

and  thereby  required  the  said    E.  F.  to  pay  to  G.  H.  or  order  £ two 

months  after  the  date  thereof,  which  period  has  now  elapsed ;  and  the 
said  6.  H.  then  indorsed  the  said  bill  to  the  plaintiff  [or  **  to  one  L.  M., 
who  then  indorsed  the  same  to  the  plaintiff;"]  and  the  same  wns  then 

(y)  It  is  not  essential  to  state  all\he  in-  showing  that  the  plaintiflT  did  not  become 
dorsements;  and  such  as  are  not  stated  indorsee  until  after  the  bill  was  due,  thoagh 
may  be  struck  out  at  the  trial ;  Mayer  v.  the  first  or  intermediate  indorsement  (not 
Jadis,  1  Ibf  oo/  A,  R.  247 ;  Chit.  jun.  B.  stated  in  the  declaration)  was  before  that 
1635;  id.  17.  But  of  course  the  paye6*s  period.  The  Court  seemed  to  think  that 
indorsement  must  be  shown  ;  and  those  if  an  indorsement  by  the  first  indorsee  di- 
parties  whose  indorsements  are  struck  out  rectly  t  •  the  plaintifl'  be  stated,  the  plain- 
will  be  discharged  from  liability.  It  may  tiff  cannot  avail  himseU*  of  the  title  of  afl 
be  better,  in  cases  of  doubt  as  to  the  ability  intermediate  party. 

to  prove   some   of  the   indorsements,    to  •  (z)  The  omission  to  state  the  plaintiff's 

state  them,  bs  probably  an  amendment  at  title,  by  showing  the  indorsement  to  him, 

the  trial   would  be  allowed.     In  Stein  v.  would   be   fatal,  even   after  verdict;  se* 

Yglesias,  1   Gale,  98 ;  1  C,  M.  Ol  R.  565,  Bishop  v,  Hayward,  4  T.  R.  471  ;  Chit. 

8.  C.,4he  plaintiflT  sued  as  indorsee,  and  jun.  B.  492.     How  to  declare  if  the  plain- 

the  declaration  stated  an  indorsement  to  tilf  be  indorsee  for  part  only  of  the  bill; 

bim  by  the  first  indorsee;  on  issue  joined  Hawkins  v.  Gardner,  12  Mod.  213  ;  or  the 

on  the  question- whether  the  bill  "  was  so  indorsement  bo    by  a    married    woman; 

indorsed  after  it  was  due,"  it  was   held  Prince  i^.  Brunatte,  1  Bing.  N«w  Ca.  435. ' 
that  the  defendant    proved    the  fact  by 
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presented  {a)  to  the  said  E.  F.  for  acceptance,  and  the  said  E.  F.  then  re^ 
fused  to  accept  the  same  ;  of  all  which  the  defendant  then  had  due  no- 
tice. (6)     ^Add  count,  and  conclude  as  directed  in  last  Form,  No.  5. 


f7.  Indorsee  v.  Indoraer — Default  Acceptance. 

Commencement,  ante,  1,  6,  7.]  For  that  whereas  one  E.  F.  on  \i^c.] 
made  his  hill  of  exchange  in  writing,  and  directed  the  same  to  one  G,  H.^ 
and  thereby  required  the  said   G.  H.   to  pay  to  the  said  E.  F.  or  order 

£ two  months  after  the  date  thereof,  which  period  has  now  elapsed; 

and  the  said  E*  F.  then  indorsed  the  said  bill  to  the  defendant  [who  then 
indorsed  the  same  to  one  I.  K.]  who  then  indorsed  and  delivered  the  same 
to  the  plaintiff;  and  the  same  was  then  presented  to  the  said  G.  H.  for 
acceptance,  and  the  said  G.  H.  then  refused  to  accept  the  same ;  of  all 
which  the  defendant  then  had  due  notice.  [Add  count,  and  conclude  as 
ante,  78,  Form  No,  5. 


8.  Indorsee  v.  Drawer — Default  Payment  by  Drawee. 

Commencement,  ante,  1,  6,  7.]  For  that  whereas  the  defendant  on  \_^c.] 
made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  one  G.  H.^ 
and  thereby  required  the  said  G.  II.  to  pay  to  the  defendant  or  order 

£ two  months  after  the  date  thereof,  (c)  which  period  is  now  elapsed ; 

and  the«defendant  then  indorsed  the  said  bill  to  one  R.  L.,  who  then  in- 
dorsed the  same  to  M.  N.,  whg  then  indorsed  the  same  to  the  plaintiff; 
and  the  said  G.  H.  did  not  pay  (d)  the  said  bill  although  the  same  was 
presented  (e)  to  him  (/")  on  the  day  when  it  became  due;  of  all  which 
the  defendant  then  had  due  notice,  ^dd  count,  and  conclude  as  directed, 
ante,  78,  Form  No.  5. 


(a)  An  averment  of  the  presentment,  or  seems  that  an  excuse  most  be  stated  i o- 
the  statement  of  a  Talid  excuse  for  not  pre-  stead  of  the  above  allegation — but  that 
Bonting  the  bill,  (where  no  presentment  such  allegation  will  suffice  in  cases  where 
has  taken  place,)  is  essential  against  the  a  notice  has  been  given,  though  the  lime 
drawer  and  indorscrs,  or  the  declaration  of  giving  it  was  delayed  in  consequence  of 
will  be  bad,  it  seems,  after  verdict ;  see  the  defendant's  residence  not  being  known 
Chit.  jun.  B.  47;  Williams  r.  Germnine,  at  the  time,  &c.  see  Firih  r.  Thrush,  8 
7B.  &  C.  477;  Chit.  jun.B.  1356.  Where  B.  &  C.  387  ;  Chit.  jun.  B.  1398.  S.  C. 
there  has  been  an  excusable  delay  in  pre-  (c)  If  payable  after  sight,  see  Form  No. 
Renting  the  bill,  the  above  form  may  suf-  10. 

fice;  Patience  v.  Townlcy,  2  Smith's  R.  (d)  The  acceptance  by  G.  H.  need   not 

224;  Chit,  jun  B.  71 4;  Leeson  v.  Pigott,  be   averred,  though    he   has  accepted  the 

Bayl.  5th  ed.  40J,  n.  (145;  ;  Chit.  jun.  B.  bill;  Parks  v.  Edge.  1  C.  &  M.  249;  Chit. 

446;  Firth  r.  Thrush,  8  B.&  C.  387;  Chit.  jun.  B.  1631,  8.  C. 

jun.  B.  1398,  S.  C.  (e)  Allegation  by  whom  presentedi  see 

(b)  The  omission  of  the  averment  of  no-  Chit.  jun.  B.  1045. 

ticc,  and  of  an   excuse  for  not  giving  it,  (/)  Ahhough  the  bill  be  accepted  pay- 
will  be  fatal  even  after  verdict ;  Lundie  v,  able  at  a  particular   place,  this  averment  , 
Robertson,  7  East,  231  ;  Chit.  jun.  B.  724,  suffices  ;  Parks  v.  Edge,  sttpra. 
S.  C.    If  no   notice   has   been   given,   it 
[+79] 
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9;  Indorsee  v.  Indorser — Default  Payment  by  Drawee. 

Commencement,  ante,  1,  6,  7.]  For  that  whereas  one  E.  F.  on  [5fc.] 
made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  one  G.  H., 
and  thereby  required  the  said  G.  H.  to  pay  to  the  said  E.  F.  (g)  or  order 

£ two  months  af\er  the  date  thereof  (A)  which  period  has  now  elapsed  ; 

and  the  said  E.  F.  then  indorsed  the  said  bill  to  the  defendant,  who  then 
indorsed  the  same  to  [one  J.  K.,  who  then  indorsed  and  delivered  the 
same  to]  the  plaintiff ;  and  the  said  G.  H.  did  not  pay  the  said  bill  although 
the  same  was  presented  to  him  on  the  day  when  it  became  due  ;  of  all 
which  the  defendant  then  had  due  notice.  \^Add  count,  and  conclude  as 
directed,  ante,  78,  Form  No,  5. 


flO.  Indorsee  v.  Drawer  or  Indorser  on  Bill  pay  (Ale  after  sight. 

Commencement,  ante,  \,  6,  7.]  For  that  whereas  the  defendant  [or 
**  one  O.  P."J  on  \^c.^  made  his  bill  of  exchange  in  writing,  and  directed 
the  same  to  one  E.  F.,  and  thereby  required  the  said  E.  F.  to  pay  to  him 

the  said  defendant  [or  "  the  said  O.  P. "J  or  order  £ [two  months] 

after  sigJd  thereof;  and  the  said  E.  F.  then  [or  "  afterwards,  to  wit,  on 

the day  of ,  in  the  year  aforesaid,"]  saw  and  accepted  the  same» 

and  the  said  period  has  now  elapsed ;  and  the  defendant  [or  **  O.  P."] 
then  indorsed  the  said  bill  to  one  G.  H.  [or  'Mo  the  defendant,"]  who 
then  indorsed  the  same  to  one  J.  K.  who  then  indorsed  the  same  to  the 
plaintiff;  and  the  said  E.  F.  did  not  pay  the  scdd  bill  although  the  same 
was  presented  (t)  to  him  on  the  day  when  it  became  due ;  of  aH  which 
the  defendant  then  had  due  notice.  [Add  count,  and  conclude  as  directed 
ante,  78,  Form  No.  5, 


II.  IN  PARTICULAR  CASES. 


11.  Indorsee  v.  Acceptor  on  Bill  payable  at  a  Banker* s,  "  and  not 

elsewhere.'^  (A) 

Commencement, Imte,  1,  6,  7.]  For  that  whgjeas  one  E.  F.  on  [^-f.]  made 
his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant, 
and  thereby  required  the  defendant  to  pay  to   the  said  E.  F.  or  order 

£ two  months  after  the  date  thereof,  which  peiiod  hath  now  elapsed  ; 

and  the  defendant  then  accepted  the  said  bill  payable  at  [IVIessrs.  G.  ^ 
H.  bankers,  London,  and  not  otherwise  or  elsewhere ;]  and  the  said  E.  F. 


C^)  A  Tnistake  as  to  the  person  to  whom  No.  10. 

the   bill   is   payable,   may    be    amended  ;  (t)  See  Chit.  jun.  B.  82,  note  («). 

Parks  V.  Edge,  supra.  {k)  See  Chit.  jun.  B.  14,  54,  128. 

(A)  If  payable  after  sigktfsee  post,  Form 


{m] 


80  DECLARATIONS  IN  ASSUMPSIT :— BILLS. 

then  indorsed  the  same  to  one  I.  K.,  who  then  indorsed  the  same  to  one 
L.  M.,  who  then  indorsed  the  same  to  the  plaintifT;  and  the  defendant 
then  promised  the  plaintiff  to  pay  him  the  amount  of  the  said  bill  accord- 
ing to  the  tenor  and  effect  thereof,  and  of  the  said  acceptance  and  indorse- 
ments ;  but  neither  the  defendant  nor  the  said  Messrs.  G.  6l  H.,  nor  any 
person  or  persons  on  behalf  of  the  defendant,  did  or  would  pay  the  said 
bill  or  any  part  thereof,  although  the  said  bill  was  presented  for  pay- 
ment (/)  at  the  said  Messrs.  G.  and  H.,  bankers,  London,  aforesaid,  oa 
the  day  when  it  became  due  [of  all  which  the  said  defendant  then  had 
due  notice. (/)]  [It  was  usual  to  add  a  count  on  a  general  acceptance^  but 
this  cannot  now  be  done.  Add  count,  and  conclude  as  directed  ante,  75, 
Form  No.  1,  stating  defendant  ''hath  not  paid  the  last-mentioned  mo- 
neys." 

flQ.  Indorsee  v.  Drawer  in  such  Case. 

Commencement,  ante,  1,  6,  7.]  For  that  whereas  the  defendant  on  f^"^*] 
made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  one  E.  F., 
and  thereby  required  the  said  £.  F.  to  pay  to  the  defendant  or  order 
£ two  months  after  the  date  thereof,  which  period  hath  now  elaps- 
ed ;  and  the  said  E.  F.  then  accepted  the  said  bill  payable  [at  Messrs. 
G.  H.,  bankers,  London,  and  not  otherwise  or  elsewhere;]  and  the  said  de- 
fendant then  indorsed  the  said  bill  to  [one  I.  K.,  who  then  indorsed  and 
delivered  the  same  to]  the  plaintiff;  and  neither  the  said  £.  F.  nor  the 
said  Messrs.  G.  and  H*,  nor  any  person  or  persons  on  behalf  of  the  said 
E.  F..did  or  would  pay  the  said  bill,  although  the  same  was  presented  for 
payment  at  the  said  Messrs  G.  and  H.,  bankers,  London,  aforesaid,  on 
the  day  when  it  became  due ;  of  all  which  the  defendant  then  had  due 
notice.     [Add  count  on  the  consideration,  S^c,  and  conclude  as  in  last  form. 


13.  Indorsee  v.  Drawer  on  BiU  drawn  and  accepted  payable  at 

a  particular  Place,  (m) 

Commencement,  ante,  1,  6,  7.]  For  that  whereas  the  defendant  on  [S^c.\ 
made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  one  E.  F., 
and  thereby  required  the  said  E.  F.  to  pay  to  the  said  defendant  or  order 
in  London  ^100  two  months  after  the  date  thereof,  which  period  has  now 
elapsed ;  and  the  said  E.  F.  then  accepted  the  said  bill  payable  at  Messrs. 
G.  H..  and  Co.'s,  bankers,  London ;  (m)  and  the  defendant  then  indorsed 

the  same  to  [one  I.  K.,  who  then  indorsed  and  delivered  the  same  to]  the 

- 

(/)  It  18  not  necessary  to  aver  the  bill  accepted  payable   at  a  particular  place,  it 

was  presented   to  the  bankers  ;  Hawkes  v.  is  essential  to  state  the  fact,  as  above,  sod 

Borwick,  4  Bing.   135;  Giles  v.  Bourne,  aver    presentment    there,    in    an    action 

6  M.  &'  Sel.  73;  Chit.  jun.  B.  982;  or  that  against  the  drawer  or  indorsers;  see  Gibb 

tAey  did  not  pay,i</. ;  or  that  the  drawee  v.  Mather,  1  M.  &;  Scott,  387;  Chit.  jua. 

had  notice.  B.  8,  1577,  S.  C. 

(m)  Where  the  bill  is  drawn  as  well  as 
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plaintiff}  and  the  said  £.  F.  did  not,  nor  did  the  said  Messrs.  G.  H.  and 
'  Co.,  or  any  person  or  persons  on  the  hehalf  of  the  said  £.  F.,  pay  the 

said  bill,  although  the  same  was  presented  for  payment  at  the  said 
*  Messrs.  G.  H.  and  Co.'s,  bankers,  London,  aforesaid,  on  the  day  when  it 

became  due  ;  of  all  which  the  defendant  then  had  due  notice.     [Conclude 

as  in  last  form. 


14.  Drawer  v.  Acceptor  on  BiU  accepted  payable  on  a  Contin- 
gency, (n) 

Commencement y  ante,  1,6,  7.]  For  that  whereas  the  plaintiff  on  [^c.'| 
made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  de- 
fendant,  and  thereby  required  the  defendant  to  pay  to  the  plaintiff  or  or- 
der .£100  two  months  afler  the  date  thereof,  which  period  has  now  elaps- 
ed ;  and  the  defendant  then  accepted  the  said  bill  payable  [  when  he  the 
said  defendant  should  have  received  the  debt  due  to  him  from  G.  H.] 
[following  t/Ae  words  of  the  acceptance ;]  and  the  plaintiff  saith,  that  the 
defendant  ai^erwards,  to  wit,  on  [^c]  received  the  said  debt,  to  wit,  the 
sum  of  <£150  so  due  to  him  from  the  said  G.  H.  ;  and  the  defendant  then 
promised  the  plaintiff  to  pay  the  said  bill  according  to  the  tenor  and  ef- 
fect thereof,  and  of  the  said  acceptance  thereof.  [.4  second  count  on  a 
general  except  once  on  the  same  bill  cannot  (as  formerly)  he  now  inserted. 
Insert  a  count  on  the  consider cUion^  ^c.  and  conclude  as  ante,  (78,  Form  No,  5. 


15.  Indorsee  v.  Drawer,  where  Notice  of  dishonor  was  not  given,  but 
Drawer  had  no  ^ects  in  the  Drawee?s  Hands,  fyc.  (o) 

Commencement  ante,  1,  6,  7.]  For  that  whereas  the  defendant  on  [^-c] 
made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  one  £.  F., 
and  thereby  required  the  said  £.  F.  to  pay  to  the  defendant  or  order 
^100  two  months  afler  the  date  thereof,  which  period  has  now  elapsed  y 
and  the  defendant  then  indorsed  and  delivered  the  said  bill  to  the  plain- 
tiff; and  the  said  £.  F.  did  not  pay  the  said  bill,  although  the  same  was 
presented  to  him  on  the  day  when  it  became  due;  and  the  plaintiff  avers, 
that  neither  at  the  time  when  the  said  bill  was  drawn,  nor  at  any  time 
afterwards,  and  before  the  said  biU  became  due,  nor  at  the  time  when 
the  same  became  due  and  was  so  presented  for  payment  thereof  as 
aforesaid,  had  he  the  scud  £.  F.  in  his  hands  any  effects  of  the  said 
defendant,  nor  was  there  any  consideration  for  drawing  the  said  bill,  or 
for  the  acceptance  or  payment  by  him  the  said  £.  F.  of  the  amount  of 
the  said  bill,  or  any  part  thereof;  nor  hath  the  defendant  sustained  any 
damage  by  reason  of  his  not  having  had  notice  of  the  non-payment  by 
the  said  £.  F.  of  the  said  bill.     [A  second  count,  averring  notice  in  the 


(ji)  Chit.  jun.  B.  13.  (o)  Chit.  jun.  B.  57,  58. 
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usual  form,  as  ante,  74,  Form  No,  8,  was  commonly  inserted  in  the  abmft 
instance ;  but  this  is  prevented  by  the  Rules  of  Pleading  of  Hilary  Term, 
1834.  Insert  a  count  on  the  consideration,  ^e,  and  conclude  as  directed 
ante,  78,  Form  No,  5.]  ' 


16.  Against  Drawer  on  Default  Payment,  where  the  Drawee  could 

n(4  be  found,  (p) 

Commencement,  ante,  I,  6,  7.]  For  that  whereas  the  defendant  on  [4rc,] 
made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  one  E.  F., 
by  the  description  and  addition  of  [Mr.  E.  F.,  Smith  Street,  Pimlico,] 
and  thereby  required  the  said  £.  F.  to  pay  to  the  defendant  or  order  jf  100 
two  months  af^er  the  date  thereof,  which  period  has  now  elapsed ;  and 
the  defendant  then  indorsed  the  said  bill  to  the  plaintiff;  and  the  plain- 
tiff avers,  that  afterwards  when  the  said  bill  became  due  and  payable 
according  to  the  tenor  and  effect  thereof,  to  wit,  on  [^rc*]  s^nd  on  dirers 
days  and  times  afterwards,  due  and  dihgent  search  and  inquiry  were 
made  for  and  after  tthe  said  £.  F.  in  Smith  Street,  Pimlico,  aforesaid, 
and  elsewhere,  in  order  that  the  said  bill  might  be  presented  to  the  said 
E.  F.  for  payment  thereof;  but  that  the  said  E.  F.  could  not  on  such 
search  and  inquiry,  or  since,  be  found,  nor  could  his  place  of  abode  be 
discovered,  nor  hath  he  at  any  time  since  the  making  of  the  said  bill 
hitherto  paid  the  said  sum  of  money  therein  specified,  or  any  part 
thereof;  of  all  which  the  defendant  then  had  due  notice.  [A  count 
stating  a  presentment  in  the  usual  mode,  see  ante,  79,  Form  No.  8,  cannot 
now  be  added.  Insert  a  count  on  the  consideration  and  account  stated,  and 
conclude  as  directed  ante,  78,  No,  5. 


17.  Indorsee  v.  Drawer^  where  Drawee  was  dead,  {q) 

Commencement,  ante,  1,  6,  7.]  For  that  whereas  the  defendant  on  [4*c.] 
made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  one  £.  F. 
[by  the  description  of  E.  F.,  Esq.,  Mill  Street,  Poplar,]  and  thereby  re- 
quired the  said  E.  F.  to  pay  to  the  said  defendant  or  order  j&IOO  two 
months  after  the  date  thereof,  which  period  has  now  elapsed ;  and  the 
defendant  then  indorsed  the  same  [to  one  G.  H.,  who  then  indorsed  and 
dehvered  the  same]  to  the  plaintiff:  *And  the  plaintiff  avers,  that- after 
the  making  of  the  said  bill,  and  before  the  same  became  due,  to  wit,  on 
[<^r.]  the  said  E.  F.  died,  and  that  at  the  time  when  the  said  bill  became 
due  ["  and  at  the  time  this  action  was  commenced,"  if  the  fact  be  so,]  no 
person  or  persons  had  proved  the  last  will  or  testament  of  the  said  £.  F. 
[if  any,]  or  become  executor  or  executors  thereof,  nor  had  any  letters  of 
administration  of  the  estate  and  effects   which  were  of  the  said  £•  F.  at 


(;>)  Chit.  jun.  B.  49.  (q)  See  Chit.  juD.  B.49. 

[+83] 
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the  time  of  his  death,  been  granted  to  anj  person  or  persons,  nor  had  any 
person  or  persons  administered  thereto ;  and  the  plaintiff  further  saith, 
that  the  said  bill,  when  the  same  became  due,  to  wit,  on  [(^-c]  was  duly 
presented  at  Mill  Street,  Poplar,  aforesaid,  being  the  place  mentioned  in 
the  said  bill  as  the  place  where  the  said  £.  F.  resided  or  was  to  be  found, 
and  being  a  place  where  the  said  E.  F.  before  and  until  his  death  was  to 
be  met  with,  but  that  no  person  or  persons  did  or  would  on  such  present- 
ment pay  the  same  ;  and  the  said  E.  F.  did  not  in  his  life  time  pay  the 
same  or  any  part  thereof;  of  all  which  the  said  defendant  then  had  due 
notice.  [It  was  customary  to  add  a  count,  not  noticing  the  death  of  the 
drawee^  in  the  form  ante,  79,  No,  8;  but  this  is  not  now  permitted.  Insert  a 
count  on  the  consideration,  and  cucount  stated,  and  conclude  as  directed  ante, 
78,  No.  5. 

18.  Indorsee  v.  Drawer,  where  the  Defendant  dispensed  with 

Presentment,  (r) 

As  in  the  last  form  to  the  asterisk,  except  that  the  address  of  the  drawee 
need  not  he  stated,'\  And  the  plaintiff  further  saith,  that  afterwards  when 
fthe  said  bill  became  due,  to  wit,  on  [^c]  he  the  plaintiff  was  ready  and 
willing  in  due  manner  to  present  the  said  bill  to  the  said  E.  F.  for  pay- 
ment thereof,  and  to  demand  of  the  said  E.  F.  payment  of  the  said  sum  of 
money  therein  specified,  according  to  the  tenor  and  effect  thereof,^  and 
would  accordingly  have  presented  the  same  to  the  said  E.  F.,  and  would 
have  demanded  payment  thereof  [whereof  the  said  defendant  then  had 
notice ;]  but  the  said  defendant  then  requested  the  said  plaintiff  not  to 
present  the  said  bill  to  the  said  E.  F.  for  payment  thereof,  and  then  whol- 
ly dispensed  with  such  presentment,  and  discharged  the  said  plaintiff  from 
presenting  the  said  bill  to  the  said  E.  F.  for  payment  thereof,  and  the 
said  £•  F.  did  not  pay  the  same  or  any  part  thereof;  of  all  which  the  de- 
fendant th«n  had  notice.  [A  second  count  similar  to  Form  No,  8,  ante,  78, 
used  to  be  kidded;  but  the  Rules  on  Pleading  forbid  this.  Insert  a  count  on 
the  consideration,  and  account  stated,  and  conclude  as  there  directed. 


Ill-  ON  BILLS,  IN  THE  CASE  OF  PARTICULAR  PERSONS. 


19.  ExecwApr  of  Drawer  v.  Acceptor,  {s)  with  the  Common  Count — 

laying  the  Promise  to  the  Testator, 

Commencement  as  ante,  14,  Form  15.]  For  that  whereas  the  said  E.  F. 
in  his  life  time,  to  wit,  on  [4'^*1  m&de  his  bill  of  exchange  in  writing,  and 
directed  the   same  to  the  defendant,  and   thereby  required  the  defendant 

(r)  See  Chit.  Jan.  B.  49,  60;   1  Wentw.  to  the  case  of  an  action  against  the  drawer 

329.  by  the  ezecator  of  the  indorser.     Of  course 

(s)  This  may  readily  be  adapted,  with  toe  presentment  and  notice  to  the  defend- 

the  aansunce  of  the  Form  ante,  79,  No.  S,  ant  should  be  averred  as  in  the  latter  form. 
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to  pay  to  him  the  said  E.  F.  or  order  <£I00  two  months  [or  **  dajs''  er 
*'*  weeks,"  ^-c.  according  to  the  fact,  \  after  the  date  thereof,  which  period 
has  now  elapsed  ;  and  the  defendant  then  accepted  the  said  bill,  and  pK^ 
mised  the  said  E.  F.,  since  deceased,  (t)  to  pay  him  the  amount  of  the 
said  bill,  according  to  the  tenor  and  effect  thereof,  and  of  the  said  accept- 
ance ;  and  whereas  also  the  defendant,  in  the  life  time  of  the  said  E.  F., 
to  wit,  on  l^'c,]  was  indebted  to  the  said  E.  F.  in  £200  for  the  price  and 
value  of  goods  and  chattels  sold  and  delivered  by  the  said  E.  F.  to  the 
defendant  at  his  request.  [According  to  the  fat,  adding  the  account  stated 
at  all  events,  see  ante,  42,  note  (h),  inserting  the  words  *'  the  said  £.  F.*' 
instead  of  the  words  **  the  plaintiff."]  And  the  defendant  afterwards  in 
the  lifetime  of  the  said  E.  F.,  to  wit,  on  [^c]  last  aforesaid,  in  conside- 
ration of  the  premises  respectively,  promised  to  pay  the  said  last  men- 
tioned moneys  respectively  to  the  said  E.  F.  on  request ;  yet  he  hath  dis^ 
regarded  bis  promises,  and  hath  not  paid  any  of  the  said  moneys  or  any 
part  thereof  to  the  said  £.  F.  in  his  lifetime  or  since  his  death  to  the  said 
plaintiff,  executor  as  aforesaid.  To  the  damage  [<$*c.  conclude^  adding 
profert,  as  ante,  14,  Form  15. 

120.  Executor  of  Drawer  v.  Acceptor,  laying  Promises  to  the  Plain- 
tiff as  Executor. 

For  that^whereas  the  said  E.  F.  in  his  lifetime,  to  wit,  on  [^cJ]  made 
his  certain  bill  of  exchange  in  writing,  and  directed  the  same  to  the  de- 
fendant, and  thereby  required  him  to  pay  to  him  the  said  E.  F.  or  order 
^100  two  months  after  the  date  thereof,  which  period  hath  now  elapsed, 
and  the  defendant  then  accepted  the  said  bill,  but  did  not  pay  the  same 
when  due ;  and  the  said  bill  being  due,  and  the  amount  thereof  tn  arrear, 
the  defendant,  after  the  death  of  the  said  E.  F.,  to  wit,  on  [  <^c.  |  in  con- 
sfderation  of  the  premises,  promised  the  plaintifif7c^  executor  as  aforesaid, 
to  pay  him  the  amount  thereof  on  request ;  and  whereas  also  the  said  de- 
fendant, in  the  lifetime  of  the  said  E.  F.,  to  wit,  on  [4'<^*]t  ^^^^  indebted  to 
the  said  E.  F.  in<£200,  for  the  price  and  value  of  goods  and  chattels  sold  and 
delivered  by  the  said  E.  F.  to  the  defendant,  at  his  request,  and  in  [S^C'\ 
[proceed  with  siich  of  the  items  in  the  common  count,  ante,  43,  as  apply  to 
the  case,  as  in  the  last  form;]  and  the  said  last-mentioned  several  moneys 
being  due  and  unpaid,  the  defendant,  after  the  death  of  the  said  E.  F.,  to 
wit,  on  [Sf*c,]  in  consideration  of  the  premises,  respectively  promised  the 
plaintiff,  as  executor  as  aforesaid,  to  pay  the  last-mentioned  several  mon- 
eys respectively  to  the  plaintiff,  as  executor  as  aforesaid,  on  request ;  yet 
the  defendant  hath  disregarded  his  promises,  and  hath  not  paid  any  of  the 
said  moneys,  or  any  pait  thereof,  to  the  plaintiff.  To  the  damage  of  the 
plaintiff,  as  executor  as  aforesaid,  of  ^00,  and  therefore  he  brings  his 
suit  [4*c.  conclude  with  prof ert,  as  ante,  14,  Form  15. 


(t)  Must  prove  on  this   an  acceptance  in  tettator's   lifetime ;  Chit.  jun.  B.  Sl6 ;  S^r 
rell  r.  Wine,  3  East,  409. 
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21.  By  Administrator  of  Drawer  v.  Acceptor. 

Commencement  as  ante,  9,  Form  1.]  For  that  whereas  the  said  E.  F.  in 
his  lifetime,  to  wit,  on  [^c,  proceed  as  in  the  two  last  forms,  attending  to 
the  directions  there  given  as  to  counts  on  promises  to  the  plaintiff,  ^c.  and 
using  the  word  **  administrator"  instead  of  **  executor :"  and  profert,  as 
ante,  9. 

22.  By  the  Drawer ,  Sfc.  against  the  Executor  or  Administrator  of 

the  Acceptor. 

Commencement  as  ante,  11  or  14,  Forms  6, 17,  describing  defendants  rep- 
resentative character.]  For  that  whereas  the  said  plaintiff  heretofore, 
in  the  lifetime  of  the  said  £.  F.,  to  wit,  on  [S^c]  made  his  hill  of  ex- 
change in  writing,  and  directed  the  same  to  the  said  E.  F.,  and  thereby 
required  the  said  E.  F.  to  pay  to  him  the  said  plaintiff*  <£100  two  months 
after  the  date  thereof,  which  period  has  now  elapsed ;  and  the  said  E.  F. 
then  accepted  the  said  bill,  and  promised  the  plaintiff  to  pay  him  the  said 
bill,  according  to  the  tenor  and  effect  of  the  said  bill,  and  the  said  accept- 
ance tthereof :  and  whereas  also  the  sEiid  E.  F.,  in  his  life-time,  to  wit, 
on  l^c.  ]  was  indebted  to  the  plaintiff  in  the  sum  of  <£200,  for  the  price 
and  value  of  goods  and  chattels  sold  and  delivered  by  the  said  plaintiff  to 
the  said  E.  F.,  at  his  request,  and  in  [^-c.y  [state  such  of  the  other  debts  in 
the  common  count  as  apply ;  see  ante,  43,  in  the  same  style ;]  and  the  said 
E.  F.,  in  his  lifetime,  to  wit,  on  the  day  and  year  last  aforesaid,  in  con- 
sideration of  the  premises  respectively,  promised  to  pay  the  last-men- 
tioned moneys  respectivelyjo  the  plaintiff  on  request ;  yet  the  said  E.  F., 
in  his  lifetime,  and  the  defendant,  executor  as  aforesaid,  since  the  death 
of  the  said  E.  F.,  have  respectively  disregarded  the  said  promises,  and 
neither  of  them  hath  paid  any  of  the  said  moneys,  or  any  part  thereof. 

To  the  plaintiff 's  damage  of  £ ;  and  therefore  he  brings  his  suit  <^c. 

[If  there  be  evidence  of  an  admission  or  promise  by  defendant,  since  the  teS" 
tator*s  death,  and  it  be  material  to  prove  it,  declare  accordingly  ;  seeforms^ 
post.  It  will  be  necessary  to  aver  that  E.  F.  was  indebted,  ^c.  as  above, 
and  then  that  ''  the  moneys  being  due,  defendant,  as  executor  as  aforesaid, 
after  the  death,  to  wit,  on  [^c]  promised  payment,  but  hath  not  paid"  [4*^*1 
It  may  sometimes  be  proper  to  add  a  count  for  money  paid  for  defendant  as 
executor,  or  upon  an  account  stated  with  him  as  such. 


23.  By  Indorsee  of  Executor  of  Drawer  v.  Acceptor. 

The  form  will  be  as  ante,  77,  No.  4,  except  that  instead  of  the  eommon  in^ 

dorsement  by  the  drawer  to  the  plaivkiff,  the  following  should  be  inserted: — 

"  And  the  plaintiff  saith,  that  heretofore,  to  wit,  on  the day  of  — ^ — , 

A.  D. [the  date  of  the  will,  but  the  exact  day  is  not  material]  the  said 

£•  F.  [the  drawer]  made  his  last  will  and  testament  in  writing,  and  there- 
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by  then  appointed  G.  H.,  executor  thereof ;  and  the  said  E.  F.  afterward* 

and  after  the  drawing  of  the  said  bill,  to  wit,  on  the daj  of ^  a.  d. 

[exact  day  not  material]  died,  and  the  said  G.  H.  then  proved  the  said 

will,  and  took  upon  himself  the  burthen  of  the  execution  thereof,  and  be- 
came executor  as  aforesaid,  and  as  such  executor  then  indorsed  the  said 
bill  to  the  plaintiff."  [A  profert  of  the  toill  is  not  necessary;  see  Stone  t. 
RaioUnson,  Willes,559;  Chit,  jun,  B.  313.  The  above  indorsement,  if  tra- 
versed, may  be  proved  by  the  production  of  the  probate,  and  proof  of  the  n- 
ecutor^s  handtoriting. 


24.  By  Indorsee  of  Administrator  of  Drawer  v.  Acceptor. 

Vide  last  form,  and  observations  thereon.      The  indorsement  will  he  thms : 

— "  And  the  plaintiff  saith,  that  afterwards,  to  wit,  on  the day  of , 

A.  D. leract  day  immaterial]  the  said  E.  F.  [the  drawer]  died  intestate : 

and  afterwards,  to  wit,  on  [S^c,  the  date  of  letters  of  administration,  hut  tie 
precise  day  is  not  material,]  administration  of  all  and  singular  the  goodi, 
chattels,  and  credits,  which  were  of  the  said  E.  F.,  deceased,  at  the  time 
of  this  death,  was  duly  granted  in  due  form  of  law  by  [  WilKiom,  by  Divme 
Providence  Archbishop  of  Canterbury,  Primate  of  all  England  and  Metr^ 
polit€m,]  to  one  G.  H. ;  and  the  said  G.  H.,  as  such  administrator,  then  in- 
dorsed the  said  bill  to  the  said  plaintiff* 


25.  By  the  Assignees  of  a  Bankrupt  Drawer  against  the  Acceptor, 
with  the  common  Count,  laying  Promises  to  the  Bankrupt ;  and  a 
Form  of  Declaration  laying  Promises  to  the  Assignees. 

Commencement  as  ante,  11.]  For  that  whereas  the  said  E.  F.,  before  he 
became  a  bankrupt,  to  wit,  on  [^r.]  made  his  bill  of  exchange  in  writing, 
and  directed  the  same  to  the  defendant,  and  thereby  required  the  defend- 
ant to  pay  to  the  said  E.  F.  or  order  J^^IOO :  55.  6d,,  two  months  after  the 
date  thereof,  which  period  has  now  elapsed,  and  the  defendant  then  ac 
cepted  the  said  bill,  and  promised  the  said  E.  F.  before  he  became  a  bank- 
rupt, to  pay  him  the  amount  of  the  said  bill,  according  to  the  tenor  and 
effect  thereof  and  of  the  said  acceptance,  but  did  not  pay  the  same  when 
due.  And  whereas  also  the  defendant,  before  the  said  E.  F.  became  a 
bankrupt,  to  wit,  on  [^c]  was  indebted  to  the  said  E.  F.  for  the  price 
and  value  of  goods  and  chattels  sold  and  delivered  by  the  said  E.  F.  to 
the  defendant  at  his  request  [proceed  in  the  same  manner  with  such  of  the 
other  debts  in  the  common  count  as  apply,  as  ante,  43,  substituting  the  bank- 
rupt's name  for  the  word  '' plaintij','']  And  thereupon  the  defendant,  be- 
fore the  said  E.  F.  became  a  bankrupt,  to  wit,  on  [<$*e.]  in  consideration 
of  the  premises  respectively,  promised  to  pay  the  said  several  last-men- 
tioned moneys  respectively  to  the   said   E.  F.   on  request.     Yet  he  batli 

disregarded  his  promises,  and  hath  not  paid  any  of  xhe  said  moneys  or 
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any  part  thereof  to  the  said  £.  F.  before  he  became  a  bankrupt,  or  to 
the  plaintiffs,  assignees  as  aforesaid,  or  either  of  them,  since  the  said  £. 
F.  became  a  bankrupt,  to  the  damage  of  the  plaintiffs  as  assignees,  [^t. 
anief  IJ. 


26.  Farm  in  the  above  Case ;  laying  Promises  to  the  Assignees,  (r) 

For  that  whereas  the  said  E.  F.,  before  he  became  a  bankrupt,  to  wit, 
on  [^r.]  made  his  certain  bill  of  exchange  in  writing,  and  directed  the 
same  to  the  defendant,  and  thereby  required  the  said  defendant  to  pay  to 
the  said  E.  F.  or  order  «£1Q0 :  55.  6(f.,  two  months  after  the  date  thereof, 
which  period  has  now  elapsed,  and  the  defendant  then  accepted  the  said 
bill,  but  did  not  pay  the  same  when  due,  and  the  said  bill  being  due,  and 
the  amount  thereof  in  arrear,  the  defendant,  after  the  said  £.  F.  became 
a  bankrupt,  to  wit,  on  [^c]  in  consideration  of  the  premises,  promised 
the  plaintiffs  as  assignees  as  aforesaid,  to  pay  them  the  amount  thereof  on 
^  request*'  And  whereas  also  the  defendant  before  the  said  £.  F.  became 
a  bankrupt,  to  wit,  ton  [  ($*r.]  was  indebted  to  the  said  £.  F.  in  <£200  for 
the  price  and  value  of  goods  and  chattels  sold  and  delivered  by  the  said 
£.  F.  to  the  defendant  on  request,  and  in,  6lc.  [proceed  as  in  last  form  to 
the  end  of  the  account  stated  with  the  bankrupt.]  And  thereupon  the  last- 
mentioned  moneys  being  unpaid,  the  defendant,  after  the  bankruptcy  of 

the  said  E.   £.,  to  wit,  on  the  said day  of ,  one  thousand  eight 

hundred  and  thirty-four,  in  consideration  of  the  premises,  promised 
the  plaintiffs  as  assignees  as  aforesaid,  to  pay  the  last-mentioned  moneys 
respectively  to  the  plaintiffs  as  assignees  as  aforesaid  on  request.  (5)  Yet 
the  defendant  hath  disregarded  his  promises,  and  hath  not  paid  any  of 
the  moneys  in  those  counts  mentioned,  or  any  part  thereof.  To  the  dam- 
age  of  the  plaintiffs  as  assignees  as  aforesaid  of  <£200,  and  therefore  they 
bring  their  suit,  ^-c. 


27.  By  Assignee  of  Drawer,  an  Insolvent  Debtor,  against  Accept oi\ 

Commencement  J  as  ante,  12,  Form  9.]  For  that  whereas  the  said  £.  F. 
heretofore  and  before  he  the  said  £.  F.  subscribed  his  petition  to  the  Court 
for  the  relief  of  insolvent  debtors  in  England,  for  his  discharge  from  such 
imprisonment,  according  to  the  provisions  of  the  said  statute,  to  wit,  on 
[^c.]  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the 
defendant,  and  thereby  required  the  defendant  to  pay  to  him  the  said  E. 
F.  <£IOO,  two  months  after  the  date  thereof,  which  period  has  now  elapsed. 


{r)  See  Chil.jnn.  B.88,  note  (A).  Buggegted,  Chit.  jun.  B.  89,  note  (i),  wiih 

{9)  If  there  bnve  been  an  account  stated  the  necessary  alterations  adapted  to   the 

with  the  plaintiffs  as  assignees,  or  any  de-  fact  of  plaintiffs  be'iu^  assignees,  not  exec- 

niand  has  accrued  to  the:ii  in  that  charae*  utors. 

ter  since  the  bankruptcy,  insert  a  count  as 
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And  the  defendant  then,  and  before  the  said  E.  F.  subscribed  his  petitioD 
as  aforesaid,  accepted  the  said  bill  and  promised  the  said  E.  F.  to  pay 
the  same  according  to  the  tenor  and  effect  thereof,  and  of  the  said  ac- 
ceptance thereof.  [Proceed  tu  in  the  last  Form^  with  the  necessary  alteratimu 
in  regard  to  the  insolvency  instead  of  bankruptcy^  attending  to  the  suggestion 
there. 


28.  By  the  surviving  Drawer  ^against  the  Acceptor.  (0 

Commencement  J  ante,  1,  6  or  7.]  For  that  whereas  the  plaintiff,  onJ  on^ 
£.  F.  since  deceased j  in  the  life-time  of  the  said  E,  F,  to  wit,  on  [^J-f-l  made 
their  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant, 
and  thereby  required  the  defendant  to  pay  to  the  plaintiff  and  the  said  E. 
F.  jCLOO  :  5s.  6^.,  two  months  after  the  date  thereof,  which  period  has  now 
elapsed.  And  the  defendant  then  accepted  the  said  bill,  arid  promised 
the  plaintiff,  and  the  said  E.  F.  since  deceased,  to  p^y  the  same  according 
to  the  tenor  and  effect  thereof,  and  of  the  said  acceptance  thereof.  [Add 
such  part  of  the  common  count  as  applies,  as  ante,  43,  laying  the  debt  and 
promise  to  the  said  '*  plaintiff  and  E.  F.,  since  deceased,"  and  the  breach 
that  defendant  t**  hath  not  paid  any  of  the  moneys  to  tlS>B\n  or  either  of 
them,  in  the  life-time  of  the  said  E.  F.,  or  to  the  plaintiff  since  the  death 
of  E.  F."  If  expedient,  und^r  the  circumstances,  instead  of  the  above  form, 
declare  laying  promises  to  the  plaintiff  as  the  survivor,  otherwise  such  prouh 
ises  are  not  proveabU*  And  it  may  often  be  advisable  to  add  a  count  upon 
an  account  stated  with  the  plaintiff  (only),  not  noticing  the  deceased ;  and 
such  count  is  not,  it  seems,  forbidden  by  the  Rules  on  Pleading,  of  Hilary 
Term,  1834.  A  form  against  a  surviving  party  to  a  bill  is  not  given,  it  6f- 
ing  clearly  unnecessary  to  declare  against  a  survivor  specially  as  such.  He 
may  be  sued  as  if  he  alone  made,  or  indorsed,  or  accepted,  the  bill,  ^c.  He 
cannot  plead  the  non-joinder  in  abatement,  as  he  cannot  aver  the  o{her 
party  is  alive ;  and  no  objection  can  effectually  be  made  at  the  trial  on  the 
ground  of  a  variance,  Mountstephen  v.  Hrooke,  1  J3,  ^  Al.  224. 


29.  By  Husband  and  Wife,  on  a  Bill  drawn  by  and  payable  to  the 

Wife  before  marriage^  against  the  Acceptor, 

Commencement  as  ante,  15.]  For  that  whereas  the  said  E.,  whilst  she 
was  unmarried,  to  wit,  on  [^c]  made  her  bill  of  exchange  in  writing, 
and  directed  the  same  to  the  defendant,  and  thereby  required  the  defen- 
dant to  pay  to  her  the  said  E.  <£I00  55.  6d.,  two  months  after  the  date 
thereof,  which  period  has  now  elapsed,  and  the  defendant  then  accepted 
the  said  bill,  and  promised  the  said  E.,  whilst  she  was  unmarried,  to  pay 
the  same  according  to  the  tenor  and  effect  thereof  and  of  the  said  ac- 

U)  See  Jell  v.  Douglass,  4  B.  dt  Aid.  374. 
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•  ceptance  thereof.  [Add  count  on  the  original  consideration  and  account 
stated  J  laying  the  debt  and  promise  to  pay  the  last-mentioned  moneys  ^'  to 
the  said  £.  whilst  she  was  unmarried,"  and  the  breach  in  not  paying  "  any 
of  the  said  moneys  to  the  said  £•  whilst  she  was  unmarried,  or  to  the 
pJaintifik,  or  either  of  them,  since 'their  intermarriage,  to  the  damage  of 
the  plaintiffs,  ^^c."  The  declaration  may,  if  expedient,  under  the  circum-^ 
stances,  charge  that  the  debts  were  due  to  the  wife  dum  sola,  and  lay  the 
promises  to  the  plaintiffs  since  their  intermarriage.  When  the  husband 
alone  may  sue  on  a  bill  to  the  wife  dum  sola,  Macneilage  v.  Halloway,  1  B. 
6l  Aid.  218 ;  Richards  v.  Richards,  2  B.  &  Ad.  447. 


30.  Against  Husband  and  Wife,  on  BUI  accepted  by  her  before 

Marriage, 

Commencement  against  defendant,  '*  and  £.  his  wife,  who  have  been 
summoned,  &rC."  as  ante,  1,  6  or  7.]  For  that  whereas  G.  H.  whilst  the 
said  E.  was  unmarried,  to  wit,  on  f^c]  made  his  bill  of  exchange  in 
writing,  and  directed  the  same  to  the  said  E.  whilst  she  w^as  unmarried, 
and  thereby  required  the  said  E.  to  pay  to  the  said  G.  H.  or  order,  ,£100 
55.  Qd,  two  months  after  the  date  thereof,  which  period  has  now  elapsed, 
and  the  said  E.  whilst  she  was  unmarried,  then  accepted  the  said  bill,  and 
the  said  G.  H.  tthen  indorsed  the  same  to  one  I.  K.  who  then  indorsed 
.  the  same  to  the  plaintiff,  and  the  said  £.  whilst  she  was  unmarried,  then 
promised  the  plaintiff  to  pay  him  the  amount  of  the  said  bill  according 
to  the  tenor  and  effect  thereof  and  of  the  said  acceptance  and  indorse- 
ments. \_Add  a  count  on  the  original  debt,  see  ante,  42,  charging  that 
"  the  said  £.  whilst  she  was  unmarried,  was  indebted,  6lc,»  and  laying  a 
promise  by ^ her  whilst  unmarried  to  pay  the  last-mentioned  moneys;  and 
hrecLch,  **  that  E.  whilst  unmarried  and  defendants  since  their  intermar- 
riage, have  respectively  disregarded  the  said  promises,  and  have  not  nor 
hath  either  of  them  paid  any  of  the  said  moneys,  6lc."  A  cou^t  laying 
a  promise  by  both  the  defendants  since  their  marriage  cannot  be  inserted,  see 
Morris  V.  Norfolk,  1  Taunt.  212 ;  Pittam  v.  Foster,  I  B.  &  C.  248 ;  2  D. 
&  R.  363,  S.  C. 


IV.  ON  FOREIGN  BILLS. 


31.  Drawer  {or  Indorser)  against  Acceptor. 

Commencement,  ante,  1,  6  or  7.]  For  that  whereas  the  plaintiff  [or  "  one 
E.  F."]  on  [^c]  in  parts  beyond  the  seas,  to  wit,  at  Paris,  [or  ** Dublin, 
in  Ireland,"]  (u)  made  bis  bill  of  exchange  in  writing,  and  directed  the 

(u)  See  Chit.  jun.  B.  2;  Kearney  v.  Sprowle  v.  Legge-,  1  B.  &  C.  16 ;  Chit. 
King,  2  B.  ^^  Al.  30X ;  Cnit.  jun.  B.  1046 ;    jun.  B.  1154. 
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same  to  the  defendant,  and  thereby  required  the  said  defendant  to  paj 
[**that  his  second  of  exchange  {according  to  the  bill,)  first  and  third  of 
the  same  tenor  and  date  not  paid"]  to  the  plaintiff  [or  "one  G-  H.*']  or 
order,  ^100  5s.  6(1.  sterling,  [or  "  3000  francs'*]  two  months  (z)  after 
date  thereof,  [or  "  at  two  usances,  (y)  that  is  to  say,  at  two  calendar 
months  (y)  after  the  date  thereof,"  according  to  the  hill\  which  period  has 
now  elapsed,  [if  the  action  be  by  an  indorsee,  state  the  drawer's^  E.  -F.'5, 
indorsement  to  the  plaintiff  in  the  common  form,]  and  the  defendant  then 
accepted  the  said  bill,  and  promised  the  plaintiff  to  pay  the  same  accord- 
ing to  the  tenor  and  effect  thereof,  and  of  the  said  acceptance  thereof. 
[  When  the  bill  is  to  be  paid  in  foreign  money,  add  the  following  aeer- 
merit : — (z)  '^  And  the  said  plaintiff  avers  that  the  said  sum  of  [3000 
francs]  in  the  said  bill  mentioned,  at  the  time  of  making  the  said  bill, 
and  when  the  same  became  due,  was  and  is  of  great  value,  to  wit,  of  the 

value   of  [£ ]  of  lawful  money   of  Great  Britain."     Add  count,  and 

conclude  as  directed,  ante,  76,  Form  No.  1. 


t32.  Indorsee  v.  Drawer  of  a  Foreign  Bill — Default  Acceptance. 

Comnuncement,  ante,  1, 6  or  7.]  For  that  whereas  the  defendant,  on  [4^-] 
in  parts  beyond  the  seas,  to  wit,  at  [Paris,]  made  his  bill  of  exchange  in 
writing,  and  directed  the  same  to  one  E.  F.  and  thereby  required  the 
said  E.  F.  to  pay  (a)  to  the  said  defendant,  \or  "one  G.  H."]  or  order, 
i£100 :  55.  %d.  sterling  (b)  two  months  after  the  date  thereof,  (c)  which 
period  has  now  elapsed.  And  the  defendant  then  indorsed  the  said  bill 
of  exchange  [to  one  G.  H.,  who  then  indorsed  the  same  to  one  J.  R., 
who  then  indorsed  and  delivered  the  same]  to  the  plaintiff.  And  the  said 
bill  was  then  presented  to  the  said  E.  F.  for  acceptance,  and  the  said 
E.  F.  then  refused  to  accept  the  same.  [Iftlie  bill  be  drawn  in.  sets,  add 
this  averment,  **  nor  did  nor  would  he  accept  the  said  frst  or  third  of  ex- 
change in  the  said  bill  mentioned"  (r/)]  whereupon  the  said  bill  was  then 
duly  protested  (e)  for  the  non-acceptance  thereof,  of  all  which  the  defen- 
dant then  had  due  notice.     [_Conclude  as  inform.  No.  5,  ante,  78. 


33.  Indorsee  against  Drawer — Default  Payment. 
Commencement,  ante,  1,  6  or  7.  J  For  that  whereas  the  defendant,  on  [^c] 

(x)  If  payable  after  sight,  see  ante,  80,  (c)  If  payable  at   usancea,  &c.  observe 

form  No.  JO.  the  last  form. 

(y)  See  Buckley  v.   Campbell,  1  Salk.  {d)  Starke  v.  rheeseman,  Cartb.  509] 

131 ;  Chit.  jun.  B.  228  ;    Smart  v.  Dean,  3  Chit.  inn.  B.  209;  Wegersloffe  v.  Keene, 

Keb.  645  ;  Chit.  j'n.  B.  163  ;  fd.  51.  Stra.  214  ;  Chit.  jun.  B.  244,  S.  C. 

(2)  See  Siiumonds  v.  Parminter,  1  Wils.  (e)  As  to  the  omijision  of  this  averment, 

185;  Chit.  jun.  B.   321;  see   Kearney  v.  see   Salomons   v.  ^tavely,  3  Doug    2%; 

King,  Sprowle  v.  l^^gge,  supra.  Chit.  jun.  B.  423  ;  see  Witherley  v.  Sara- 

(a)  Observe  last  form.  field,  1  Show.  127;  Chit.  jun.  B.  173;  II 

(b)  IF  payable    in  foreign  money,   ob-  61. 
serve  the  last  form. 
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tfi  pitrts  beyond  the  seas,  to  wit,  at  [Paris,]  made  his  bill  of  exchange  in 
writing,  and  directed  the  same  to  one  E.  F.  and  thereby  required  the  said 
£.  F.  to  pay  (y )  to  the  said  defendant  or  order, .£100:  55. 6£?. sterling,  {g) 
two  months  after  the  date  thereof,  (g)  which  period  has  now  elapsed. 
And  the  said  defendant  then  indorsed  the  said  bill  to  [one  G.  H.  who  then 
indorsed  the  same  to]  the  plaintiff.  And  the  said  E.  F.  did  not  pay  the 
said  bill,  although  the  same  was  presented  to  him  on  the  day  when  it 
became  due,  whereupon  the  said  bill  was  then  duly  protested  for  non- 
payment thereof,  of  all  which  the  defendant  then  had  due  notice.  [Con- 
ebide  «u  in  form.  No.  5,  ante,  7B. 


34.  Indorsee  v.  Acceptor  Supra  Protest. 

Commencement,  ante,  1,  6  or  7.]  For  that  whereas  one  E.  F.  on  [^c]  in 
parts  beyond  the  seas,  to  wit,  at  [Paris]  made  his  bill  of  exchange  in 
writing,  and  directed  the  same  to  one  G.  H.  and  thereby  required  the 
said  tG.  H.  to  pay  (A)  to  the  said  £.  F.  or  orderr<^100 :  5s.  6d.  (t)  two 
months  after  the  date  thereof,  (t)  which  period  has  now  elapsed.  And 
the  said  E.  F:  then  indorsed  the  same  to  [L.Mv  who  then  indorsed  the 
same  to]  the  plaintiff,  and  the  said  bill  was  then  presented  to  the  said 
G.  H.  for  acceptance,  and  he  then  refused  to  accept  the  same,  whereupon 
the  said  bill  was  then  protested  for  non-acceptance  thereof,  of  all  which 
the  defendant  then  had  notice.  And  thereupon  the  defendant,  in  order 
to  prevent  the  said  bill  from  being  sent  back  and  returned  to  the  said  E.  F. 
[the  drawer]  did  under  the  said  protest  accept  the  said  bill,  and  the  said 
G.  H.  [the  original  drawee]  did  not  pay  the  said  bill,  although  the  same 
was  presented  to  him  for  payment  on  the  day  when  it  became  due,  where- 
upon the  said  bill  was  then  duly  protested  for  non-payment  thereof,  of  all 
which  the  defendant  then  had  due  notice.  [Add  a  count  upon  the  original 
debt,  and  conclude  as  directed,  ante,  78,  form  No.  5. 


FOR  BOARD  AND  LODGING,  (k) 


Commencement  as  ante,  42,  Form  I,  to  the  asterisk .-]  For  the  use  and 
occupation  of  certain  rooms,  apartments  and  furnituve  of  the  plaintiff, 
before  that  time  used  arid  enjoyed  by  the  defendant,  ["  and  other  persons," 

(/)  Observe  form  No.  31,  supra,  house,  and  was  boarded  and    lodged  under 

(i)  If  payable  in  foreign  money,  or  at  an  entire  contract  for  board  and  lodging. 

Qaaoces,  or  after  sight,  or  drawn  in  sets,  Where  the  defendant  was  only  a  lodger, 

observe  form  No.  31,  5i<;»ra.  see   the   form,  post^  tit.   <*  Landlord   and 

(A)  Observe  furni  No.  31,  «v;»ra.  Tenant."     Tbe  plaintiff  should  declare  for 

(i)  If  payable  in  foreign  roonev,  or  at  necessaries  as  post,  tit.  <*  Necessaries,  '  if 

usances,  or  after  sight,  or  drawn  m  sets,  the  defendant  were  noi  an  inmate,  but  was 

Wrfe  form  No.  31,  supra.  casually  supplied,  as  in  the  case  of  an  inn- 

(A)  This  is  the  proper  form  where  the  keeper  s  guest,  ^. 
defendant  wa»  an  inmai*  in  the  plaiatiff 's 
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if  the  fact  he  50,]  at  his  request  and  bj  the  permission  of  the  plaintiff,  and 
for  meat,  drink,  attendance  and  other  necessaries  and  goods  by  the  plain- 
tiff found  and  provided  for  the  defendant,  ['*  and  other  persons,"]  at  fais 
request ;  and  in  [state  money  paid  or  other  deht^  and  conclude  with  accaiad 
stated^  ^'C.  as  ante^  43. 


DECLARATIONS  BY  AND  AGA1N8T  CARRIERS.  (2) 


I.  Declaration  by  a  Carrier  for  the  Carriage  of  Goods  by  Land,  (m) 

Commencement  as  ante^  42,  to  the  asterisk :]  For  the  carriage  of  goods 
by  the  plaintiff  carried  and  conveyed  in  carts  and  other  carriages  for  the 
defendant  and  at  his  request,  and  in  [Conclude  tcith  account  stated  and 
kreach,  as  ante^  43. 


t2.  For  the  Freight  of  Goods,  (n) 

Commencement  as  antCy  A%  to  the  asterisk:]  For  freight  [''primage 
and  average,"  if  claimed^']  payable  by  the  defendant  to  the  plaintiff  for 
and  in  respect  of  the  conveyance  by  him  for  the  defendant  and  at  his 
request,  of  divers  goods  and  chattels  in  and  on  board  of  certain  ships 
and  vessels  from  divers  places  to  divers  other  places,  ['*  and  the  loading, 
unloading  and  delivery  thereof,"  if  the  fact  he  50,]  for  the  defendant  at 
his  request,  and  in  [conclude  with  account  stated  and  breach,  4zs  ante^  43. 


3.  For  Lighterage, 

Commencement  as  ante,  42,  to  the  asterisk  :1  For  the  lighterage  of 
goods  by  the  plaintiff,  conveyed  in  lighters  and  other  vessels  of  the  plain- 
tiff, and  by  him  shipped  and  landed  from  and  out  of  the  same  for  the  de- 
fendant at  his  request,  and  in  [account  stated  and  breach,  as  antCy  43. 


4.  Assumpsit  by  the  Master  of  a  Ship,  on  the  Bill  of  Lading, 
against  the  Consignee  of  Goods,  for  not  recAving  the  Goods  from 
the  ship  in  a  reasonable  time,  (o) 

For  that  whereas  the  defendant  on  [^c.]  at ,  caused  to  be  shipped 


(/)  See  Jeremy  on  Carriers;  Selw.  N.  above  common   form  suHices  a^rainst  the 

P.  tit.  "Carriers;*'   3  Chit.  Comm.   Law,  indorsee   of  a    bill   of  lading,   liougal  c. 

369;  Chit.  jun.   Contr.  2d  ed.  ZbO ;  post,  Kemble,  3  Bing.  383,     It  may  boiveverbe 

94,  n.  (p).  useful,  in  reference  to  the  plea,  to  declare 

(m)  Tlie  common  count  for  work  suffices,  specially  in  some  cases  against  such  indor- 

(n)  See  in  general,  Abbott  on  Ship.;  3  see.     Either  tbe  owner  ur  captain  may,  in 

Chit.  Comm.  Law,  407.     Debt  or  assump-  general,  sue  for  freight, 

sit  lies  ;  but  if  there  bo  &  covenant  under  (o)  Evans  v.  Forster,  1   B.  &  Ad.  118. 

seal,  the  remedy  is  debt  or  covenant.     Tho  The  master,  though  he  may  sue  as  above, 
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on  board  a  ship  called  the  Betsy,  then  lying  in  the  port  of  ■,  where- 
of the  plaintiff  was  master,  divers  goods  and  chattels,  then  represented  to 
be  in  good  order  and  well-conditioned,  to  be  delivered  in  the  like  good 
order  and  condition  at  the  port  of  London  (all  and  every  the  dangers  of 
the  seas  and  navigation  excepted)  unto  the  defendant  or  his  assigns,  he 
or  they  paying  certain  freight  for  the  said  goods  then  agreed  upon, 
and  the  plaintiff  then  received  the  said  goods  on  board  the  said  ship, 
and  agreed  with  the  defendant  to  deliver  to  him  the  said  goods  and  chat- 
tels as  aforesaid,  and  in  consideration  of  the  premises  the  defendant  then 
undertook  and  promised  the  plaintiff  to  accept  and  receive  the  said  goods 
and  chattels  at  the  port  of  London  from  the  plaintiff,  in  a  reasonable  time 
after  they  should  have  notice  of  his  being  ready  to  deliver  the  same  as  afore- 
said ;  and  the  plaintiff  avers  that  the  vessel  afterwards,  to  ¥rit,  on  [S^c.  ]  arriv- 
ed with  the  goods  in  the  said  port  of  London,  and  that  the  plaintiff  was  then 
ready  to  deliver  them  to  the  defendant  as  aforesaid^  of  which  the  defend- 
ant then  had  notice,  and  although  a  reasonable  time  for  the  defendant  to 
accept  and  receive  the  said  goods  fat  the  port  of  London,  after  he  had  such 
notice  as  aforesaid,  hath  elapsed,  yet  the  defendant  did  not  nor  would, 
although  then  requested  by  the  plaintiff  so  to  do,  within  such  reasonable 
time,  accept  or  receive  the  said  goods  and  chattels,  but  wholly  neglect- 
ed and  refused  so  to  do  for  a  great  and  unreasonable  time,  to  wit,  twen- 
ty days  after  the  expiration  of  such  reasonable  time  from  the  period 
when  he  had  such  notice  as  aforesaid.  And  thereby  the  said  ship  was, 
during  that  time,  detained  at  the  said  port  of  London,  and  the  plaintiff 

was  put  to  great  costs  and   charges,  amounting  to  £ ,  in  maintaining 

the  crew- of  the  said  ship  during  the  said  time,  and  was^eprived  of  the 
the  use  of  the  ship  and  the  profits  thereof  during  such  time.  To  the 
plaintiff 'id  damage,  [4*^0 


5.  Declaration  against  a  Carrier,  on  his   Common  Law  lAabUity, 

for  losing  Goods,  (p) 

For  thaf  whereas  the  defendant  before  and  at  the  time  of  the  making  of 


cannot  sua  for  demurrage  oo  an  implied  319,  331  i  5  Bing.  212,  217,  «am«  cases  Par 

contract;  see  Brouncker  i>.  Scou, 4  Taunt.  Cur.     Th«  Carriers   Act,   1   W.  4,  c.  68, 

I',  Je99on  T.SoWy J  id.  52.  has   effected   a   material   alteration  in  the 

(p)  See  Chit.  jun.  C«>nlr.  2d  ed.  380  to  law  on  this  subject  in  the  case  of  goods  of 

39;S;  Selw.  N.  P.  tit.  Carriers.     The  rem-  more  than  £10  value,  and  of  the  descrip- 

ed J  \9 assumpsit  or  ease  ;  see  form  in  case,  tion  mentioned   in   the   act;  and    it   will 

post.     In  general  the  consignee  should  be  perhaps  be  useful  to  detail  its  provisions, 

the  plaintiff;  1    Chit.  Plead.   5th   ed.  6;  especially  as  in  a  subsequent  part  of  this 

Chit.  jun.  Contr.  2d  ed.  347,  384.     It  is  work  a  plea  justifying  under  the  act  will 

sufficient  to  sue  one  of  several  carriers  in  be  given.     It  is  enacted   in  sect.  1,  **  that 

partnership;  1  W.  4,  c.  6S,  s.  5.     At  com-  no  mail  contractor,  sta^e-coach  proprietor, 

mon  lute  a  public  carrier  is  liable  absolute-  or   other  common  carrier  by  land  for  hire 

ly  for  the  loss  of  goods,  except  in  caso  of  shall  b«*  liable  for  the  loss  of  or  injury  to 

loss  by  the  act  of  God  or  ihe  king's  ene-  any  article  or  property  of  the  description 

mies  ;  Jones   on     Bailm.    104  ;    Coggs   v.  following,   that  is  to  say,  gold   or   silver 

Bernard,  Ld,  Raym  91rf  ;  Macklin  v.  Wa-  coin  of  this  realm,  or  of  any  foreign  state, 

lerhouse.  and  Riley  v.  Home,  2  M.  &  P.  or  any  gold  or  silver  in  a  manufactured  or 
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his  promise  hereinafter  mentioned,  was  a  common  carrier  (9)  of  goods  and 

unmaDufactured  state,  or  anj  prectoae  gngiement  to  paj  tfie  same  aball  have  beefl 
sloneH,  jewelry,  watches,  clocks,  or  tiino-  accepted,  the  persoD  receiving  such  io- 
pieces  oV  any  dcRcriplion,  trinkets,  bills,  creased  rate  of  charge,  or  accepting  sucb 
aote^  of  the  governor  and  company  of  the  agreement,  aball,  if  thereto  required,  Mga 
banks  of  England,  Scotland,  and  Ireland,  a  receipt  for  the  package  or  parcel,  ac- 
or  of  any  other  bank  in  Great  Britain  or  knowledging  the  same  to  have  been  insoT' 
Ireland,  ordera,  notes,  or  securities  for  ed  (which  receipt  aliall  not  be  liable  to  any 
payment  of  money,  Eoglish  or  foreign  stamp  duty) ;  and  if  soch  receipt  shall  not 
stamps,  maps,  writingn,  title-deeds,  paint-  be  given  when  required,  or  soch  notice  as 
ings,  engravings,  pictures,  gold  or  silver  aforesaid  ahall  i>ot  have  been  affixed,  the 
plate  or  plated  articles,  glass,  chinaj  silks  mail  contractor,  stage-coach  proprietor,  or 
in  a  manufactured  or  unmanufactured  state,  other  common  carrier  as  aforesaid,  shall 
and  whether  wrought  up  or  not  wrought  not  be  entitled  to  any  benefit  or  advantage 
up  with  other  materials,  furs,  or  lace,  or  under  the  act,  but  shall  be  liable  as  at  tkt 
any  of  them,  contained  in  any  parcel  or  rommcm /aw,  and  be  liable  to  refund  the 
package  which  shall  have  been  delivered,  increased  rate  of  rbarge." 
either  to  be  carried  for  hire  or  to  aeeompo'  The  fourth  section  provides,  '*  that  mo 
ny  the  person  of  any  passenger  in  any  puA/tr  notire  or  declaration  shall  limit  or  in 
mail  or  stage-coach  or  other  public  convey-  anywise  a^ect  the  liability  at  cinnnum  lam 
ance,  when  the  value  of  such  article  or  of  any  such  mail  contractors,  atnge-coacb 
articles  or  property  contained  in  such  par-  proprietors,  or  other  public  comn^on  car- 
eel  or  package  shall  exceed  the  sum  nf  riers,  for  or  in  respect  of  any  goods  to  be 
£\0 ',  unless  at  the  time  of  the  delivery  carried  and  conveyed  by  them;  but  that 
thereof  at  the  office,  warehouse,  or  re-  they  shall  be  liable,  as  at  the  common  law, 
ceiving-house  of  such  mail  contractor,  to  answer  for  the  loss  of  or  injury  to  afty 
coach  proprietor,  or  other  common  carrier,  articles  and  goods  in  respect  whereof  tkey 
or  to  his,  her,  or  their  book-keeper,  coach-  may  not  be  entitled  to  the  benefit  of  the  axt, 
man,  or  other  servant,  for  the  purpose  of  any  public  notice  or  declaration  by  tbesa 
being  carried,  or  of  accompanying  the  per-  made  and  given  contrary  thereto,  or  inany- 
8on  uf  any  passenger  as  aforesaid,  the  value  wise  limiting  such  liability,  notwithstuid- 
and  nature  of  such  article   or  articles   or  ing." 

property  shall   have  been  rfec/are<f  by  the  lection  six  provides, 'Mhat   nothing  in 

person  sending  or  deliverng  the  same,  and  the  act  contained  shall  extend  or  be  con- 

such    increased  charge   as   is    hereinafter  stnied  to  annul  or  in  anywise  affect  aay 

mentioned,  or  an   engagement  to  pay  the  5;7eaa!  conlrarf  between  soch  mai^contrac- 

same,  be  accepted   by   the  person  receiv-  tor,  stage-coach  proprietor,  or  common  car- 

iof  such  parcel  or  package.'  rier,  and  any  other  parties,  for  tbe  convey- 

The  second  section  enacts,  ^'  that  when  ance  of  goods." 

any  parcel  or  packiige  containing  any  of  By  the   seventh   section   it   is  enacted, 

tbe  said  articles  shall  be  so  delivered,  and  <<  that  where  any  parcel   or  package  shall 

its  value  and  con  tents  dec  I  a  red  as  aforesaid,  have  been  delivered  at  any  such  office,aod 

and  such  value  shall  e.xceed  the  aum  of  the  value  and  contents  declared,  and  the 

iClO,  it  shall  be  lawful  for  such  mail  con-  increased  rate   of  charges   been  paid,  and 

tractors,  siage-coach  proprietors,  and  other  soch  parcel  or  pack.ige  shall  have  been  loet 

common   carriers,  to  demand  and  receive  or  damaged,  tbe  parly  entitled  to  recover 

an  increased  rate  of  charge,  to  be  notified  damages  in  respect   thereof  shall    also   be 

by  some  notice  affixed  in  legible  characters  entitled    to  recover   back   such    increased 

in  some  public  and  conspicuous  part  of  the  charges  in   addition   to  the  value  of  such 

offite^  warehouse,  or  other  receiving  boose  parcel  or  package.*' 

where  such  parcels  or  packages  are  rectfipsd  The  ei^A/^  section  provides,  'Mbat  no- 
by  them  for  the  purpose  uf  conveyance,  thing  in  the  act  shall  protect  any  mail  con- 
stating the  increased  rates  of  charge  re-  tractor,  stage-coach  proprietor,  or  other 
quired  to  be  paid,  over  and  above  the  or-  common  carrier  for  hire,  from  liability  to 
dinary  rate  of  carriage,  as  a  compensation  answer  for  loss  or  injury  to  any  goods  or 
for  the  greater  riak  and  care  to  be  taken  for  articles  whatsoever,  arising  froui  the  /e(a- 
the  safe  conveyance  of  auch  valuable  iii<m#  «ct#  of  any  coachman,  guard,  book- 
articles ;  and  all  persons  sending  or  deli  v-  keeper,  porter,  or  olAer  servant  in  his  em- 
ering  parcels  or  packages  containing  such  ploy;  nor  to  protect  any  buch  coachman, 
valuable  articles  at  such  office,  shall  be  guard,  book-keeper^  or  other  servant,  from 
bound  by  such  notice,  without  further  liability  for  any  loas  or  injury  occasion* 
proof  of  the  same  having  come  to  their  ed  by  his  own  personal  neglect  or  miscon- 
knowledge,'*  duet.*' 

By  the  third  section,  "  when  the  valoe  Hy  the  ninth  section,  **  such  mail  coo- 
shall  have  been  so  declared,  and  the  in-  tractors,  atage-coach  proprieipra,  or  otbtf 
creased   rate  of  charge   paid,  or  any  en-  comrnqn  carriers  for  hire,  are  not  to  be 
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chattels  f for  hire  in  and  by  a  certain  waggon  [or  **  coach,"]  from  a  cer- 
tain-place, to  wit,  from ,  to  a  certain  other  place,  to  wit,  to ;  (r) 

and  the  defendant  being  such  carrier  as  aforesaid,  the  plaintiff  heretofore^ 
to  wit,  on  [<$*c.]  at  the  request  of  the  defendant,  caused  to  be  delivered 
to  him,  as  such  carrier,  certain  goods  and  chattels,  to  wit  [<$^c.  describe 

them  as  in  trover,  {$)  ]  of  the  plaintiff,  of  great  value,  to  wit,  of  £ ,  to 

be  •  taken  care  of  and  safely  and  securely  carried  (t)  and  conveyed  by 
the  defendant  as  such  carrier  as  aforesaid,  in  and  by  the  said  waggon  [or 

"  coach,"]  from aforesaid  to aforesaid,  and  there  to  be  safely 

and  securely  delivered  by  the  defendant  for  the  plaintiff,  (m)  for  reward 
to  the  defendant ;  and  in  consideration  thereof,  the  the  defendant  then  un- 
dertook and  promised  the  plaintiff  to  take  care  of  the  said  goods  and 
chattels,  and  safely  and  securely  to  carry  and  convey  the  same  in  and  by 

the   said  waggon   [or  "  coach,"J   from  -: —  aforesaid  to aforesaid, 

and  there  safely  and  securely  to  deliver  the  same  for  the  plaintiff;  and 
although  the  defendant,  as  such  carrier  as  aforesaid,  then  had  and  re- 
ceived the  said  goods  and  chattels  for  the  purpose  aforesaid,  yet  the  de- 
fendant, not  regarding  his  said  promise,  did  not  take  care  of  the  said  goods 

and  chattels,  or  safely  or  securely  carry  or  convey  the  same  from 

aforesaid  to aforesaid,  nor  there  safely  or  securely  deliver  the  same 

for  the  plaintifT ;  and  the  defendant,  being  such  carrier  as  aforesaid,  so 
carelessly  and  negligently  behaved  and  conducted  himself  with  respect 
to  the  said  goods  and  chattels,  that  by  and  through  the  mere  carelessness, 
negligence,  and  improper  conduct  of  the  defendant  and  his  servants  in 
that  behalf,  the  said  goods  and  chattels  being  of  the  value  aforesaid,  af« 
terwards,  to  wit,  the  day  and  year  aforesaid,  became  and  were  and  are 
wholly  lost  to  the  plaintiff.     To  the  plaintiff's  damage  [^c. 

concluded  as  to  the  value  of  any  snob  par-  other  misfeasanee,  as  sending  the   goods 

eel  or  package  by  the  value  so  declared  ns  by  another  and  wrong  conveyance,   Alc, 

aforesaid,  but  that  he  or  they  shall   in    all  Chit.  jun.  Cnntr.  2d  ed   393. 

cases  be  entitled  to  require  from  the  plain-  (o)  Proof  of  this,  Upston  v.  Slark,  2  C. 

tiff  proof  of  the  actual  calue  of  the  con-  &  P.  51)8. 

tents  by  the  ordinary  legal  evidence;  and  (r)  As  to  variance,  see  Tucker  r.  Rack- 
that  the  mail  contractors,  stage-coach  pro-  lin,  2Stark.  R.  385  ;  Hnmer  v.  RnyiTif>nd, 
prietors,  or  other  common  carriers,  as  5  Taunt.  789 ;  Ditcliani  t.  Cliivis,  1  M.  & 
aforesaid,  shall  be  liable  to  such  damages  P.  735.  It  would  in  general  be  amendable 
only  as  shall  be  so  jproved  as  aforesaid,  not  at  the  trial. 

exceeding   the   declared    value,    together  (s)  Or  perhaps  a  more   general  doscrip- 

with  the  increased  charges."  tion  would  suffice  ;  see  2  Saund.  74  a. 

The  statote  applies  even  to  btdky  goods  (t)  This  imports  the  absolute  and  exten- 

of  the  description   mentioned  in   the  act;  sivo    common    law     responsibility,     and 

but  it  does  not,  it  seems,   protect  the  car-  may  not  always  be   correct ;    see   supra, 

ner  in  cases  of  loss  or  injury  resulting  from  note  {p). 

r 99  negligence  ;  see  Owen  v.  1  urnett,  2        (v)  Or  <<  to  one ,"  if  the  consignee 

&  M.  353.     Where  the  claim  is  defeat-  was  a  purchaser,  ike. ;  Stephenson  v.  Hart, 

cd  by  the  act,  (if  rested  on  the  common  4    Bing.  476.     But   in   general    such   con- 

|iw  liability  of  the  carrier,  as  an  absolute  signee   should  be   the  plaintiff;  ante,  94, 

insurer  of  the  safety  of  the   goods,)  but  nute(p);  but  this  is   not   the  case   where 

there  was  gross  neglect,  the   form   of  dec-  the  consignee  was  by   express  agreement 

Uration  should    be   as   post,  96,  Form  6.  to  be  subjected  to  no  liability  unless  he  re- 

Tbe  act  teems  not  to  protect  the  carrier  in  ceived  the  goods,  or  the  sale  has   been  r^- 

c>MB  of  unreasonable  delay  or  neglect  in  acinded  by  agreement  with  the  consignor, 
delivering  the  goods,  see  Form,  post,  or 

It96] 
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6.  Against  a  Carrier  for  gross  neglect,  (x)  whereby  the  Goods  were 

lost.' 

For  that  whereas  heretofore,  to  wit,  on  [Spc]  in  consideration  that  the 
plaintiff,  at  the  defendant's  request,  had  delivered  to  him  certain  goods, 

to  wit,  [S^c.  describe  them  as  in   trover,^  of  great  value,  to  wit,  «£ ,  to 

be  conveyed  by  the  defendant  from to ,  and  there  to  be  debv- 

ered  by  him  for  the  plaintiff  for  reward  to  the  defendant,  he  the  defend- 
ant then  promised  the  plaintiff  to  take  due  care  of  the  said  goods  whilst 
he  had  the  charge  thereof  for  the  purpose  aforesaid,  and  to  take  due 
and  reasonable  care  in  and  about  the  conveyance  and  delivery  of  the  said 
goods  as  aforesaid ;  yet  the  defendant  disregarded  his  said  promise  in  this, 
that  he  did  not  take  due  care  of  the  said  goods  whilst  he  had  the  charge 
thereof  for  the  purpose  aforesaid,  or  in  the  conveyance  and  delivery 
thereof  as  aforesaid,  and  therein  made  ^default ;  and  by  reason  thereof 
and  of  the  defendant's  carelessness  and  improper  conduct  in  the  premi- 
ses, the  said  goods  and  chattels,  whilst  the  defendant. so  had  the  charge 
thereof,  to  wit,  on  the  day  and  year  aforesaid,  became  and  were  and  are 
wholly  lost  to  the.  plaintiff.     To  the  plaintiff's  damage,  [^r. 


t?.  Assumpsit  against  a  Carrier  for  carelessly  delaying  the  carriage 

and  delivery  of  a  parcel,  (y). 

Proceed  as  ante,  94,  Form  5,  to  the  asterisk,^  carried  and  conveyed  by 

the  said  defendant,  to  wit,  from aforesaid  to aforesaid,  and  there 

to  be  delivered  by  the  defendant  to  the  said  plaintiff  (z)  within  a  reasons- 
ble  time  in  that  behalf,  for  reward  to  the  defendant,  and  in  consideration 
of  the  premises,  the  defendant  then,  to  wit,  on  the  day  and  year  afore- 
said, undertook  and  promised  the  plaintiff  to  take  and  use  due  and  proper 
care  and  diligence  in  and  about  the  carrying  and  conveying  the  said 
goods  and  chattels  from aforesaid  to aforesaid,  and  there  de- 
livering the  same  to  the  said  plaintiff  in  a  reasonable  time  then  follo^nng, 
for  the  carriage,  conveyance,  and  delivery  of  the  said  goods  and  chattels 
as  aforesaid,  and  although  such  reasonable  time  elapsed  long  before  the 
commencement  of  this  suit,  yet  the  defendant  not  regarding  his  said  pro- 
mise, did  not  nor  would  take  or  use  due  or  proper  care  or  diligence  in 
and  about  thq  carrying  or  conveying  or  delivering  the  said  goods  and 
chattels  as  aforesaid  within  such  reasonable  time  as  aforesaid,  but  wholly 
neglected  and  refused  so  to  do;  and  by  reason  of  the  carelessness,  negli- 
gence, and  improper  conduct  of  the  defendant  and  his  servants  in  that  be- 
half, the  said  goods  and  chattels  were  not  delivered  to  or  received  by  the 
plaintiff  until  the  expiration  of  a  long  and  unreasonable  time  aAer  the  de- 
fendant received  the  same  as  aforesciid,  and  after  the  time  when  the  same 


(z)  See  ante,  95,  n.  (p).  (z)  See  antey  95,  n.  (u). 

ly)  See  ante^  95,  n.  (p). 
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should  have  been  delivered  to  the  plaintiff,  to  wit,  one  month  aAer  such 
last-mentioned  time ;  and  by  reason  of  the  premises  the  said  goods  and 
chattels,  being  of  the  value  aforesaid,  were  depreciated  in  value,  and  be- 
came and  were  and  are  of  little  or  no  use  or  value  to  the  plaintiff,  and  he 
lost  the  means  and  opportunity  of  selling  the  same,  and  was  deprived  of 
divers  great  gains  and  profits  wMch  otherwise  might  and  would  have  ac- 
crued to  him,  and  incurred  a  great  expense,  to  wit,  ^10,  in  endeavorii>g 
to  obtain  the  said  goods,  and  was  and  is  otherwise  injured. 


8.  Assumpsit  against  a  Carrier  by  Water,  by  the  Consignor  {with 
whom  the  Contract  was  made)  for  not  giving  the  Consignee  notice 
of  the  arrival  of  the  Goods  or  forwarding  them  to  him.  (a) 

For  that  whereas  heretofore,  to  wit,  on  [4"^']  i^  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  had  then  caused  to  be  delivered 
to  him  certain    goods  and  chattels  of  the  plaintiff,  to   wit,  [4*^*   describe 

them  as  in  trover,^  of  great  value,  to   wit,  £ ,  to  be  by  the  defendant 

carried  in  a  certain  barge  or  vessel,  to  wit,  from to  a  certain  place, 

to  wit,  L.  H.,  in  order  that  tupon  their  arrival   there,  the  last-mentioned 
goods  might  be  forwarded,  or  sent,  or   delivered  by  the  defendant  to  one 
F.  S.  at  Bog^nor,  and  there  delivered  to   him  for  the  said  plaintiff,  or  oth- 
erwise that  the  defendant  might,  upon  the  arrival  of  the  said  goods  at  L. 
U.,  or  within  a   reasonable  time  then  next  following,  notify  such  arrival 
to  the  said  F.  S.  at  Bognor  aforesaid,  for  reward  to  the  defendant  in  that 
behalf,  he  the   defendant  undertook  and  then  promised  the  plaintiff  to 
convey  such  goods  and  chattels  to   L.  H.  aforesaid,  and  that  he  the  de- 
fendant would,  within  such  reasonable  time,  forward,  or   send,  or  deliver 
the  same  to  the  said  F.  S.  as  aforesaid,  or  notify  or  cause  to  be  notified  ■ 
to  the  said  F.  S.    at  Bognor  aforesaid,  the   arrival  of  the  said  goods  and 
chattels  at  L.  H.  aforesaid ;  and  although  the  defendant  then  had  and  re- 
ceived the  said  goods  and  chattels  for  the  purpose  aforesaid,  and  although 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  the  defendant  conveyed 
the  goods  to  L.  H.,  and  they  then  arrived  there,  and  although  a  reasona- 
ble time  for  forwarding  and  sending  or  delivering  the   same,  or  notifying 
the  arrival  thereof  as  aforesaid,  hath  long  since  elapsed,  yet  the  defend- 
ant not  regarding  his  said  promise,  did  not  nor  would  forward  or  send  or 
deliver  the   said  goods  and  chattels  for  the  plaintiff  to  the  said  F.  S.,  at 
Bognor  aforesaid,  within   such  reasonable  time  as  aforesaid,  or  notify  or' 
cause  to  be  notified  to   the  said  F.  S.   within  such   reasonable  time,  8i|ch 
arrival  of  the  said  goods  and  chattels;  but  the  defendant,  being  such  car- 
rier as  aforesaid,  wholly  neglected  and   refused  so  to  do,  and  wrongfully 
detained  the  same  in  liis  possession  for  a  long  and  unreasonable  time,  to 


{a)  Sec  llvde  v.  Trent  Compnny.  5  T.  Stephenson  v.  Hart,  4  Bing.  476  ;  1  M.  & 
R.  394  ;  Siorr  r.  Crowley,  M'Clel.  &  Y.  P.  357,  S.  C. ;  Duff  v.  Budd,  6  Moor,  469  ; 
129;  Goldinir  v.  Manning,  3  Wils,  429;    Chit.  jun.  Contr.  2d  ed.383,  384. 

[toe] 
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wit, months-  without  sending,  or  forwarding,  or  delivering,  or  eaiw- 

ing  to  be  delivered  the  said  goods  and  chattels  to  the  said  F.  S.  for  the 
said  plaintiflT,  or  otherwise  notifying  or  causing  to  be  notified  to  the  said 
F.  S.  the  arrival  of  the  same  as  aforesaid  ;  and  by  reason  thereof  the  said 
F.  S.  afterwards,  to  wit,  on  [4rc-]  refused  and  declined  to  accept  and  pur- 
chase and  pay  for  the  same  as  he  otherwise  might  and  would  have  done, 
for  divers  large  sums  of  money,  whereby  the  plaintiff  hath  been  deprived 
of  the  gains  and  profits  which  would  otherwise  have  accrued  to  him,  and 
hath  lost  other  opportunities  of  disposing  of  the  said  goods  and  chattels 
for  divers  large  sums  of  money,  and  the  benefit  of  the  profits  which  would 
otherwise  have  arisen  therefrom,  and   hath  incurred   divers  expenses,  to 

wit,  £ ,  in  endeavoring  to  obtain  the  goods,  and  the  same  are  injured 

and  lessened  in  value. 


9.  Declaration  in  Assumpsit  by  an  Adininistratrix  against  a  Stage 
Coach  proprietor  for  so  negligently  driving  the  Coach  that  it  was 
upset ;  whereby  the  leg  of  the  Intestate  was  broken  and  he  died; 
showing  special  Damage,  (b) 

Commencement  as  ante,  9,  Form  1 :]  For  that  whereas  the  defendants,  in 
the  life-time  of  the  said  E.  F.,  and  before  and  at  the  time  of  the  making  of 
ftheir  promise  hereinafter  mentioned,  were'owncrs  and  proprietors  of  a 
certain  stage-coach  for  the  carriage  of  passengers  and  their  luggage  and 
other  effects  to  and  from  London  to  Bath,  for  hire  and  reward  to  the  de- 
fendants in  that  behalf;  and  thereupon  heretofore  and  in  the  life-time  of 
the  said  E.  F.,  to  wit,  on  [  ^c.  J  in  consideration  that  the  said  £.  F.  would 
go  and  proceed  from  L.  aforesaid  to  B.  aforesaid  as  an  outside  }Missenger 
on  and  upon  the  said  coach  for  reward  to  the  defendants   in  that  behalf, 
they  the  defendants  under%)ok  and  then  promised  the  said  E.  F.  to  use  due 
and  proper  care  and  skill  in  and  about  the  driving  and  management  of  the 
said  coach  whilst  the  said  E.  F.  should  be  a  passenger  thereby  as  aforesaid ; 
and  the  plaintiff,  administratrix  as  aforesaid,  saith,  that  although  the  said 
E.  F.,  confiding  in  the  said  promise  of  the  defendants,  did  then  go  and 
proceed  from  L.  aforesaid  towards  B.  aforesaid,  as  an  outside  passenger 
upon  the  said  coach  as  aforesaid,  for  reward  to  the  defendants  as  afore- 
said, yet  the   defendants  not   regarding  their  said   promise,  did   not  nor 
would  use  due  an'd  proper  care  or  skill  in  and  about  the  driving  and  mao- 
agement  of  the  said  stage-coach  whilst  the  said  E.  F.  so  was  a  passenger 
thereby  as  aforesaid,  but  wholly  neglected  so  to  do,  and  on  the  contrary 

(b)  As  regards  passengers^  aslage  coach  2  Campb.  79;  Harrrs  v.  Costar,  1  C.  &  P. 

proprietor  is  nol  liable  fur  any  personal  in-  636;  Bremnerv.  Williams,  1  C.  A  P. 414; 

jury  thny  may  sustain   from  the   upsetting  Sharp  v.   Grey,  9  Hng.   457;  2  fd.  Sl  Se. 

of  the  conch,  &c-  unless  he   be  guilty   of  620,   S.  C. ;  Chit.  jun.  Com.   2d  cd.  385, 

groHs  negligence   or  unskilfulness  in  driv-  336.     The  breaking   down  or  upsetting  of 

ing,  or  in  providing  horses,  coach,  or  bar-  the  coach  is  said  to  be  prima  facte  evldtnce 

ness,  &.C.  CroAs  V.  Waterbouse,  ]  1  Moor,  of  neglect;  Christie  v.  QrigSSy  2  Camp.  79. 
133 ;  3  Bing.  319,  S.  C. ;  Christie  v,  Griggs, 
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thereof  they  the  said  defendants,  by  their  coachman  and  servant  in  that 
behalf,  then  so  neghgently,  carelessly  and  improperly  drove,  managed  and 
directed  the  said  coach  and  the  horses  drawing  the  same,  that  afterwards 
and  whilst  the  said  coach  was  proceeding  from  L.  aforesaid  towards  B. 
aforesaid,  to  wit,  on  \  4'^-'\  aforesaid,  the  said  coach,  by  and  through  the 
carelessness,  and  negligence,  and  unskilfulness  and  improper  conduct  of  the 
defendants,  by  their  said  coachman  and  servant  in  that  behalf,  was  over- 
turned, and  thereby  one  of  the  legs  of  the  said  E.  F.  then  became  aiid 
was  fractured  and  broken,  and  the  clothes  and  wearing  apparel  of  the  said 
E.  F.  to  wit,  one  coat  [^c]  which  he  then  had  on,  being  of  certain  value, 
to  wit,  of  the  value  of  <£iO,  then  became  and  were  greatly  dirtied,  torn, 
cut  and  rendered  of  no  use  or  value,  and  thereby  also  the  said  £.  F.  was 
then  otherwise  so  much  bruised,  wounded  and  injured,  that  he,  the  said' 

E.  F.,  was  forced  and  obliged  to  confine  himself  and  remain,  and  did  ac- 
cordingly then  confine  himself  and  remain,  in  consequence  of  the  prem- 
ises aforesaid,  in  his  bed  for  and  during  a  long  space  of  time,  to  wit,  for 
the  space  of  six  weeks  then  next  following,  at  the  expiration  of  which 
time  he  the  said  E.  F.  by  reason  of  the  premises  aforesaid,  died ;  and  the 
plaintiff,  as  administratrix  as  aforesaid,  in  fact  further  saith,  that  by  rea- 
son and  in  consequence  of  the  said  leg  of  him  the  said  E.E.  having  been 
and  being  so  fractured  and  broken,  and  he  the  said  £.  F.  having  been 
and  tbeing  so  bruised,  wounded  and  injured  as  aforesaid,  he  the  said  E. 

F.  in  his  life-time  was  forced  and  obliged  to  pay,  lay  out  and  expend,  and 
did  accordingly  then  pay,  layout  and  expend  divers  large  sums  of  money, 
amounting  in  the  whole  to  £      ■  ,  in  and  about  the  obtaining  medical  and 
proper  and  necessary  attendance  and  assistance,  and  medicine,  and  endea- 
voring  to  be  cured  of  the  said  bruises,  wounds  and  injuries  so  received  as 
aforesaid,  and  the  said  E.    F.,  by  reason  of  his  being   so  confined  and 
obliged  to  remain  in  his  bed  as  aforesaid,  was  then  wholly  incapacitated 
and  unable  to  carry  on  and  transact  his  necessary  affairs  and  businesses, 
and  was  then  also  wholly  deprived  of  the  profits,  salary  and  emoluments 
which  before  then  had  been  used  and  accustomed  to  arise  and  accrue,  and 
would  otherwise  have  arisen  and  accrued  to  and  been  received  by  him  the 
said  E.  F.  in  consequence  and  by  reason  of  his  employment  and  situation 
in  the  office  and  business  of  a  certain  person,  to  wit,  G.  H. ;  and  the  per- 
sonal estate,  property  and  effects  of  the  said  E.  F.  have  been  and  are  by 
means  of  the  several  premises  aforesaid  otherwise  greatly  injured  and 
lessened  in  value  and  amount,  To  the  damage  of  the  plaintiff  as  adminis- 
tratrix as    aforesaid  of  £ ,  and  therefore  she   brings   her  suit,  &c. 

[A^ddprofert  as  ante^  9.] 


ON  CHARTER  PARTIES. 


There  are  already  in  print  several  precedents  in  assumpsit  and  covenant, 

pn  charter  parties,  see  2  Chit.  PL  5th  ed.  221,  528.     See  form  of  a  dec- 
Vol.!.  14  [flOO] 
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laration  in  assumpsit  upon  a  charter  party  by  the  ship-owner  against  the 
charterer  for  not  loading  the  ship  upon  her  homeward  voyage.  Freeman 
17.  Ta^clor,  8  Bing.  124 ;  1  M.  ^  Sc.  182,  S/C. :  see  another  form  for  not 
loading  a  full  cargo,  Irving  o.  Clegg,  1  Bing.  New  C.  53.  Declaration 
against  the  master  by  the  charterer  for  deviation,  Andrew  o.  Adams,  1 
Bing.  N.  C.  29. 


DECLARATIONS  ON  CHECKS. 


1.  Payee  (^  Check  v.  Drawer. 

Commenceme'  t  as  ante,  1,  6  nr  7.]  For  that  whereas  the  defendant,  on 
[<^c.],  made  his  certain  draft  or  order  in  writing  for  the  payment  of  mo- 
ney, commonly  called  a  check  on  a  banker,  and  directed  the  same  to 
Messrs.  £.  F.,  and  Co.   bankers,  London,  [according  to  the  check,]  and 

thereby  required  them  to  pay  to    the  said  plaintiff  or  bearer  £ ,  and 

then  delivered  the  same  to  the  plaintiff.  And  the  said  Messrs.  £.  F.  and 
Co.  did  not  pay  the  said  draft  or  order,  although  the  same  was  then  pre- 
sented to  them  for  payment  thereof,  of  all  which  the  defendant  then  had 
due  notice.  [If  due  notice  for  a  subsequent  promise  cannot  be  clearly  pro" 
red,  and  the  bankers  had  no  effects  of  the  defendant  in  their  hands,  (see  Chit 
juu.  B.  57,^  declare  on  the  check  as  above,  except  that  the  averment  of  notice 
should  be  omitted ;  and  there  should  be  inserted,  in  lieu  thereof y  an  allegation 
of  such  want  of  effects,  as  ante,  82,  Form  15.  Of  course  the  word  "  ac- 
ceptance" in  that  form  will  be  omitted  as  inapplicable  to  a  check.  Add 
count  on  the  original  debt,  Sfc.  {see  ante,  76,  note  {r),)  and  conclude  as  di* 
reeled,  ante,  78,  Form  5. 


2.  Bearer,  not  being  Payee,  v.  the  Drawer. 

Commencement,  ante,  1,  6,  7.]  Fbr  that  whereas  the  defendant,  on  [8fc^, 
made  his  certain  draft  or  order  in  writing  for  the  payment  of  money, 
commonly  called  a  check  on  a  banker,  and  directed  the  same  to  Messrs. 
E.  F.  &  Co.  bankers,  London,  [according  to  the  check]  and  thereby  re- 
quired them  to  pay  to  G.  H.  or  bearer  £ ,  and  then  deUvered  the  said 

draft  or  order  to  the  said  G.  H.,  who  then  transferred  and  delivered  the 
sanfie  to  the  plaintiff.  [If  there  were  an  intermediate  transfer,  perhaps  the 
averment  should  be,  "  and  the  said  draft  or  order  was  then  duly  transferred 
and  delivered  to  the  plaintiff."]  And  the  said  plaintiff  then  became  and 
was  and  is  the  lawful  bearer  of  the  said  draft  or  order.  And  the  said 
Messrs.  E.  F.  and  Co..  did  not  pay  the  said  draft  or  order,  although  tlie 
same  was  then  presented  to  them  for  payment  thereof,  of  all  which  the 

defendant  then  had  due  notice.     [Proceed  as  directed  in  lastfffrm. 
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AGAINST  A  COACH  OR  BOOKING-OFFICE  KEEPER. 


Declaration  for  not  taking  care  of  Goods,  and  adfely  delivering  them 
to  the  proprietor  of  the  Waggon  by  which  they  were  directed  to  he 
forwarded. 

For  that  whereas  the  plaintiff  heretofore,  to  wit,  on  [^c],  at  the  request 
of  the  defendant,  caused  to  be  delivered  to  him  a  certain  parcel  contain- 
ing certain  goods,  to  wit,  [^c.]»  of  great  value,  to  wit,  [^c.  |,  and  which 

said  parcel  was  then  directed  to  C.  A.  Esq.  of ,  to  be  taken  care  of 

and  safely  and  securely  kept  by  the  defendant  for  the  plaintiff  until  the 
same  could  be  delivered  by  the  defendant  to  the  proprietor  of  a  certain 
waggon  commonly  called  [  <$>c.],  or  his  servant,  in  order  that  the  same 
might  be  safely  and  securely^  carried  and  conveyed  in  and  by  the  said 

^*^S?gon   from  a  certain  Inn  called  [i^*^-]*  situate  and  being  [S^c.]^  to 

aforesaid,  and  there,  to  wit,  at aforesaid,  safely  and  securely  deliv- 
ered to  the  said  C.  A.,  pursuant  to  the  direction  aforesaid ;  and  in  consid- 
eration of  the  premises,  and  also  in  consideration  of  reward  to  the  de- 
fendant in  that  behalf,  he  the  defendant  undertook  and  then  promised  the 
plaintiff  to  take  due  and  proper  care  of  the  said  tparcel  and  its  contents 
aforesaid,  for  the  plaintiff,  until  the  same  could  b%  delivered,  and  there- 
upon to  deUver  the  same  to  the  proprietor  of  the  said  waggon,  or  his  ser- 
vant, in  order  that  the  same  might  be  carried,  conveyed  and  delivered  as 
aforesaid  ;  and  although   the  defendant  then  had  and   received  the  said 
parcel  and  its  contents  aforesaid,  and  could,  and  might,  and  oughtto  have 
delivered  the  same  to  the  proprietor  of  the  said  waggon,  or  his  servant, 
for  the   purpose  aforesaid ;  yet  the  defendant^  not  regarding  his  duty  in 
that  behalf,  nor  his  said  promise,  did  not  nor  would  take  due  or  proper 
care  of  the  said  parcel  and  its  contents  aforesaid  until  the  same  could  be 
delivered,  nor  did  nor  would  deliver  the  same  to  the  proprietor  of  the  said 
waggon,  or  his  servant,  in  order  that  the  same  might  be  carried,  conveyed 
and  delivered  as  aforesaid,  although  often  requested  so  to  do,  and  although 
a  reasonable  time  for  so  doing  hath  elapsed,  but  on  the  contrary  thereof, 
the  defendant  and  his  servants  so  carelessly  and  neghgently  behaved  and 
^conducted   themselves   with  respect  to  the  said   parcel  and  its  contents 
aforesaid,  that  by  and  through  the  mere  carelessness,  negligence  and  im- 
proper conduct  of  the  defendant  and  his  servants  in  that  behalf,  the  said 
parcel  and  its  contents  aforesaid  being  of  the  value  aforesaid,  whilst  the 
defendant  had  the  charge  thereof  for  the  purpose  aforesaid,  to  wit,  on 
[4*<^-]  aforesaid,  became  and  were  wholly  lost  to  the  plaintiff. 
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CROPS. 


1.  Indebitatus  Count /or  Crops  sold  to  the  Defendant,  (c) 

Commencement  as  ante,  42,  to  the  asterisk.]  For  divers  crops  of  conif 
wheat  and  turnips,  and  other  crops  of  the  plaintiff,  before  then  barfained 
and  sold  by  the  plaintiff  to  the  defendant  at  his  request,  and  by  the  de- 
fendant, under  and  by  virtue  of  such  bargain  and  sale,  before  then 
accepted,  had  and  received,  and  mown,  cut  down,  and  taken  to  his  own 
use.     [Add  account  stated,  as  ante,  43. 


2.  Declaration  by  an  outgoing  Tenant  against  an  incoming  TVnati/ 
to  recover  the  amount  of  a  valuation  of  Crops,  TWages,  fyc.  rdtn- 
quished  to  the  incomer,  {d) 

For  that  whereas  before  and  at  the  time  of  the  making  of  the  promise 
next  mentioned,  the  plaintiff  had  been  and  was  lawfully  possessed  of  and 
entitled  to  a  certain  farm,  lands  and  premises,  upon  which  farm,  lands 
and  premises  certain  tcrops  of  corn  and  turnips  of  the  plaintiff,  of  great 
value,  were  then  growing  and  being,  and  upon  divers  parts  of  which  said 
farm,  lands  and  premises  he  the  plaintiff  had  before  then,  by  his  servants, 
done,  performed  and  bestowed  certcdn  work,  and  labor,  and  used  and  ex- 
pended certain  materials  in  and  about  the  preparing  and  making  the  same 
ready  for  tillage,  of  which  said  work,  and  labor,  and  materials,  he  the 
plaintiff,  at  the  time  of  the  making  of  the  promise  of  the  defendant  here- 
inafter mentioned,  had  not  derived  the  benefit,  and  thereupon  heretofore, 
to  wit,  on  [4*0.],  in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  would  sell,  relinquish  and  give  up  to  him  the  defendant  the 
said  crops,  and  the  benefit  of  the  said  work  and  labor  and  materials,  he 
the  defendant  undertook  and  then  promised  the  plaintiff  to  take  the  said 
growing  crops,  and  pay  and  allow  him  for  the  same,  and  for  the  said  work 
and  labor  aAd  materials,  according  to  a  valuation  thereof,  to  be  made  by 
certain  persons,  to  wit,  a  certain  person  to  be  appointed  by  and  on  behalf 
of  the  plaintifi*,  and  a  certain  other  person  to  be  appointed  by  and  on  be- 
half of  the  defendant,  to  value  the  same;  and  the  plaintiff avqrs  that  he, 
confiding  in  the  defendant's  promise,  did  afterwards,  to  wit,  on  the  day 
and  year  first  aforesaid,  sell,  relinquish  and  give  up  to  the  defendant  the 
said  crops,  and  the  benefit  and  advantage  of  the  said  work  and  labor  and 
materials,  upon  the  terms  aforesaid,  and  that  the  defendant  did  then  take 

(c)  See  form,  ^E^.,  Earl  of  Falmouth  v.  Thomas,  1  C.  &  M  89.  It  seems  the 
Thomas,  1  C.  A.  M.  89,  and  next  note;  common  indeb.  count  suffices,  Leeds  r. 
Mayfield  v,  Wadeley,  3  B.  &  C.  357.  Durrows.  12  East,  1  ;  Poulter  v.  Killing- 
When  a  cnntruct  for  crops  is  within  the  beck,  1  B.  &  P.  397;  post^  ''Tilla^s.'* 
Statute  of  Frauds,  see  Eari  of  Falmouth  v.  It  may  oAen,  in  reference  to  the  plea,  be 
Thomas  ;  Chit.  jun.  Contr.  2d  cd.  241.  advisable  to  declare  specialljr. 

(d)  See  form,  &c.  Earl  of  Falmouth  r. 
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possession  of  the  said  crops  so  growing  as  aforesaid,  and  then  had  and 
received  the  benefit  of  the  said  work  and  labor  and  materials,  and  took 
the  said  crops  to  his  own  use ;  and  the  plaintiff  further  saith,  that  after- 
wards, to  wit,  on  [^c],  the  said  growing  crops,  work  and  labor  and  ma- 
terials were  fairly  valued  by  one  J.  D.,  a  person  for  that  purpose  duly  ap- 
pointed by  and  on  behalf  of  the  plainiifT,  and  one  W.  P.,  a  person  for 
that  purpose  duly  appointed  by  and  on  the  behalf  of  the  defendant,  at  a 
certain  sum  of  money,  to  wit,  £ ,  of  all  which  premises  the  defen- 
dant had  notice,  and  was  then  requested  by  the  plaintiff  to  pay  him  the 
said  sum  of  £ ;  and  whereas  also  the  defendant,  on  [^c],  was  in- 
debted to  the  plaintiff  in  £ for  [S^c.  eidd  account  stated  and  breach,  as 

ante,  42,  43,  Form  1,  lairing  the  promise  to  be  to  pay  the  last-mentioned 
sum,  and  the  breach  that  defendant  hath  not  paid  either  of  the  moneys,  ^-c. 


DEMURRAGE,  (c) 


Commencement  as  ante,  42,  43,  to  the  asterisk."]  For  the  use  of  a  certain 
ship  or  vessel  wbereof^  the  plaintiff  was  the  owner,  (f)  by  the  defendant, 
before  that  time  retained  and  kept  on  demurrage,  with  certain  goods  on 
board  fthereof,  fiir  a  long  time  then  elapsed,  and  at  his  request  and  in 
[4*c.  conclude  with  account  stated  and  breach,  ante,  43. 


EXCHANGE. 


Declaration  for  not  delivering  Goods  and  paying  Money  on  a 

Contract  of  Exchange,  (g) 

For  that  whereas  heretofore,  to  wit,  on  [4*c.]»  ^^  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  deliver  to  the  defendant 
a  certain  horse  of  the  plaintiff,  of  great  value,  in  exchange  for  a  certain 
horse  of  the  defendant,  he  the  defendant  undertook  and  then  promised  the 
plaintiff  to  deliver  the  said  horse  of  the  defendant  to  the  plaintiff,  and  to 

pay  hito  a  certain  sum  of  money,  to  wit,  the  sum  of  £ ,  in  exchange 

for  the  said  horse  of  the  plaintiff;  and  the  plaintiff  avers,  that  he,  confid- 
ing in  the  said  promise  of  the  defendant,  did  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  deliver  to  the  defendant  the  said  horse  of  the 
plaintiff  on  the  terms  aforesaid;  and  although  the  plaintnf  hath  always 


(e)  See  Abbott  on  Ship.  5th  ed.  169;  3 
Chit.  Com.  Law,  4*^6. 

(f)  The  master  ciiunotsue  on  an  implied 
contract  for  demurrage  ;  antCy  93,  n.  (o). 

(f)  Nature,  &,c.  of  this  contract,  Chit, 
jun.  Contract,  2d  ed.  297,  2!i8.  See  form 
Parker  v.  Eawlings,  12  Moor,  529;  4  Bing. 
880,  S.  C.  in  general  the  declaration 
muBt  be  apecial ;  but  if  the  defendant   has 


delivered  the  goods  the  plaintiff  was  to  re- 
ceive, the  money  he  was  to  pay  may  he 
recovered  on  the  common  count  for  goods 
sold  ;  Sheldon  v.  Cox,  2  B  <&  C.  420;  5 
D.  &  R  277,  S.  C.  But  the  sperial  count 
would  even  then  be  advisable,  omitting  the 
allegation  that  defendant  baa  not  delivered 
his  goods. 

m:  [+104] 
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been  readj  and  willing  to  accept  the  defendant's  said  horse  on  the  terms 
aforesaid,  whereof  the  defendant  had  notice,  yet  the  defendant,  not  re> 
garding  his  said  promise,  hath  not,  although  then  requested  by  the  plaift- 
tiff  so  to  do,  as  yet  delivered  to  the  plaintiff  the  said  horse  of  the  defend- 
ant, or   paid  to  the  plaintiff  the  said  sum  of  £ ,  or  any  part  thereof, 

but  hath  hitherto  wholly  neglected  and  refused,  and  still  whollj  neglects 
and  refuses  so  to  do.     [Add  account  stated  and  breach,  ante,  42,  43. 


EXECUTORS:— DECLARATIONS  BY  AND  AGAINST.     • 


1.  Declaration  by  an  Executor  on  Promises  to  the  Testator, 

Cjmmencement  as  ante,  14,  Form  15.]  For  that  whereas  the  defendant  in 
the  life-time  of  the  said  E.  F.,  to  wit,  on  [^c.],  was  indebted  to  the  said 
E.  F.  in  £ for  goods  sold  and  delivered  by  the  said  E.  F.  to  the  de- 
fendant at  his  request,  |  or  as  the  cause  of  action  may  6^,]  and  in  £ 

for  money  found  to  be  due  from  the  defendant  to  the  said  £.  F.  on  an 
account  stated  between  them ;  and  the  defendant  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  in  consideration  of  the  premises,  promised 
the  said  E.  F.  to  tpay  him  the  said  several  moneys  on  request;  yet  the 
defendant  hath  disregarded  his  promise,  and  hath  not  paid  any  of  the  said 
moneys,  or  any  part  thereof,  either  to  the  said  E.  F.  in  his  life-time,  or 
to  the  plaintiff,  executor  as  aforesaid,  since  the  death  of  the  said  E.  F.  * 
[If  there  be  a  count  on  a  promise  to  the  plaintiff,  here  insert  it,  see  next  form 
and  not€{i).  A  count  on  a  cause  of  action  arising  after  the  death,  to  the 
plaintiff  as  executor,  may  alsobe  inserted  if  necessary,  see  Form  3,  (A).]  To 
th^  damage  of  the  plaintiff  as  executor  as  aforesaid  of  £ ,  and  there- 
fore he  brings  his  suit,  6lc,     \^Addprofert  of  will  as  ante,  14,  Form  15. 


2.  The  likey  with  a  Count  laying  a  debt  to  the  Testator,  and  a 

promise  to  the  Plaintiff,  (t) 

Proceed  as  in  the  last  form  to  the  asterisk.]     And  w4iereas  also  the  de- 
fendant in  the  life-time  of  the  said   E.  F.,  to  wit,  on  the  day  and  year 

aforesaid,  was  indebted  to  the  said  E.  F.  in  £ for  goods  sold  by  the 

said  E.  F.  to  the  defendant  at  his  request  [stating  the  debt,]  and  in  £ 
for  money  found  to  be  due  from  the  defendant  to  the  said  E.  F.  upon  an 
account  stated  between  them  ;  and  the  said  last-mentioned  sums  being  in 
arrear,  the  defendant,  in  consideration  of  the  premises,  after  the  death  of 
the  said  E.  F.,  to  wit,  on  [^c]  promised  the  plaintiff,  as  (k)  executor  as 
aforesaid,  to  pay  him  the  said  last-mentioned  sums  on  request ;  yet  the 


(A)  See  antej  45,  note  (y).  (^)  The  word  "  a***  is  here  necessary, 

(t)  As   to   the   importance  of   laying  a  to  show  that  the  plaintiff  claims  the  debt 

count  on  a  promise  after  the  death  of  the  strictly  in  his  representative  character,  see 

testator,  see   ante,  Ab,   n.  (y);and   as   to  Cowell  v.  Watts,  6  East,  405 ;  Henshall  v. 

costs,  see  id.  Roberts,  5  East,  150. 
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defendant  hath  disregarded  his  last-mentioned  promise  and  hath  not  paid 
any  of  the  said  last-mentioned  moneys  or  any  part  thereof,  To  the  dam- 
age, [Sfc*  as  before. 


3.  By  an  Executor^  an  a  cause  of  action  arising  after  the  Testator^ a 

death.  (I) 

Commencement  as  ante,  14,  Form  15.]     For  that  whereas  the  defendant 
after  the  death   of  the  said   E.  F.,  to   wit,  on  [S^c]  was  indebted  to  the 

plaintiff  as  executor  as  aforesaid,  in  £ ,  for  goods  sold  and  delivered 

by  the  plaintiff,  as  executor  (m)  as  aforesaid,  to  the  defendant  at  his  re- 
quest, [or  as  the  cause  of  action  mny  he  ;]  and  in  the  further  sum  of  £ 

for  money  found  to  be  due  from  the  defendant  to  the  plaintiff  as  executor 
as  aforesaid,  upon  an  account  stated  between  the  plaintiff,  as  executor 
as  aforesaid,  and  the  defendant ;  and  the  defendant,  in  consideration  of 
the  premises  afterwards,  to  wit,  on  [^c]  aforesaid,  promised  the  plain- 
tiff, as  executor  as  aforesaid,  to  pay  him  the  said  moneys  on  request ;  yet 
he  hath  not  paid  any  fof  the  said  moneys,  or  any  part  thereof.  To  the 
damage  \6^c.  conclude  as  in  Form  15,  ante,  14. 


4.  By  an  Executor,  for  Use  and  Occupation,  to  recover  a  quarter's 
Rent,  where  the  Testator  died  during  the  currency  of  the  quarter. 

For  that  whereas  the  defendant,  after  the  death  of  the  said   E.  F.,  to 
wit,  on  the  [^c.J  was  indebted  to  the  plaintiff,  as  executor  as  aforesaid, 

in  £ for  the  use  and  occuplition  of  a  certain  messuage  and  certain 

lands  and  premises,  with  the  appurtenances,  of  the  said  E.  F.  in  his  life- 
time, and  of  the  plaintiff,  as  executor  as  aforesaid,  after  the  death  of  the 
said  £.-  F.,  by  the  defendant  at  his  request,  and  by  the  sufferance  and  per- 
mission of  the  said  E.  F.  in  his  life-time,  and  of  the  plaintiff,  as  executor 
as  aforesaid,  after  the  death  of  the  said  E.  F.  respectively,  for  a  long 
time,  which  elapsed  pai'tly  in  the  life-time  of  the  said  E.  F.  and  partly  after 
his  death,    had   held,  used,    occupied,  possessed,  and   enjoyed  ;  and  in 

£ for,  &c.  [  add  account  stated  with  plaintiff,  as  executor,  and  breach, 

wdproferl  of  unit;  see  ante,  14,  Form  15. 


5.  By  Executors  to  recover  the  value  of  Work,  fyc.  done  partly  by  the 
Testator  and  finished  by  the  Executor^  after  his  death,  in  pursu- 
'  anct  of  Defendants  contract  ioith  him.  (n) 

Commencement  as  ante,  14,  Form  15.]     For  that  whereas  in  the  life-time 
of  the  said   E.   F.,  to   wit,  on    [^c]  it  was,  at   the  defendant's   request, 

(0  When  an  exf>cutor  or  adrainlstrator         (n)  See  Marshal,  v.  Brondhurst,  1  C.  & 
««Sf  declare  as  suck,  see  antty  45,  n.  (a).        J.  403;  Chit.  juo.  Contr.  2d  ed.  220,  6^5. 
(m)  See  Aapinall  v.  Wake,  10  Bing.  51. 
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agreed  by  and  between  the  said  E.  F.  and  the  defendant,  that  the  said  £. 
F.  should  do  and  cause  to  be  done  for  the  defendant  certain  works  in  and 
about  the  taking  down,  altering,  and  repairing  certain  houses,  buildings* 
and  premises,  and  should  provide  materials  for  the  same  works,  and 
should  be  paid  by  the  defendant  for  the  same  work  and  materials  the  rea- 
sonable prices  and  value  thereof  when  the  said  works  should  be  comple- 
ted ;  and  in  consideration  thereof  and  that  the  said  E.  F.  had  then  pro- 
mised the  defendant  to  perform  the  said  agreement  on  his  the  said  £•  F/s 
part,  the  defendant  tlien  promised  the  said  £.  F.  to  perform  the  said  agree- 
ment on  his  the  defendant's  part ;  and  the  plaintiffs  aver,  that  the  said  £. 
F.  then  entered  upon  and  proceeded  with  the  said  works,  and  found  and 
provided  materials  for  the  same,  and  in  part  performed  the  same ;  and 
afterwards  and  before  the  same  works  were  completed,  to  wit,  on  the  8tk 
day  of  February,  a.  o.  1833,  the  said  E.  F.  died ;  and  thereupon  the 
plaintiffs,  as  executors  as  aforesaid,  at  the  defendant's  request,  and  in 
performance  of  the  said  agreement,  proceeded  with  and  did  and  caused 
to  be  done  the  remainder  of  the  said  works,  and  found  and  provided  cer- 
tain materials  of  the  plaintiffs,  as  executors  as  aforesaid,  for  the  same; 
and  afterwards,  to  wit,  on  the  26th  day  of  February,  a  d.  1834,  the  tsaid 
works  so  aarreed  to  be  done  were  completed  by  the  plaintiffs,  as  execu- 
tors ;  and  the  plaintiffs  aver,  that  the  reasonable  prices  and  value  of  the 
said  .several  works  done  and  materials  for  the  same  provided,  as  in  this 
count  mentioned,  amounted  to  a  large  sum,  to  wit,  £^ — ,  whereof  the 
defendant  then  had  notice,  and  then  became  liable  to  pay  the  same  to  the 
plainti.Ts,  as  executors  as  aforesaid,  on  request ;  yet  the  defendant  hath 
not  paid  the  same  or  any  part  thereof.  [Add  account  stated  and  breackj 
with  profert  of  the  wiU,  as  ante,  14,  Form  15. 

6.  Declaration  against  an  Executor  on  promises  by  the  Testator. 

C^immencement  as  ante,  14,  Form  17.]     For  that  whereas  the  said  E.  F. 

in  his  life-time,  to  wit,  on  [^c]  was  indebted  to  the  plaintiff  in  £ for 

goods  sold  and  deUvered  by  the  said  plaintiff  to  the  said  E.  F.  at  his  re- 
quest, [or  as  the  case  may  he:]  and  in  £ for  money  found  to  be  due 

from  the  said  £.  P.  to  the  plaintiff  on  an  account  stated  between  them; 
and  the  said  E.  F.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in 
consideration  of  the  premises  respectively  promised  the  plaintiff  to  pay 
him  the  said  several  moneys  respectively  on  request ;  yet  the  said  £•  F* 
in  his  life-time,  and-  the  defendant,  as  executor  as  aforesaid,  since  the 
death  of  the  said  E.  F.,  respectively  disregarded  the  said  promises,  and 
neither  of  them  hath  paid  the  said  moneys  or  any  part  thereof.*  [If  ne- 
cessary, insert   a  count  on  a  promise  by  the  executor ;  see  next  form.']     To 

the  damage  [4*c.  conclude  as  usual,  ante,  5,  6. 
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7.   The  like,  with  a  Count  laying  a  debt  from  the  Testator  and  a 

promise  by  the  Executor,  (o) 

For  that  whereas  {^Sfc.  proceed  as  in  the  preceding  form  to  the  asterisk^ 
and  then  as  follows  :]  And  whereas   also  the  said  E.  F.  in  his  life-time,  to 

wit,  on  the  day  and  year  aforesaid,  was  indebted  to  the  plaintiff  in  £ 

for  goods  [d^c,  as  the   case  may  6e,]  and   in  £  for  money  found   to  be 

due  from  the  said  E.  F.  to  the  plaintiff  on  an  account  stated  between 
them  ;  and  the  said  last-mentioned  moneys  being  unpaid,  the  defendant 
OS  (p)  executor  as  aforesaid  afler  the  death  of  the  said  E.  F.,  to  wit,  on 
[4*<^>]  promised  the  plaintiff  to  pay  him  the  said  last-mentioned  sums  on 
request,  yet  the  defendant,  executor  as  aforesaid,  hath  not  paid  the  said 
last-mentioned  moneys  or  any  part  thereof.  [If  there  be  a  canse  of  action 
against  the  defeidant,  as  executor,  arising  after  the  death,  insert  a  count  ac- 
cordingly;  see  next  form.]     To  the  plaintiff's  damage,  ^^c.  [cmte,  5,  6. 


fS.  Against  an  Executor  on  a  cause  of  action  arising  after  the 

Testator^ s  death,  (q). 

For  that  whereas  the  defendant  05  executor  as  aforesaid,  on  [Sfc.^  was 

indebted  to  the  plaintiff  in  £ for  money  paid  by  the   plaintiff  for  the 

use  of  the   defendant,  as  executor  as  aforesaid,  at  his  request ;  and  in 

£ for   money  found   to  be  due   from  the   defendant,  as    executor  as 

afcf^esaid,  to  the  plaintiff,  upon  an  account  stated  between  the  plaintiff 
and  the  defendant,  as  executor  as  aforesaid,  and  the  defendant,  as  execu- 
tor as  aforesaid,  in  consideration  of  the  premises,  afterwards,  on  the  day 
and  year  aforesaid,  promised  the  plaintiff  to  pay  him  the  said  moneys  on 
request;  yet  the   defendant,  as  executor  as  aforesaid,  hath  not  paid  the 

said  moneys  or  any  part  thereof,  To  the  plaintiff's  damage  of  .£ ;  and 

therefore  he  brings  his  suit^  Sec. 


9.  Against  an  Executor  on  his  promise  to  pay  a  sum  of  money  in 
consideration  of  the  Plaintiff  rescinding  a  contract  for  the  hire  of 
a  carriage,  made  with  the  Testator,  (r) 

For  that  whereas  in  the  life-time  of  one  E,  F.,  to  wit,  on  f^c]  by 
agreement  then  made  between  the  said  E.  F.  and  the  plaintiff,  it  was 
agreed  that  the  said  E.  F.  should  hire  of  the  plaintiff,  and  that  the  plain- 

{o)  When   perfonally  Jiable,  Chit.  jun.  Dowler,  1    H.  61a.  108.     And   a  count   in 

Contr.  2d  ed.  217.  the  above  form  may  be  joined  with  a  count 

(p)  See  ante,  45,  note  (z).  fur  a  debt  due  frorn  the   deceased,  Powell 

(q)  He  qiay  be  sued  as  such  for  money  v-  Graham,  7  Taunt.  580;  1  Moore,  305, 

paid  for  his  use  us  executor  ;  aliter  for  mo-  S.  C. 

ney  lent  to  or  had  and  received  by  him  as  (r)  See  form   and  law,  Birch  v.   Earl  of 

such;  Ashby   v.  Ashby,  7  B.  &   C.  444;  Liverpool,9  B.  &;C.392;  Chit.  jun.  Contr. 

CorytOD  V.  Lythbye,  2  Saund.  117  d  ;  Jen-  2d  ed.  58,  217. 
niogs  V,  Newaio,  5  T.  R.  347 ;  Eom  v. 
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tiff  should  let  to  hire  to  the  said  E.  F.  a  certain  carriage  for  a  term  of 
five  years  then  next  Ensuing,  and  that  the  said  E.  F.  should  pay  to  the 
plaintiff  every  year  during  the  said  term  for  the  use  of  the  carnage  the 

sum  of  «£ ;  and  the  plaintiff  avers,  that  aAerwards,  to   wit,  on  [4*^-] 

the  said  carriage  was  delivered  by  the  plaintiff  to  the  said  £.  F.,  and  thai 
he  received  the  same  from  the  plaintiff  in  pursuance  of  the  said  agree- 
ment;  and  the  plaintiff  avers,  that  afterwards,  to  wit,  on  [4*^*]  the  said 
E.  F.  made  his  last  will  and  testament  in  writing,  and  thereby  constituted 
and  appointed  the  defendant  executor  thereof;  and  afterwards,  to  wit, 
on  [4*^*]  the  said  £.  F.  died,  whereupon  the  defendant  then  proved  the 
said  will,  and  took  upon  himself  the  burthen  of  the  execution  thereof, 
and  by  means  of  the  premises  as  such  executor  then  became  liable  upon  and 
bound  by  the  said  agreement  for  and  during  the  residue  of  the  said  term, 
and  being  so  .  liable,  thereupon  afterwards  and  during  the  said  term,  to 
wit,  on  [^c]  in  consideration  of  the  premises,  and  that  the  plaintiff, a{ 
the  defendant's  request,  would  take  back  the  said  carnage  then  on  hire 
as  aforesaid,  and  would  permit  the  said  agreement  with  the  said  £.  F.  to 
be  put  an  end  to  and  mutually  abandoned  by  the  plaintiff  and  defendant, 
as  executor  as  aforesaid,  the  defendant  then  promised  the  plaintiff  to  pay 

thim  the   sum  of  £ ;  and  the  plaintiff  avers,  that  he  then    took  back 

the  said  carriage  and  suffered  the  said  agreement  with  the  said  £.  F.  to 
be  put  BLit  end  to  and  mutually  abandoned,  and  the  same  was  then  aban- 
doned and  put  an   end  to  by  the  plaintiff  and  defendant,  as    executor  as 

aforesaid  ;  yet  the  defendant  hath  not  paid  the  said  sum  of  <£ or  anj 

part  thereof.     [Add  account  stated  and  dreocA,  as  ante,  42. 


AGAIJS'ST  FARRIER. 


Against  a  Farrier ,  for  iwt  using  due  care,  fyc.in  his  treatment  of  the 

Plaintiff  ^s  horse,  which  was  lame.  («) 

For  that  whereas  the  plaintiff  on  [^c]  at  the  request  of  the  defendant^ 
detained  and  employed  him  (he  the  said  defendant  then  being  a  farrier) 
in  the  way  of  his  trade  and  business  of  a  farrier  to  undertake  the  treat- 
ment and  cure  of  a  certain  horse  of  the  plaintiff  of  great  value,  to  wit, 
£ ,  then  laboring  under  a  certain  lameness,  for  reward  to  the  defend- 
ant ;  and  in  consideration  thereof  he  the  defendant,  so  being  such  farrier 
as  aforesaid,  then  undertook  and  promised  the  plaintiff  to  use  due  and 
reasonable  care  and  skill  in  endeavoring  to  heal  and  cure  the  said  horse 
of  the  said  lameness ;  and  although  the  defendant,  so  being  such  farrier, 
then  accepted  the  said  retainer  and    employment,  and   undertook  the 

treatment  and  cure  of  the  said  horse  [and  afterwards  and  wliilst  he  was 

____^ ^  >- 

(«)  See  1  Saiind.  312,  n.  2;  Chit.  jun.     his  bill  on  the  comronn  count  (or  work  and 
Com.  2d  ed.  377.     A  farrier  may  recover    materials;  Clark  v.  Mumford^S  Camp. 3X 
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80  employed  as  aforesaid,  to  wit,  on  [4*^-]  made  an  incision  in  one  of  the 
feet  of  the  said  horse  for  the  said  lameness ;  (/)]  yet  the  defendant  not 
regarding  his  duty  in  that  hehalf,  nor  his  said  promise,  did  not  nor  would 
use  due  or  reasonable  care  or  skill  in  endeavoring  to  heal  and  cure  the 
said  horse  of  the  said  lameness,  but  wholly  refused  and  neglected  so  to 
do,  and  on  the  contrary  thereof  he  the  defendant  so  carelessly,  ignorant- 
ly,  and  unskilfully  behaved  and  conducted  himself  in  and  about  the  treat- 
ment of  the  said  horse,  and  in  and  about  the  making  of  the  said  incision 
in  the  aforesaid  foot  thereof,  and  endeavoring  to  heal  and  cure  the  said 
horse,  that  by  means  of  the  premises,  and  for  want  of  due  and  proper 
care,  skill,  and  conduct  in  the  defendant  in  that  behalf,  the  said  foot  of 
the  said  horse  then  became  and  was  mortified  and  incurable,  and  thereby 
the  said  horse,  being  of  the  value  aforesaid,  became  and  was  and  is  of  little 

or  no  use  or  value  to  the  plaintiif.  To  the  plaintiff's  damage  of  j£ ,  and 

therefore  he  brings  his  suit,  &.c. 


tFEIGNED  ISSUE.  («) 
In  the , 


The day  of ,  a.  d. 


[venue]  (to  wit.)     A.  B.,  by  E.  F.  his  attorney,  complains  of  C.  D. 

who  has  been  summoned  to  answer  the  said  A.  B.  by  virtue  of  a  writ  is- 
sued  on   the day  of ,  a.  d. [any  day]  out  of  the  Court  of 

our  lord  the  king,  before  the  king  himself  [or  as  the  case  may  be :]  For 
that  whereas  before  the  making  of  the  defendant's  promise  hereinafter 
mentioned,  to  wit,  on  [<$*c.]  a  certain  fiat  in  bankruptcy  had  been  and 
was  awarded  and  issued  against  one  G.  H.,  alleged  to  be  a  bankrupt  [sta- 
ting any  matter  material  to  explain  the  question  ;]  and  thereupon  hereto- 
fore, to  wit,  on  [<$*c.  any  day,]  a  discourse  was  had  between  the  plaintiff 
and  the  defendant,  wherein  a  certain  question  then  arose,  that  is  to  say 
["  whether  before  the  issuing  of  the  said  fiat  the  said  G.  H.  had  commit- 
ted an  act  of  bankruptcy  ;"]  and  in  that  discourse  the  plaintiff  asserted 
[**  that  the  said  G.  H.  had  committed  an  act  of  bankruptcy  before  the  is- 
suing of  the  said  fiat,]  which  assertion  of  the -plaintiff  the  defendant  then 
denied,  and  then  afiirmed  the  contrary  thereof;  and    thereupon  after- 
wards, to  wit,  on  the  day  and  yeaf  last  aforesaid,  in  consideration  that 
the  plaintiff,    at   the  request  of   the  defendant,  had  then  paid  to  the 
defendant  the  sum  of  <£10,  he  the  defendant  undertook,  and  then  promis- 
ed the  plaintiff  to  pay  him  the  sum  of  ^5  if  [''  the  said  G.  H.  had  com- 
mitted an  act  of  bankruptcy  before  the  issuing  of  the  said  fiat ;"]  and 
the  plaintiff'  in  fact  says,  that  [^'  the  said  G.  H.  did   commit  an  act  of 

(t)  As  (Ha  rase  may  be.  purpose  of  trying  any  question  of  fact.     A 

(tt)  See  Tidd,  9tli  ed.  717;  1  Artih.  by  feigned  issae  may  be  directed  by  a  Court 

Chit.  4th  ed.  536.     This  is  a  fictitious  form  of  Equity  or  a  Court  of  Law.     It  caoaot 

Qsed,  without  process  being  issued,  for  the  be  tried  without  such  saDCtioo. 

[+110] 
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bankruptcy  before  the  issuing  of  the  said  fiat,*']  whereof  the  defeodant 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  had  notice,  wfaer^ 
by  he  the  defendant  then  became  liable  to  pay  to  the  platntilf  the  said 
sum  of  ^5  ;  yet  the  defendant  hath  not  as  yet  paid  the  said  sum  of£of 
or  any  part  thereof.  To  the  plaintiff's  damage  of  £5^  and  therefore  he 
brings  his  suit,  &.c.  And  the  defendant,  by  L.  M.  his  attorney,  says,  that 
though  true  it  is  that  ['*  the  said  fiat  in  bankruptcy  was  awarded  and  is- 
sued, and  that,"]  the  said  discourse  was  had,  and  that  the  said  question 
did  arise  as  aforesaid,  and  that  he  the  defendant  did  promise  as  the 
plaintiff  hath  above  alleged ;  nevertheless  for  plea  in  this  behalf  the 
defendant  saith,  that  [**  the  said  G.  H.  did  not  commit  an  sict  of  bank- 
ruptcy before  the  issuing  of  the  said  fiat,"]  in  manner  and  form  as  the 
plaintiff  hath  above  in  that  behalf  alleged ;  and  of  this  the  defendant  puts 
himself  upon  the  country,  and  the  plaintiff  doth  the  like.     Thereupon 

the  sherilTis  commanded  that  he  cause  to  come  here  on  ,  twelve,  &€• 

by  whom,  &c.  and  who  neither,  Sec.  to  recognize.  Sec.  because  a^  well, 
^c. 


triXTURES.(ar) 


Commencement  as  utile,  42,  43,  to  the  asterisk.]  For  certain  Jtztures^ 
goods,  chattels  and  effects  bargained  and  sold,  relinquished  and  given  up, 
by  the  plaintiff  to  and  in   favor  of  the   defendant  at  his  request,  and  in 

£ for  [account  stated  and  breach,  as  ante,  43. 

(x)  As  to  the   law  upon  the  subject  of  assumpsit  *'  for  the  price   and  value  of  fii- 

fixtures,  and  contracts  respecting  them,  see  tures,  &c.  bargained  and  sold,'*  and  "for 

Amos  &  F.  on   Fixtures,  Chit.  jun.  Contr.  fixtures  sold  and  delivered,"  it  was  held 

2d  ed.  105,  106,  280  to  2^)1.     It   seems  a  that    the   action    wan   maintainable,    and 

written   contract  is   not  necessary.     The  that  this  was  not  a  sale  of  an  iD*ere:it  in 

price  of  fixtures  cannot  bo  recovered  upon  land  within  the  4th  section  of  the  Statute 

a  count  for  goods   sold  ;  Lee  v.  Risdon,  7  of  Frauds,  requiring  a  written  agreement. 

Taunt.    1B8  -,  2  Marsh.  4U5,  S.  C. ;  Pitt  v.  And  semble  that  a  note  or  memorandum  in 

Shew,  4  B.  &    Aid.  2(]6.     But  the  above  writing  was  not  necessary  within  the  17tb 

common    indebitatus  count   for  fixtures  is  section  ofthat  statute,  relating  to  ihe  "sale 

sufficient,   although    the   price  was  ascer-  of  goods"  above  the  value  of  j^lO;  Hal- 

tained  by  reference  to  a  third  person.     A.  len  v.  Runder,  1  C,  M   &  R.  266.     In  or- 

having  occupied  a  house  as  tenant  to  B.  in  der   to   get   an    admission    of    part  of  (he 

which  there  were  certain    fixtures    which  plaintiff's  case,  it  may  someliines  be  ad- 

A.  had    purchased    on  entpring  the  house,  visable  to  declare  specially.     In  such  case 

and  which  he    had  a  right    to  remove  dur-  the    declaration    should   state   that  before 

ing  his  tenancy,  agreed  at    B.'s  request,  a  the  promise  &c.  plaintiff  was  possessed  of, 

few  d<ays  befoie  the  expiration  of  his  ten-  and  entitled    to  remove  or  sell,  cpttainfix- 

ancy,  to  forbear  to  remove  the  fixtures,  B.  tures  and  eflfects,  to  wit,  &c,,  being  inacer- 

agreeing  to  take  them  at  a  valuation  to  be  tain  house,  and  that  it  was  agreed  between 

made  by   two  brokers.     A.  at  the  expira-  plaintiff  and  defendant  that  plaintiflTshould 

tion  of  his  tenancy,  delivered  up  pos.session  bargain,  sell  and  relinquish  said  fixturesto 

of  the   house   to   B.,  leaving  the  fixtures  defendant,  and    that  he  should  buy  same 

on  the    preraisps.     On    the   following  day  at  a  valuation  to    be  made,  ^c,  Bhowing 

the  fixtures   were  valued   by  two  brokers,  agreement  for  valuation,  the  valuation,  that 

and   the  valuation  was  signed  by  them  ac-  plaintiflT  relinquished,  dec.   and  .non-pay* 

cordingiy.     A.  having  brought  indebitatus  ment  of  price;    see  Form  3,  ante,  102. 
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FORBEARANCE,  (y) 


I.  On  DefendanVs  promise  to  pay  Debt  and   Costs  if  the  Plaintiff 

would  suspend  an  Action  against  him,    ~ 

For  that  whereas,  before  the  making  of  the  promise  of  the  defendant 
hereinafter  next  mentioned,  an  action  had  been  commenced  and  prose- 
cuted by  and  at  the  suit  of  the  plantiff  against  the  defendant  in  the  Court 
of  our  lord  the  king  befoje  the  king  himself,  [or  "in  the  Court  of  our 
lord  the  king  of  the  Bench  at  Westminster,*'  or  "in  the  Court  of  our 
lord  the  king  of  his  Exchequer  of  Pleas  at  Westminster,"]  for  the  recov- 
ery of  a  certain  sum  of  money,  to  wit,  the  sum  of  .£ ,  then  and  at  the 

time  of  the  making  of  the  promise  of  the  defendant  hereinafter  next  men- 
tioned due  and  owing  (z)  from  the  defendant  tto  the  plaintiff,  and  which 
action  at  the  time  of  the  making  of  the  promise  of  the  defendant  hereinafter 
next  mentioned  was  depending  in  the  said  Court,  whereof  the  defendant 
then  had  notice  ;  and  thereupon  heretofore,  to  wit,  on  [4'^']»  *"  consid- 
'eration  of  the  premises,  and  that  the  plaintiff  at  the  request  of  the  defen- 
dant would  cease  {a)  to  prosecute  the  said  action,  and  would  stay  all  fur- 
ther proceedings  therein,  until  the day  of then  next,  (6)  he  the 

defendant  undertook  and  then  promised  the  plaintiff  to  pay  him  the  said 
.debt  and  the  costs  of  the  plaintiti  by  him  incurred  in  commencing  and  pros- 
ecuting the  said  action,  on  the day  of then  next ;  and  the  plain- 
tiff avers,  that  he,  confiding  in  the  said  promise  of  the  defendant,  did  then 
cease  to  prosecute  the  said  action,  and  hath  thence  hitherto  stayed  all 
further  proceedings  therein,  and  that  the  costs  of  commencing  and  prose- 
cuting  the   said  action   amounted    to   a  large    sum,  to  wit,  the  sum  of 

£ ,  whereof  the  defendant  afterwards,  on  the  day  and  year  last  afore- 

saia,  had  notice,'  and  was  then  requested  by  the  plaintiff  to  pay  him  the 
said  debt  and  costs ;  (c)  and  although  the  time  for  paying  the  said  debt 
and  costs,  according  to  the  said  promise  of  the  defendant,  hath  long  since 
elapsed,   jet  the  defendant  not  regarding  his  said  promise,  hath  not   as 

(y)  As  to  coiitrRCts  of  this  nature,  see  ance*,  Payne  v.  Wilson,  7  B.   &  C.  423; 

Chit.  jun.  Contr.  2cl  ed.  30.     As  to  prom-  1  M.  &  R.  708,  S.  C. 

itei   in    consideration    of    forbenranre    to         {b)  A   suspension   of  proceedings  for  a 

third  persons  f  see  past,  "  Guarnnlees."  given  time,  or  for  a  reasonable  time,  suffi. 

(z)  Forbearance  is  no  consideraiion  un-  ces   to   constitute    a   good    ronsidorntion  ; 

less  a  right  of  action  existed,  but  the  iiban-  there  need    not  be  a  total  abandonment  of 

donment  of  a  suit  insiiiuted  to  try  a  doubt-  the  suit;  Chit.  jun.  Contr.  31.     An  aver- 

fol  question,  is  a  sufficient  consideration  ;  ment  of  an  agreement  for  forbearance,  gen^ 
Chit. 
Ashbi 
Wi 

«.  Dorville,  5  B.  &  Al.  ll7  ;  Wallers  v.  (c)  This  notice  and  request,  ni  Innst  the 
Smith,  2  B.  &  Ad.  SS9 ;  Stracy  v.  Bank  of  latter,  seem  unnecessary.  If  the  original 
England, 6  Bing.  754.  suit  were  against  a.  third  per8on,.and  de- 
la)  Declaration  averred,  <*  iron/<2  consent  fendant  guaranteed  only,  aver  that  the 
to  suspend,"  &c.  The  agreement  was,  third  parly  was  requested,  but  did  not  pay, 
plaintiff  "  having  at  ray  request  consent-  and  that  defendant  had  notice  and  was  re- 
ed,'* ^.  I  promise,  &c. :    Held,  no  vari-  quested  to  pay  j  see  post,  <<  Guarantees." 

[tl  12] 


I  question,  IS  a  sutticient  consideration  ;  ment  ot  an  agreement  lor  tort)carance,gen- 

lit.  jun.  Conir.  2d  ed.  30,  38  ;  Jones  v.  erally,  means  for  a  reasonable  time,  and  is 

Bhburnham,  4  East,  455  ;  see   form,  id.  ;  ffood  after  verdict;  Mapes  v.  Sidney,  Cro. 

'illats  V.  Kennedy,  8  Bing.  5 ;  Lougridge  Jac.  6S3  ;  1  Rol.  Ab.  24,  pi.  23. 
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yet  paid  the  said  debt  and  costs,   or  either  of  them,  or  any  part  thereof. 
I  Add  account  stated  and  breach,  see  ante,  42. 


2.  On  a  promise  to  pay  the  Costs  of  an  Action  in  which  Defendant 
had  been  the  Plaintiff' ^s  Attorney,  and  also  the  Costs  of  an  appli- 
cation to  the  Court  against  the  Defendant,  in  consideration  that 
Plaintiff'  would  not  apply  to  make  the  Rule  absolute. 

For  that  whereas  th^  plaintiff,  before  the  making  of  the  promise  of  the 
defendant  hereinafter  next  mentioned,  had  retained  and  employed  the 
defendant  in  the  way  of  his  profession  and  business  of  an  attorney,  bj 
him  then  and  still  carried  on  as  the  attorney  of  and  for  the  plaintiff,  to 
commence  and  prosecute  an  action  at  his  suit  against  one  B.  M.  for  the 
recovery  of  a  certain  sum,  to  wit,  ^10,  due  and  owing  to  the  plaintiff 
from  the  said  B.  M.,  and  the  said  B.  M.  had  been  arrested  therein  by  one 
J.  L.,  the  ofRcer  in  that  behalf  appointed  and  employed  by  the  defend- 
ant, and  thereupon  the  said  B.  M.  had  paid  to  the  said  J.  L.  the  said  sum 
of  ^10,  and  also  the  further  sum  of  <£3,  as  and  for  the  costs  of  the  said 
defendant  as  such  attorney  as  taforesaid  in  the  said  action.  And  where- 
as the  defendant  being  indebted  on  other  accounts  to  the  plaintiflTin  a 
large  sum  of  money,  he,  the  defendant,  aAerwards,  and  before  the  ma- 
king of  his  promise  and  undertaking  hereinafler  next  mentioned,  deducted 
and  retained  thereout  the  said  sum  of  <£3,  being  the  amount  of  the  costs 
aforesaid,  on  pretence  that  he  had  not  received  the  same  from  the  said 
J.  L.,  and  the  said  J.  L.  had  refused  and  neglected  to  pay  the  same  to 
the  plaintiff;  and  thereupon  the  plaintiff,  for  obtaining  payment  of  the 
said  sum  of  ;^3,  had  afterwards,  before  the  making  of  the  promise  of  the 
defendant  hereinafler  mentioned,  to  wit,  on  [^^c],  applied  for  and  obtain- 
ed a  rvAe  of  the  said  Court,  whereby  it  was  ordered  that  the  defendant 
and  J.  L.,  upon  notice  of  that  rule  to' be  severally  given  to  them,  should, 
on  [<St.]  then  next  following,  show  cause  why  they,  or  one  of  them,  should 
not  refund  to  the  plaintiff  the  said  sum  of  ^3,  which  they,  or  one  of  them, 
received  of  the  said  B.  M.  for  the  costs  in  the  said  cause,  and  that  the  said 
defendant  and  J.  L.  should  upon  the  same  day  answer  the  matters  con- 
tained in  a  certain  affidavit  in  that  behalf  made  by  the  plaintiff,  as  by  the 
said  rule  or  order  more  fully  appears,  and  which  said  rule  or  order  had 
been,  and  was  before  the  making  of  the  promise  and  undertaking  of  the 
defendant  hereinafler  next  mentioned,  duly  served  upon  the  defendeuit; 
and  the  plaintiff,  at  the  time  of  the  making  the  defendant's  promise,  in- 
tended to  apply  to  the  said  Court,  in  order  to  make  the  said  rule  absolute, 
whereof  the  defendant  then  had  notice  ;  and  thereupon  heretofore,  to  wit, 
on  [4*^-]'  ^^  consideration  of  the  premises,  and  also  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  forbear  to  apply  to 
the  said  Court  in  order  to  make  the  said  rule  absolute,  he  the  scud  defen- 
dant then  undertook  and  promised  the  plaintiff  to  pay  him  the  said  sum 

[+113J 
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of£3j  and  also  the  costs  of  applying  for  cmd  obtaining  the 'said  rule,  and 
of  the  proceedings  which  had  been  had  thereon;  and  the  plaintiff  avers, 
that  he,  confiding  in  the  said  promise  of  the  defendant,  did  forbear  to  ap- 
ply to  the  said  Court  in  order  to  make  the  said  rule  absolute,  and  that  the 
costs  last  aforesaid  amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of 
J^12,  making  together  with  the  said  sum  of  ^3,  the  sum  of  ^15,  whereof 
the  defendant  then  had  notice ;  yet  the  defendant  hath  not  paid  the  said 
sum  of  ^15,  or  any  part  thereof.  [Add  account  stated  and  breach^  as  an- 
tt,  42,  43. 


3.  Declaration  by  the  proprietor  of  a  Stage  Coach  on  Defendant's 
promise  to  pay  a  Sum  of  Money ^  to  be  ascertained  by  a  Referee,  if 
the  Plaintiff  would  discorUinue  working  an  opposition  Coach. 

For  that  whereas,  before  and  at  the^time  of  the  making  of  the  defend- 
ant's promise  hereinafter  next  mentioned,  the  plaintiff  was  the  owner  and 

proprietor  of  a  certain  stage-coach  called ,  and  which  coach  had  been 

and  was  used  and  employed  by  him  in  the  conveyance  of  passengers  and 
goods  for  hire  from  L.  to  N.,  and  so  back  again  from  N.  aforesaid  to  L. 
aforestiid,  fand  thereby  the  plaintiff  was  then  acquiring  divers  gains  and 
profits ;  and  whereas  also,  before  and  at  the  time  of  the  making  of  the 
defendant's  promise  hereinafter  next  mentioned,  the  defendant  was  the. 

owner   and  proprietor  of  a  certain  other  coach  called ,   and  which 

said  coach  of  the  defendant  was  used  and  accustomed  to  go  and  proceed 
in  and  along  by  same  road  from  L.  aforesaid  to  N.  aforesaid,  and  so  back 
again  from  N.  aforesaid  to  L.  aforesaid,  for  the  conveyance  of  passengers 
and  goods  for  hire,  and  thereupon  heretofore,  to  wit,  on  [4*^-]'  ^^  consid- 
eration of  the  premises,  and  that  the  plaintiff,  at  the  request  of  the  defen- 
dant, had  agreed  to  discontinue  and  cease  to  use  and  employ  the  smd 
coach  of  him  the  said  plaintiff  in  going  and  proceeding  in  and  along  the 
said  road  from  L.  aforesaid  to  N.  aforesaid,  and  so  back  again  from  N. 
aforesaid  to  L.  aforesaid,  for  the  purpose  aforesaid,  he  the  said  defendant 
undertook  and  then  promised  the  plaintiff  to  pay  him  so  much  money  as 
such  person  to  whom  the  premises  in  that  behalf  should  be  referred,  to  be 
agreed  upon  and  appointed  by  the  plaintiff  and  the  defendant,  should  de- 
termine was  fit  and  reasonable  to  be  therefore  paid  by  the  defendant  to 
the  plaintiff  for  and  on  account  of  his  discontinuing  and  ceasing  to  use  the 
said  coacft  of  him  the  plaintiff  as  aforesaid ;  and  the  plaintiff  avers  that 
afterwards,  to  wit,  on  [^c«]  aforesaid,  one  £.  F.  was  agreed  upon  and 
appointed  by  the  plaintiff  and  the  defendant,  as  the  person  to  whom  the 
premises  in  that  behalf  should  be  referred,  and  that  the  said  E.  F.  taking 
the  said   premises  into   consideration,  did   afterwards,   to  wit,  on  [^<^-] 

aforesaid,   determine  that  the  sum  of  £ was  a  fair  and  reasonable 

sum  to  be  therefore  paid  by  the  defendant  to  the  plaintiff  for  and  on  ac* 
count  of  his  discontinuing  and  ceasing  to  use  the  said  coach  of  the  plain- 
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tiflT;  and  the  plaintiff  saith  that  be,  confiding  in  the  said  promise  of  the 
defendant,  did  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  dis- 
continue and  cease  to  use  and  employ,  and  hath  from  thenceforth  hither- 
to discontinued  and  ceased  to  use  or  employ  the  said  coach  of  the  plain- 
tiff in  and  upon  the  said  road  as  aforesaid,  for  the  purpose  aforesaid,  of 
all  which  premises  the  defendant  had  notice  ;  yet  the  defendant  hath  not 

paid  the  said  sum  of  i£ ,  or  any  part  thereof.     [Add  account  stated  OMd 

breach. 


GOODWILL. 


Declaration  for  the  price  of  the  Goodwill  of  a  Business,  (d) 

Commencement  as  ante,  42,  to  the  asterisk,]  For  the  goodwill  of  a  cer- 
tain trade  or  business  carried  on  by  the  plaintiff,  and  by  him  sold,  rehn- 
quished  tand  given  up  to  and  in  favor  of  the  defendant,  at  liis  request, 
and  in  [add  goods  sold,  if  applicable t  account  stated  and  breach,  as  ait^e,43. 


GUARANTEES.  («) 


1.  Declaration  on  a   Guarantee  of  the  price  of  Goods  to  be  supplied 

to  a  Third  Person. 

For  that  whereas  heretofore,  to  wit,  on  [^r.  exa/'t  day  not  material,]  ia 
consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  would 
[flw/rf*'  from  time  to  time,"  in  the  memorandum  (/" )]  sell  and  deliver  [**  por- 


(rf)  See  Bunn  v.  Guy,  4  East,  190  j  Wy- 
burd  V.  iStanion,  4  Esp.  179;  Bryson  v. 
WhileliKod,  1  Sim.  &  Siu  74;  Chit.  jun. 
Contr.  2d  ed.  519,  534,  535,  n.  («). 

(e)  See  the  TreatispR  on  Principal  and 
Surety  by  F«ll  and  Theobald;  3  Chit. 
Com.  Law,  Index,  tit.  "  Guarantee  ;'*  Chit, 
jun.  Contr.  2d  ed.  397  lo  434.  It  is  essen- 
tial to  declare  specially  in  assumpsit  (not 
debt)  on  a  guarantee  or  promise  to  pny  or 
answer  for  the  df^bt  or  defdult  of  a  third 
person.  The  common  count  will  not  suf- 
fice ;  1  Snund.  2J1  ab;  Mines  v.  Scul- 
thorpc,  2  Cnmp.  215.  The  Statute  of 
Frauds,  29  Car.  2,  o  3,  s.  4,  enacts,  *'  that 
no  action  shall  be  brought  whereby  to 
charge  the  defendant  upon  any  special  pro- 
mise to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person,  unless  the 
agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing  and  signed  by 
the  party  to  be  charged  therewith,  or  some 
other  perHon  thereunto  by  him  lawfully 
authorized."  The  statute  does  not  appl^ 
unlf*i8  there  were  originally  some  credit 
given  by  the  plaintiff  to  the  third  persoo, 

[tll5J 


or  there  were  some  liability  on  the  part  of 
the  third  perston  to  the  plaintiff.  It  applies, 
however,  if  the  defendant's  engagement 
were  collateral,  and  the  slightest  credit 
was  givcii  to,  or  any  liability  was  to  exist 
on  his  part  as  between  him  and  the  plain- 
tiff; seethe  cases,  Chit.  jun.  Contr.  4U2, 
2d  ed. ;  Mahon  t;.  Wharam,  2  T.  R.  80; 
Anderson  v.  Hayman,  1  H.  81. 120  ;  Keata 
r.  Temple,  1  B.  &  P.  158 ;  Bains  v.  Slor- 
ry,  3C.  &  P.  i:iO;  Kirkham  V.  Martyr,S 
B.  A.  Al.  613;  Wood  v.  Lentfon.2  C.&  J. 
94.  The  memorandum  is  insufficient  if  it 
do  not  express  on  the  fare  of  it  the  con- 
sideration for  due  guarantee,  or  show  mat- 
ter from  which  such  cc)nsideraiion  can  be 
fairly  collei-tcd  or  inferred  without  ambi- 
guity or  doubt ;  see  cases.  Chit,  jun  Coofr. 
410  to  414  ;  Cole  v.  Dyer,  1  C.  &J.  461; 
Wood  r.  Benson,-2  C.  &  J.  94  ;  Clancy  r. 
Piggoit.  1  Harr.  &  W.  2fO. 

(/)  Take  care  to  ascertain  whether,  in 
reference  to  the  cases  on  this  subject,  the 
guarantee  can  be  considered  a  continuing 
guarantee  for  goods  to  be  from  time  lo  time 
supplied,  or  for  one  transaction  only  ;  sea 
caaes,  Chit.  juo.  Contr.  416;    Mason  f. 
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ter"]  [hi  ihis  correspond  with  the  guarantee,  say  "  goods,"  if  no  particular 
^description  of  goods  be  mentioned,  or  "goods  in  the  way  of  the  plaintiff's 
business  of  a ,"  if  the  memorandum  be  so  confined]  to  one  A.  on  cre- 
dit, (g)  [*'  until  the  plaintiff  should  receive  notice  to  the  contrary  from 
the  defendant,"  insert  this  or  any  other  particular  stipulation  which  may  be 
contained  in  the  memorandum,']  the  defendant  guaranteed  (A)  and*  then  pro- 
mised the  plaintiff  to  be  answerable  to  him  for  the  due  payment  of  the 
prices  of  the  said  [**  porter"]  ["  to  the  extent  of  £100,"  if  in  the  memo- 
remdum]  ;  and  the   plaintiff  avers    that  he,  confiding  in  the  said  promise 

and  undertaking  of  the  defendant,  did  afterwards,  to  wit,  on  the day 

of ,  A.  D.  ,  yadd,  '^and  on  divers  days  and  ftimes  afterwards  and 

before  the day  of ,  a.  d.  ,"  if  it  were  a  continuing  guarantee 

and  acted  upon  accordingly,]  sell  and  deliver  to  the  said  A.  J.  on  credit, 
[or  "such  credit  as  aforesaid,"  if  a  particular  credit  were  fixed  by  the 
guarantee,]  certain  ["porter,"  or  "goods,"  see  5w/?r«,l  of  great  value, 
which  the  said  A.  J.  had  occasion  for  and  required  of  the  plaintiffs,  and 
at  and  for  certain   reasonable  price?,  amounting  in   the  whole  to    a  li^rge 

sum  of  money,  to  wit,  £ ;  and  that  although  the  said  credit  and  the 

time  for  the  payment  of  the  prices  of  the  said  goods  bath  elapsed,  and 
althougb  the  said  A.  J.  was  afterwards,  to  wit,  on  [<^c.],  requested  by  the 
plaintifi*  to  pay  him  the  said  sum  of  money,  yet  the  said  A.  J.  had  not 
paid  the  same,  or  any  part  thereof,  of  all  which  premises  the  defendant 
afterwards,  to   wit,  on  the    day  and  year  last  aforesaid,  had    notice,  and 

was  then  requested  by  the  plaintiff  to  pay  him  the  said  sum  of  £ ; 

yet  the  defendant  had'  not  paid  the  same,  or  any  part  thereof,  and   the 

said  sum  of  £ still  remains  due  in  arrear  and  unpaid.     [Add  account 

stated  and  breach  in  not  paying  the  "  last  mentioned"  sum,  ^c, ;  see  ante^ 
42. 


2.  On  a  Cruarantee  in  consideration  that  the  Plaintiff  would  let  a 
House  to  a  third  person,  the  Defendant  would  be  answerable  for 
the  Rent. 

For  that  whereas  heretofore,  to  wit,  on  [^c],  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  demise  and  let  to  one  T. 
S.  a  certain  messuage  or  dwelling-house,  with  the  appurtenances,  of  the 
plaintiff,  to  hold  the  same  to  said  T.  S.  as  tenant  thereof  to  the  plaintiff 
from  Michaelmas  day  then  next  at  and  under  a  certain  rent,  to  wit,  the 
rent  of  ^6  per  annum,  payable   quarterly,  to  wit,  on  [Sfc],   he  the  de- 

Pritchard,12   East,  227;  Aferle  r.    WaIIb,  (g)  If  any  particular   or  fixfd   credit  be 

2  Camp.  413;  Fatson  v.  Bennett,  3  id.  220;  specified  in    the  guarantee,  this  allegation 

Hargreave   v.   Smee,  3  M,  &  P.   573;  6  must  be  confornanble  thereto. 

Bing.  224  ;  Simpson  v.  Mnuley,  2  C.  ^  J.  (k)  The  declarntion  was,  that  defendant 

12;  Allan  V.  Kenning,  2  M.  &Sc.  768;  9  ''would   pay."     The    memorandum    was, 

Biog.  618,  S.  C.  ;    Melville  v.    Hayden,3  that  he  would   «guarante«  the  payment.** 

B.  AAL5S)3;  Kay  r.  Graves,  6  Bing.  276;  Variance    amended  at  trial  under  3&  4 

3M.   &P.   634,  S.C;  Nicholson   u.  Pa-  W.4,c.  42,  8.23;  Hanbury    Ella,]    Ad. 

gett,2  C.  &  M.  48.  &  £.  61. 
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fendant  undertook' and  then  promised  the  plaintiff  that  if  the  said  T.  S« 
should  not  pay  the  said  rent,  he  the  defendant  would  pay  the  same  to  the 
plaintiff;  and  the  plaintiff  avers  that  he  accordingly  then  let  the  said  ten- 
ements to  the  said  T.  S.  on  the  terms  aforesaid,  and  that  under  and  bj 
virtue  of  the  said  demise  the  said  T.  S.  held  and  enjoyed  the  said  messu- 
age or  dweHing-house,  with  the  appurtenances,  as  tenant  thereof  to  the 
plaintiff,  for  a  long  space  of  time,  to  wit,  from    Michaelmas  in    the  year 

aforesaid,  until  and  upon  the day  of ,  a.  d. ,  and  that  then, 

to  wit,  on  the  day  and  year  last    aforesaid,  a  large  sum  of  money,  to  wit, 

£ of  the  rent  aforesaid,  became   and  was  due  and  payable  from  the 

said  T.  S.  to  the  plaintiff;  and  although  the  said  T.  S.  hath  not,  although 

then  requested  by  the  plaintiff  so  to  do,  paid  the  said  sum  of  £ ,  or 

any  part  thereof,  to  the  plaintiff,  whereof  the  defendant  afterwards,  to 
wit,  on  [4*^.]'  ^^^  notice,  and  was  then  requested  by  the  plaintiff  lo  paj 
him  the  last  mentioned  sum,  yet  the  defendant,  not  regarding  his  said 
promise,  hath  not  paid  the  same,  or  any  part  thereof.  [Add  account  stat- 
ed and  breach ;  see  antCy  42. 


f3.  By  a  Landlord  on  a  promise  to  pay  him  arrears  of  Rent  due  from 
a  third  Person  and  the  Costs  of  a  Distress,  in  consideration  he 
would  withdraw  the  Distress,  (i) 

For  that  whereas  before  and  at^the  time  of  the  making  of  the  promise 
of  the  defendant  hereinafter  next  mentioned,  the  plaintiff  had  distrained 
in  and  upon  certain  premises,  divers  cattle,  goods,  chattels  and  growing 
crops  of  one  R.  C,  of  great  value,  to  wit,  of  the  value  of  :£500,  then  be- 
ing in  and  upon  the  said  premises,  for  certain  arrears  of  rent,  amounting 
to  a  large  sum  of  money,  to  wit,  jf500,  then  due  and  in  arrear  from  the 
said  R.  C.  to  the  plaintiff,  for  and  in  respect  of  the  said  premises,  under 
and  by  virtue  of  a  certain  demise  thereof,  and  which  still  remains  due  and 
unpaid,  and  at  the  time  of  the  making  of  the  promise  of  the  defendant 
hereinafter  next  mentioned,  one  J.  C.  continued  and  was  in  possession  of 
the  said  cattle,  [Sfc]  and  held  the  same  as  such  distress  as  aforesaid  for 
and  on  behalf  of  the  plaintiff,  and  costs  to  a  certain  amount,  to  wit,  to 
the  amount  of  <£3,  at  the  time  of  the  making  of  the  said  promise  of  the 
defendant,  had  been  incurred  bylthe  said  J.  C,  as  the  bailiff  of  the  said 
plaintiff,  in  and  about  and  relating  to  the  making  and  keeping  of  the  said 
distress,  and  thereupon  heretofore,  to  wit,  on  [<^c.]  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  withdraw  the  said  dis- 
tress, the  defendant  undertook  and  promised  the  plaintiff  that  he  the  de- 
fendant would  pay  him,  the  plaintiff,  the  said  sum  of  .£530,  as  well  as  the 


(i)  This   engagement,  ns   it  relates    to  the    Statute  of  Frauds,   cire^l    ante,  115, 

rent  actuaily  due    and    is  founded   on  the  note  {e)  ;  see  Thomas  v.  WilliHcn^,  10  B. 

withdrawal  of  a  distress  or  lund  in  plain-  &  C.  664,  where  iho  rases  are  collocled, 

tiff's  handa,  through  the  modium  of  which  and  Chit.  jun.  Conlr.  2d  ed.  406  to  408. 
he  might  have  paid  himself,  is  not  within 
ltU7] 
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said  costs  then  incurred  by  the  said  J.  C.  in  or  about  the  said  distress  as 
aforesaid,  in  one  month  from  the  day  and  year  last  aforesaid.  And  the 
plaintifT  avers  that  he,  confiding  in  the  said  promise  of  the  defendant,  did 
then  withdraw  the  said  distress,  and  did  then  send  notice  to  the  said  J.  C. 
to  quit  and  deliver  up  possession  of  the  said  cattle  [<$<£•]  so  distrained  as 
aforesaid,  and  the  said  J.  C.  accordingly  quitted  and  delivered  up  pos- 
session thereof,  and  although  one  month  and  more  hath  elapsed  since  the 
making  of  the  said  promise  and  undertaking  of  the  defendant,  and  al- 
though the  said  R.  C.  did  not,  within  the  said  space  of  one  month  or  at 
any  other  time,  pay  the  said  sum  of  jfSQO  so  due  for  rent  as  aforesaid,  or 
any  part  thereof,  or  the  said  costs  incurred  by  the  said  J.  C.  as  aforesaid, 
or  any  part  thereof,  whereof  the  defendant  afterwards,  to  wit,  on  [^c] 
bad  notice,  and  was  then  requested  by  the  plaintiff  to  pay  him  the  said 
sum  of  <£500,  so  due  for  the  said  arrears  of  rent  and  the  said  costs  so  in- 
curred by  the  said  J.  C.«as  afor.esaid,  yet  the  defendant  hath  disregarded 
his  said  promise  and  undertaking  in  this,  to  wit,  that  he  did  not  then  or  at 
any  other  time  pay  the  plaintiff  the  said  sum  of  <£500  so  due  and  in  ar- 
rear  for  rent  as  taforesaid,  or  any  part  thereof,  or  the  said  costs  so  incur- 
red by  the  said  J.  C.  as  aforesaid,  or  any  part  thereof,  and  that  the  said 
last-mentioned  sum  of  money  and  costs  still  remain  wholly  due  and  un- 
paid, whereby  the  plaintiff  hath  lost  the  said  rent,  and  became  and  was 
liable  to  pay  and  has  paid  the  said  charges  so  incurred  by  the  said  J.  C. 
aforesaid.     [^Add  account  stated  and  breach,  4*c.  as  ante,  42,  43. 


4.  Declaration  upon  a  Guarantee  to  Bankers  that  a  third  person 
should  pay  his  Account  with  them  if  they  would  open  an  Account 
with  him.  [h) 

For  that  whereas  before  and  at  the  time  of  the  making  of  the  defend- 
ant's promise  hereinafter  mentioned,  the  plaintiffs  carried  on  the  business 
of  banker's  in  co-partnership,  and  thereupon  heretofore,  to  wit,  on  [cJt.] 
in  consideration  that  the  plaintiffs,  at  the  request  of  the  defendant,  would 
open  an  account  with  and  honor  the  checks  of  one  H.  B.  on  a  certain 
account,  to  wit,  an  account  to  be  called  the  '*  mill  account,"  to  be  there- 
fore opened  by  him  the  said  H.  B.  with  the  plaintiffs  as  such  bankers,  he 
the  defendant  undertook  and  then  pronaised  the  plaintiffs  to  be  responsi- 
ble to  them  for  any  balance  or  sum  of  money  which  might  thereafter  be 
or  become  due  from  the  said  H.  B.  to  the  plaintiffs  as  such  bankers  upon 
such  account  and  in  respect  of  such  checks,  [set  out  the  guarantee  in  its  pre" 
cise  terms  or  acording  to  its  legal  effect.^]  and  the  plaintiffs  aver  that  they, 
confiding  in  the  said  promise  and  undertaking  of  the  defendant,  did  then 
open  an  account  with  the  said  H.  B.  on  the  said  mill  account,  and  did  after- 
wardsy  to  wit,  on  the  day  and  year  aforesaid,  and  on  divers  other  days  and 
times  afterwards,  and  before  the  commencement  of  this  suit,  honor  divers 


(k)  Howell  V,  Jones,  1  C.  M.  &  R.  97. 
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checks  of  the  said  II.  B.  on  the  said  mill  account,  and  did  at  those  sere^ 
ral  respective  times  pay  and  advance  on  account  of  the  said  H.  B.  in  res-* 
pect  of  the  said  checks,  and  otherwise  on  the  said  account  divers  sums  of 
money  amounting,  in  the  whole,  to  a  large  sum  of  money,  to  wit,  the  sum 
of  j^OOO,  and  exceeding  hy  a  large  sum  of  money,  to  wit,  the  sum  of 
.£1000,  all  the  moneys  paid  to  and  had  and  received  hy  the  plaintiffs  by 
and  from  and  on  account  of  the  said^H.  B. ;  and  the  plaintifis  aver  that 
the  said  EI.  B.,  althongh  he  was  afterwards,  to  wit,  on  Sec.  requested  by 
the  plaintifls  so  to  do,  has  not  paid  the  said  last-mentioned  sum  of  money, 
or  any  part  thereof,  to  the  plaintiffs,  or  any  or  either  of  them,  by  reason 
of  all  which  said  several  premises,  the  said  H.  B.  was  indebted  to  the  said 
plaintiffs  in  a  large  sum  of  money,  to  wit,  the  sum  of  <£1500,  in  respect 
of  the  said  account  so  opened  and  the  said  several  checks  so  honored  as 
aforesaid  :  of  all  which  premises  the  defendant  afterwards,  to  wit,  on  [4^.| 
had  notice  and  was  then  requested  by  the  plaintiffs  to  indemnify  them  the 
plaintiffs  for  and  in  respect  of  and  to  pay  them  the  said  tsum  of  money 
last-mentioned,  according  to  the  said  defendant's  said  promise  in  that  be- 
half, yet  the  defendant  has  not  as  yet  indemnified  the  plaintiffs  for  or  in 
respect  of  or  paid  to  them  or  either  of  them  the  said  sura  of  money  last- 
mentioned,  or  any  part  thereof,  and  the  said  last-mentioned  sum  of  mo- 
ney still  remains  wholly  due  and  unpaid  to  the  plnititirT!*.  [^Add  account 
stated  and  breach ,  ^c,  ante^  42. 


6.  On  DefendanVs  promise  to  pay  the  debt  of  a  third  person  in  con* 
sideration  that  Plaint^  would  not  sue  him.  {I) 

For  that  whereas  one  E.  F.  before  and  at  the  time  of  the  making  of  the 
promise  of  the  defendant  next  mentioned  was  indebted  to  the  plaintiff  in 

a    certain  sum  of  money,    to  wit,  «£ ,  [state  enough],  and  thereupon 

heretofore,  to  wit,  on  [Sfc]  in  consideration  of  the  premises,  and  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  forbear  and  give  time  to 

the  said  E.  F.   for  the  payment  of  the  said  sum  of  money  until  the 

day  of 7  then  next,   [as  the  case  may  6c,]  he  the  defendant  undertook 

and  then  promised  the  plaintiff  to  be  answerable  to  him  for  the  payment 

of  the  said  sum  of  £ ,  and  to  pay  him  the  same  on  the  said  day 

of then  next,  in  case  the  said  E.  F.  should  then  make  default  in  pay- 
ing the  same;  and  the  plaintiff  avers  that  he,  confiding  in  the  said  promise 
of  the  defendant,  did  forbear  and  give  time  to  the  said  E.  F.  for  the  pay- 
ment of  the  said  t^um  of  money  until  the   said day  of ,  a.  d. , 

but  that  the  said  E.  F.,  although  he  was  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid  and  afterwards,  requested  by  the  plaintiff  so  to  do, 
hath  not  as  yet  paid  the  said  sum  of  money,  or   any  part  thereof,  to  the 

{I)  As  to  tho  law,  t&r.    see  antCj  111,  n.  ing  a  pending  suit,  taking  care  to  aver  tb« 
(z).     The  form //n^e,    11 1 ,  may  readily   be  default  of  the  third   party,  notice  and  re- 
adapted  to  a  declaraiirin  for  not  paying  the  quest  to  defendant,  &m, — See  next  form, 
debt  of  another  in  roriHidf^ration  of  forbear- 

[tll9] 
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plaintiff,- but  hath  therein  made  default,  whereof  the  defendant  then  had 
notice,  and  was  then  requested  by  the  plaintiff  to  pay  the  said  sum,  but 
the  defendant  hath  not  paid  tlie  same  or  any  part  thereof.  \^Add  account 
stated  and  breach,  ante,  42,  43. 


6.  On  a  promise  to  pay  Debt  and  Costa  in  consideration  that  Plain- 
tiff would  suspend  proceedings  on  a  Cognovit  which  a  third  person 
had  given  him,  (m) 

Por  that  whereas  before  and  at  the  time  of  making  the  promise  of  the 
defendant  hereinafter  mentioned,   one  C.  V.  was  indebted   to  the  plaintiff 

in  a  large  sum  of  money,  to  wit,  £ ,  for  the  recovery  of  which  the 

plaintiff  had  commenced  an  action  against  the  said  C.  Y.  in  his  majesty's 
Court  of  tK.  B.  at  Westminster,  and  in  which  action  the  said  C.  V.  had 
signed  and  given   to  the  plaintiff  a  cognovit  for  the   payment  of  the  s€u  d 

debt  of  £ ,  together  with  the   costs  of  the  action,   at   certain  times 

therein  mentioned,  and  now  elapsed  ;  and  before  the  making  of  the  prom- 
ise of  the  defendant,  the  said  C.   V,  having  made  default  in  payment  of 

the  whole  of  the  sum  of  £ at  the  times  specified  in  the  said  cognovit, 

h^,  the  plaintiff,  was  about  to  take  proceedings  on  the  said  cognovit,  and 
thereupon^. heretofore,  to  wit,  on  [4'''']  ^^  consideration  that  the  plaintiff 
at  the  request  of  the  defendant  would  consent  to  suspend  proceedings 
against  the  said  C.  V.   on  the  said  cognovit,  he  the  defendant   undertook 

and  then  promised  the  plaintiff  to  pay  to  him  the  sum  of  £, on  account 

of  the  said  debt,  on  the day  of then  next;  and  the  plaintiff  avers, 

that  he  the  plaintiff  did  consent  to  suspend,  and  did  suspend  all  further 
proceedings  against  the  said  C.  V.  on  the  said  cognovit ;  and  that  the  said 
C.  V.  hath  not,   although  afterwards,   to  wit,   on  [^c]   requested   by  the 

plaintiff  so  to  do,  paid  to  him  the  said  sum  of  £ or  any  part  thereof, 

of  aU  which  premises  the  defendant  then  had  notice,  and  was  requested 

by  the  plaintiff  to  pay  him  the  said  sum  of  £ ,  but  the  defendant  hath 

not  paid  the  same  or  any  part  thereof.  [Add  account  stated  and  breach  in 
not  paying  the  ^Mast-mentioned"  sum,  ^c.  as  ante,  43,  43. 


7.  On  a  promise  to  pay  the  Debt  of  another,  in  consideration  that 
Plaintiff  would  give  up  a  Lien  on  Goods  which  he  held  as  a  secu- 
rity, (n) 

For  that  whereas  before   and  at  the  time  of  the  making  of  the  defend- 
ant's promise  hereinafter  mentioned,  one  G.  M.  was  indebted  to  the  plain- 

(w)  SeePayner.  Wilson,  7  B.  &.  C. 423.  ration  of  f(»rbe«rance;  Willalis  ». Kennedy, 

Soe  foriD  on  a  promise  to  give  a  bill  for  105.  8  Bing.  3 ;  1  M.  ^  Sc  35,  S  C. 

in  the  pound  if  plaintiff  would    discfiarge  (n)  See   form  Dg  Clancy  v.   Piggott,   1 

his  debtor  out  of  custody  ;  Brown  v.  Dean,  Harr.  &>  Wol.  20.     As  to  the  effect  of  the 

5  B.  db  Ad.  t48 ;  by  a  receiver  in  Chancery  Statute  of  Frauds  on  this  contract,  see  id.  ; 

upou  a  promise  to  pay  him  a  debt  due  to  Cbi^.  jun.  Contr.  2d  ed.  406  to  408. 
the  estate  from  a  third  person,  in  considc- 

[fl20] 
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tiff  in  a  certain  sum,  to  wit,  the  sum  of  ^5,  and  the  platntiflf  had  in  his 
possession  certain  goods  of  the  said  G.  M.,  to  wit,  [^c]  of  gneat  value,  to 
wit,  £2d,  which  he  lawfully  held  as  a  pledge  or  security,  and  upon  wliich 
he  had  a  lien,  for  the  payment  of  the  said  sum  of;C5;  that  thereupon, 
heretofore,  to  wit,  on  [4*^*1  ii^  consideration  that  the  plaintiff,  at  the  defen- 
dant's request,  would  relinquish  and  give  up  the  possession  of  the  goods  to 
the  said  G.  M.,  and  would  abandon  and  forego  his  said  lien  thereon,  tfa6 
defendant  undertook  and  then  promised  the  plaintiff  to  see  him  paid  the  said 
sum  of  jf  5  within  three  months  from  that  time ;  and  the  plaintiff  avers  that 
he,  the  plaintiff,  confiding  in  the  defendant's  promise,  did  then  relinquish 
and  give  up  the  possession  of  the  goods  to  the  said  G.  M.,  and  did  abandon 
and  forego  his  said  lien  thereon,  and  although  the  said  three  months  hare 
elapsed,  and  the  said  G.  M.  aA^rwards,  to  wit,  on  [4*r.]  was  requested  bj 
the  phiintitf  to  pay  him  the  said  sum  of  £5,  yet  the  said  G.  M.  hath  not 
paid  the  same  or  any  part  thereof,  of  all  which  the  defendant  afterwards, 
to  wit,  on  [<^c.]  had  notice,  tand  was  then  requested  by  the  plaintif  to 
pay  him  the  same,  yet  the  defendant  hath  not  paid  the  said  sum  of  £5  or 
any  part  thereof,  and  the  same  is  due  and  in  arrear.  [Add  account  stated 
and  breach,  as  ante,  42. 


HIRE. 


1.  Against  the  Hirer  of  Goods  for  the  price  of  hire  thereof 

Commencement  as  ante,  42,  to  the  asterisk,]  For  the  use  and  hire  of  goodi 
and  chattels  [or  '*  horses,  carriages,  and  goods"]  by  the  plaintiff  let  to  hire 
to  the  defendant,  and  at  his  request,  and  by  him  accordingly  had  and 
used,  and  in  {^Add  account  stated  and  breach  as  ante,  43. 


2.  Against  the  Hirer  of  Goods  for  Carelessness,  (o) 

For  that  whereas  heretofore,  to  wit,  on  [  ^J-c]  in  consideration  that  the 
plaintiff,  at  the  defendant's  request,  had  let  to  hire  and  delivered  to  him 

["  a  certain  horse,"  or  **  certain  goods,  to  wit, "1  of  great  value,  to 

wit,  £ ,  to  be  used  by  the  defendant  in  that  behalf,  for  reward  to  the 

plaintiff,  he  the  defendant  undertook,  and  then  promised  the  plaintiff  to 
use  the  said  [  horse]  in  a  careful,  moderate,  and  reasonable  manner,  un- 
der the  said  letting  to  hire,  and  to  take  due  and  proper  care  thereof 
whilst  he  the  defendant  had  the  same  on  hire  as  aforesaid ;  and  altbougli 
the  defendant  then  had  the  said  [horse]  on  hire  on  the  terms  aforesaid, 
yet  the  defendant  disregarded  his  said  promise  in  this,  to  wit,  that  he  did 
not  nor  would  use  the  said  [horse]  in  a  careful,  moderate,  or  reasonable 


(o)See  antCy  72,  note  (e).   Liability  of  a  hirer  of  a  horse,  Chit.  jan.  Contr.  2d  ed.360. 
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manner,  under  the  said  letting  to  hire,  and  then  used  the  same  in  a  care- 
less, immoderate,  unreasonable,  and  improper  manner  ;  and  the  defendant 
further  disregarded  his  said  promise  in  this,  to  wit,  that  he  did  not  nor 
would  take  due  or  proper  care  of  the  said  [horse]  whilst  he  had  the  same 
on  hire  as  aforesaid ;  and  the  defendant  during  that  time,  to  wit,  on  the 
day  and  year  aforesaid,  therein  made  default,  and  behaved  and  conducted 
himself  carelessly  and  improperly  in  that  behalf;  and  by  reason  of  the 
several  premises  the  said  [horse]  then  became  and  was  and  is  greatly 
injured  and  lessened  in  value,  and  rendered  of  little  or  no  use  to  the 

plaintiff,  To  the  plaintiff's  damage  of  £ ,  and  therefore  he  brings  his 

suit,  6lc, 


3.  Against  a  Coach  Proprietor  for  refusing  to  receive  on  hire  Coaches 
built  for  him  by  the  Plaintiffs  to  be  let  by  him  to  Defendant,  and 
for  returning  others  before  the  time  agreed  upon. 

For  that  whereas  before  and  at  the  time  of  making  of  the  promise  and 
undertaking  of  the  defendant  hereinafter  next  mentioned,  the  plaintiff  was 
a  tcoach  maker,  and  thereupon,  heretofore,  to  wit,  on  [<3fc.]  in  considera- 
tion that  the  plaintiff,  at  the  request  of  the  defendant,  would  finish  and 
complete  three  stage  coaches  for  the  defendant,  and  would  let  such 
coaches  to  hire  to  the  defendant  when  the  same  should  be  finished  and 
completed,  for  the  purpose  and  in  order  that  such  coaches  might  be 
used  by  the  defendant  in  performing  certain  journeys  for  hire  and  reward 
to  the  plaintiff  in  that  behalf,  he  the  defendant  undertook,  and  then 
promised  the  said  plaintiff,  to  receive  such  coaches  on  hire  when  fin- 
ished and  completed,  and  to  continue  to  keep  the  same,  on  hire,  as 
aforesaid,  until  the  expiration  of  one  month's  notice  to  be  given  by  the 
defendant  to  the  plaintiff  of  the  defendant's  intention  to  cease  and  discon- 
tinue to  hire  the  said  coaches ;  and  the  said  plaintiff  avers,  that  he,  con- 
fiding in  the  said  promise  of  the  said  defendant,  did  afterwards,  to  wit, 
on  [^c]  finish  and  complete  the  said  three  stage  coaches,  at  a  great  ex- 
pense of  his  moneys,  to  wit,  £ ,  for  the  purpose  and  upon  the  terms 

aforesaid,  and  delivered  one  of  the  aforesaid  coaches  to  the  defendant, 
and  the  defendant  then  received  the  same,  to  be  by  him  kept  on  hire  as 
aforesaid,  and  the  plaintiff  was  always  ready  and  willing  to  deliver  to  the 
defendant  the  said  two  other  stage  coaches  for  the  purpose  and  upon  the 
terms  aforesaid,  and  then  requested  the  defendant  to  receive  the  same ; 
yet  the  defendant,  not  regarding  his  said  promise,  then  wrongfully  refused, 
aod  thence  hitherto  hath  neglected  and  refused  to  receive  the  said  two 
other  stage  coaches  or  either  of  them,  on  hire,  as  aforesaid,  and  after- 
wards, to  wit,  on  iScc]  wrongfully,  and  without  giving  the  plaintiff  any 
notice  of  his  the  defendant's  intention  to  cease  or  discontinue  to  hire  the 
coach  so  received  by  him  as  aforesaid,  refused  any  longer  to  retain  the 
same  on  hire,  and  hath  thence  hitherto  refused  to  work  or  use  the  same, 
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aud  then  returned  the  said  last-mentioned  coach  to  the  plaintiff,  and  hath 
thence  hitherto  wholly  neglected  and  refused  to  continue  the  hiring  of 
the  same,  whereby  the  plaintiff  hath  wholly  lost  and  been  deprived  of  all 
the  benefits,  profits,  and  advantages  which  he  otherwise  might  and  would 
have  derived  from  the  performance  by  the  defendant  of 'his  said  promise, 
and  hath  uselessly  incurred  the  said  expenses,  and  the  said  coaches  are 
of  little  or  no  use  or  value  to  the  plaintiff,  and  Tie  is  otherwise  injured. 
[Add  a  count  for  the  use  and  hire  of  coaches  if  any  sum  be  due  for  hire,  and 
account  stated  and  hrecuK  ^  ante,  42,  43. 


HORSEMEAT.  (p) 


Commencement  as  ante,  42,  to  the  asterisk :]  for  horsemeat,  stabling, 
care,  and  attendemce  by  the  plaintiff  provided  and  bestowed  in  and  about 
the  feeding  and  keeping  of  divers  horses,  mares,  geldings,  and  cattle  for 
the  defendant,  at  his  request,  emd  in  [add  ctccount  stated  and  breach,  as 
ante,  43. 


t HUSBAND  AND  WIFE. 


1.  Declaration  by  them  for  Goods  sold^  fyc.  by  the  Wife  before  Mar- 
riage, {q) 

Commencement  as  usual,  see  ante,  15,  Form  19.]     For  that  whereas  the 
defendant,  whilst  the  said  E.  was  unmarried,  to  wit,  on  [^'c.  any  day  her 

fore  the  marriage,']  was  indebted  to  the  said  E.  in  £ for   goods  sold 

and  delivered    by  the  said  E.  to  the   defendant  at  his  request   \staie  any 


(p)  See  ante  57,  Form  1,  and  note  (0-  tered  up  judgment  or    sued  out  executioB 

(g)  Si*e  in  general,!   Cliit.    Plead.    5th  Bgainst  J    L.  before  the  day.     Breach,  th&t 

ed.  32  ;  Chit.  jun.  Contr.  2d  ed.  12d  to  130.  the  defendant  did  not  render  J.  L.  oo  the 

The  wife  must  be  joined  in   this  case;  id.  day  or  pay  the  debt  and  costs  :  Held,  on 

and  37.     By  husband  and  wife  on  a  bill  of  motion  in  arrest  of  judgment  after  verdict 

exchange,  ttfi^e,  89,  Form  29.     A  declara-  for  the  plaintiffs,  ^r5<,   that  as  the  agree- 

tion  by  husband  and   wife  stated    that  by  ment  was  stated  to  be  with   the  piaintifs, 

agreement  between  the  plaintiffs  and    the  the  promise  must  be  taken,  after  verdi^, 

defendant,  reciting  that  one  J.  L.  had  been  to  have  been  made  to  them  :  ^econ^C/y,  that 

arrested  at  the  suit  of  the  plainti6*s;  that  it  sufficiently  appeared  that   the  wi^  had 

the  defendant  had  become  bail   to  the  she-  a  joint  interest,  because  the  recital   in  the 

riff;  that  the  bail   had   been  forfeited,  and  agreement  of  a  cognovit  by  J.  L   to  all  the 

that  J.  L.  had  given  a  cognovit  for  the  debt  plaintiffs,  was  an  admission   by  the  defeo- 

and  costs ;  it  was  understood  and   agreed  dant  of  such  joint   interest:    ikirdly,that 

between  the  plaintiffs  Biid  defendant,  and  though  the  agreement  by  the  wife  was  void, 

the  defendant  undertook  and  promised,  in  it  might  be  rejected  as  surplusage,  and  that 

consideralion  that  the  plaintiffs  would  not  the  count  would  then  be  good,  as  staling  a 

enter   up  judgment   or  sue  out  execution  promise  to  pay  the  debt  and   coats  to  the 

against  J.  L.  until    a  certain  day  ;  that  he  plaintiffs,  in  consideration  that  they  woold 

the  defendant  wbuld  render  J.  L.  on  that  not  enter  up  judgment  or  sue  out  ezeeo- 

day,  or  iu  default  pay  the  debt  and  costs,  tion  until  a  given  day.     Nurse  v.  Wills,  4 

Averment,  that  the  pUUntifs  had   not  en-  B.  &  Ad.  739. 
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other  debt  in  the  same  mctnner,']  and  in  £ for  money  found  to  be  due 

from  the  defendant  to  the  said  £.  upon  an  account  stated  between  them ; 
and  the  defendant  in  consideration  of  the  premises,  whilst  the  said  E. 
"waa  unmarried,  to  wit,  on  the  day  and  year  aforesaid,  promised  the  said 
E.  (r)  to  pay  the  said  moneys  on  request ;  yet  the  defendant  hath  not 
paid  the  said  moneys,  or  any  part  thereof,  to  the  said  E.  whilst  she  was 
luunarried,  or  to  the  plaintiffs  or  either  of  them,  since  their  intermarriage, 

Xo  the  damage  of  the  plaintiffs  of  £ ,  and  therefore  they  bring  their 

suit  l^c,'] 


2.  By  Husband  and  TV\fe  Administratrix. 

Commencement  as  ante,  II,  Form  5.]  For  that  whereas  \_Sfc,  proceed  as 
in  ordinary  cases y  see  Forms  1,  2,  3,  4,  ante,  1,  6,  7,  except  that  in  mention- 
ing the  plaintiffs,  in  laying  a  promise  to  them,  or  breach,  they  should  be  de- 
scribed thus :  *'  the  said  A.  B.  and  J.  his  wife,  as  administratrix  as  afore- 
said."  Conclude  to  their  damage  as  administratrix,  Sfc,  as  ante,  II,  Form, 
5.        ' 


-f-S.  Declaration  against  Husband  and  Wife,  for  Goods  sold  to  her, 

SfC,  before  Marriage,  (s) 

Commencement  as  ante,  15,  Form  20.]     For  that  whereas  the  said  E. 
whilst  she  was  unmarried,  to  wit,  on  [^c]  was  indebted  to  the  plaintiff 

in  £ for  goods  sold  and  delivered  by  the  plaintiff  to  the  said  £.  at 

ber  request,  and  in  \_state  any  other  debt  and  account  stated  with  her ;"]  and 
the  said  E.  whilst  she  Was  unmarried,  to  wit,  on  the  day  aud  year  afore- 
said, in  consideration  of  the  premises,  promised  {t)  the  plaintiff  to  pay 
him  the  said  moneys  on  request ;  yet  the  said  E.,  whilst  she  was  unmar- 
ried, did  not  pay,  nor  have  the  defendants,  nor  hath  either  of  them,  since 
their  intermarriage,  paid  the  said  moneys  or  any  part  thereof.  To  the 
plaintiff's  damage  of  £ ;  and  therefore  he  brings  bis  suit,  [^c] 


INDEMNITY.  («) 


1.  By  the  Acceptor  of  an  Accommodation  Bill  against  the  Party 
for  whose  use  he  accepted  it,  for  not  indemnifying  him. 

For  that  whereas  heretofore,  to  wit,  on  [S^c.  date  of  the  bill,]  in  con- 

(r)  As  to  addiDg  a  count  on  a  promiso  this  case.    Against  husband  and  wife  on  a 

to  the  plaintifTs  to  pay  the  debt  to  ine  wife  bill  of  exchange,  ante,  89,  Form  30. 

dum  sola,  see  arUe,  8d.  (0  A  promise  by  husband  and  wife  after 

(5)  1  Chit.  Plead.  5tb  ed.  66;  Chit.  jun.  marriage,  cannot  be  laid,  ante,  90. 

CoDtr.  2d  ed.  129.    Both  mttft  be  sued  in  (tc)  As  to  contracts  of  indemnity,  see 

Vol.  I.  17  [tl24] 
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sideration  that  the  plaintiff,  at  the  request  of  the  defendant,  would  accept 
for  liis  accommodation  a  certain  bill  of  exchange  in  writing,  bearing  date 
the  day  and  year  aforesaid,  and  made  and  drawn  by  the  defendant  on  the 

plaintiff,  and  whereby  the  plaintiff, months  after  the  date  thereof, 

requested  the  defendant  to  pay  to  the  order  of  the  defendant  the  sum  (^ 
£  ,  as  for  value  received,  and  would  deliver  the  same,  so  accepted,to 
the  defendant,  in  order  that  he  the  defendant  might  negociate  or  use  the 
same  for  his  own  proper  use  and  benefit,  he  the  defendant  ondertook 
and  then  promised  the  plaintiff  to  indemnify  and  save  harmless  the  plain- 
tiff from  any  loss  or  damage  for  or  by  reason  of  his  acceptance  of  the 
said  bill  as  aforesaid  ;  and  plaintiff  avers,  that  he,  confiding  in  the  said 
promise  of  the  defendant,  did  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  accept  the  said  bill,  and  deliver  the  same,  so  accepted,  to  the 
defendant,  for  his  accommodation  and  for  the  purpose  aforesaid  ;  and  al- 
though the  bill,  so  accepted  as  aforescdd,  was  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  negociated  by  the  defendant  for  the  purpose 
aforesaid  ;  yet  the  defendant,  not  regarding  his  said  tpromise,  did  not 
nor  would  indcmnifiy  or  save  harmless  the  plaintiff  from  any  loss  or  dam- 
age for  or  by  reason  of  his  acceptance  of  the  said  bill  as  aforesaid,  but 
therein  made  default  in  this,  to  wit,  that  the  plaintiff,  as  such  acceptor  of 
the   said  bill   as-aforesaid,  afterwards,  to  wit,  on  [^c]  was  called  upon 

and  forced  and  obliged  to  pay,  and  did  then  pay,  to  one ,  the  holder 

thereof,  the  said  sum  of  money  in  the  said  bill  specified,  together  with  cer- 
tain interest  thereon,  and  the  costs  of  a  certain  action  before  then  brought, 
in  the  Court  of  our  lord  the  king,  before  the  king  himself  [or  "  C.  P."  or 

"  Exchequer,"]  on  the   said  bill,  by  the  said  against  the    plaintiff, 

in   the  whole   amounting  to  a   large  sum  of  money,  to  wit,  the    sum  of 

£ ,  and  thereby  also  the  plaintiff  sustained  and  incurred   divers  costs 

and  expenses,  to  wit,  to  the  amount  of  <£ ,  in  and  about  the  defend- 
ing, settling,  and  putting  an  end  to  the  said  action ;  and  by  means  of  the 
said  several  premises,  the  plaintiff  hath  been  and  is  damnified  to  the 
amount  of  tlie  said  several  moneys.     [Add  account  stated  and  breach. 


2.  For  not  indemnifying  the  Plaintiff ,  as  Defendant's  Surety  in  a 
Maltster's  bond  to  the  Crown,  whereby  Plaintiff's  goods  were  taken 
upon  Crown  Process  founded  on  a  Judgment  upon  the  Bond,  (x) 

For  that  whereas  heretofore,  to  wit,  on  [^c]  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  as  surety  of  and  for  ihe 
defendant,   enter  into  and  execute  a  certain  bond  or  writing   obligatorj 

Theobald's   Principal   and   Surety ;  Chit,  recover  consequential   damages  or  costs, 

jun.  Contr.  2d  ed.  398, 266,  n.  (5),  467, 470,  the  declaration  most  be  special.     As  to  the 

698,527.     The  law  implies  a,  promise  of  right  to  recoror  cosu  paid  and  incurred  bj 

indemnity   by  a   principal   to   his   surety,  the  surety,  Chit.  jun.  Contr.  400,  401. 

The  common  count  for  money  paid  suffices  (x)  See  a  form,  Thomas  v.  Cook,  8  B. 

as  regards  the  principal    debt  paid ;  but  to  &>  C.  728. 
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vith  the  aaid  defendant  and  one  E.  F.,  to  our  lord  the  king,  in  the  penal 
sum  of  J^*—,  to  be  paid  to  his  said  majesty,  with  a  condition  to  the 
said  bond  or  writing  obligatory  subscribed,  whereby  after  reciting  that 
the  defendant  had  become  and  then  was  a  maltster  and  maker  of  malt  for 
sale,  and  that  the  defendant  and  the  plaintiff  and  E.  F.,  as  his  sureties, 
had  agreed  to  become  bound  in  the  said  penal  sum,  being  double  the  val- 
ue of  the  duties  which  the  person  employed  by  the  commissioners  of  ex- 
cise for  that  purpose  had  judged  likely  to  arise  and  be  charged  on  or  be- 
come due  from  the  said  maltster  or  maker  of  malt  within  five  months,  for 
the  due  payment  at  the  end  of  every  four  months  from  and  after  the  day 
on  which  the  defendant,  so  being  such  maltster  or  maker  of  malt  as  afore- 
said, should  or  ought  to  have  made  such  entry  as  in  the  statute  in  that 
case  made  and  provided  is  mentioned,  of  all  the  malt  by  him  made,  of  all 
such  sum  and  sums  of  money  as  should  arise  or  be  charged  on  or  become 
due  from  the  said  maltster  and  maker  of  malt,  the  condition  of  the  said 
bond  or  writing  obligatory  was  declared  to  be  such,  that  if  the  defendant 
<lid  and  should  make  due  payment  at  the  end  of  every  four  months  from 
and  after  the  day  on  which  the  defendant  should  or  ought  to  have  made 
Buch  entry  as  in  the  statute  in  that  case  made  and  provided  is  mentioned, 
of  all  the  malt  by  thim  made,  of  all  such  sum  or  sums  of  money  as  should 
arise  or  be  charged  on  or  become*  due  from  the  said  maltster  and  maker 
of  malt,  the  said  bond  or  writing  obligatory  should  be  void,  or  else  should  ^ 
be  and  remain  in  full  force  and  virtue,  he  the  defendant  undertook  and 
then  promised  the  plaintiff  that  he  the  defendant  would  save  harmless  and 
indemnify  the  plaintiff  from  all  losses,  damages,  costs,  and  expenses  which 
he  should  or  might  incur,  bear,  pay,  sustain,  or  be  put  unto  by  reason  or 
means  of  his  so  becoming  security  for  the  defendant  as  aforesaid ;  and 
the  plaintiff  saith,  that  he,  confiding  in  the  said  promise  of  the  defendant, 
did,  as  surety  of  and  for  the  defendant  as  aforesaid,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  seal  and  execute,  and  as  -his  act  and  deed 
deliver  the  said  bond  or  writing  obligatory,  conditioned  as  aforesaid  ;  and 
the  plaintiff  avers,  that  the  defendant  did  not  nor  would,  alter  the  said 
plaintiff  executed  the  said  bond  or  writing  obligatory  as  aforesaid,  and  af- 
ter th^  making  of  the  said  promise  of  him  the  defendant,  make  due  pay- 
ment at  the  end  of  every  four  months  from  and  after  the  day  on  which 
the  defendant  should  or  ought  to  have  made  such  entry  as  in  the  statute 
in  that  case  made  and  provided  is  mentioned,  of  all  the  malt  by  him  made, 
of  all  suqh  sum  and  sums  of  money  as  arose  and  were  charged  on  and 
became  due  from  the  defendant  as  such  maltster  and  maker  of  malt  as 
aforesaid,  according  to  the  said  condition  of  the  said  writing  obligatory, 

and  a  large   sum  of  money,  to  wit,  the  sum  of£ ,  became   and  was 

due  and  in  arrear  from  the  defendant  upon  and  by  virtue  of  the  said  con- 
dition ;  by  reason  whereof  the  said  writing  obligatory  became  forfeited, 
and  the  plaintiff  became  liable  in  the  said  penal  sum  of  .^800 ;  and 
the   said  bond   or  writing  obligatory  being   so   forfeited,   and   a  large 
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sum  of  money,  to  wit,  the  said  sum  of  £  ,  being  due  to  his  said 
majesty  upon  and  by  virtue  of  the  said  bond,  by  the  said  condition  there- 
of, thereupon  afterwards,  to  wit,  on  \_^c.'\  certain  proceedings  were  com- 
menced and  prosecuted  on  the  said  bond,  by  reason  of  the  said  breach 
of  the  said  condition  thereof,  in  the  Court  of  his  majesty  of  his  Excheq- 
uer at  Westminster,  by  and  at  the  suit  and  in  the  name  of  his  said  maj- 
esty, against  the  plaintiff;  and  such  proceedings  were  thereupon  had  in 
the  said  Court  in  that  behalf  against  the  plaintiff  upon  the  said  bond,  that 
afterwards,  to  wit,  on  [^c]  his  said  majesty,  by  the  consideration  and 
judgment  of  the  said  Court,  recovered  against  the  plaintiff,  upon  the  said 
bond,  the  said  sum  of  <£800;  and  afterwards,  to  wit,  on  the  [^c,'\  there 
was  issued  out  of  the  said  Court,  upon  the  said  judgment  against  the 
plaintiff,  a  certain  writ  of  his  said  majesty,  directed  to  the  sheriff  of  the 
county  of  [^c]  whereby  his  said  majesty  commanded  the  said  sheriff  that 
he  should  not  omit,  by  reason  of  any  liberty,  but  should  enter  the  same 
and  levy  on  the  goods  and  chattels,  lands  and  tenements  of  the  plaintilT 
in  his  bailiwick,  the  said  sum  of  £  of  lawful  money,  which  his  said 
majesty  then  lately  had  recovered  against  the  plaintiff  by  judgment  of 
the  barons  of  his  said  majesty's  Exchequer  tat  Westminster,  so  that  the 
said  sheriff  might  have  the  said  money  before  his  said  majesty's  barons 
on  [^c]  then  next,  to  be  then  and  there  paid  to  his  said  majesty's  use; 
and  his  majesty  thereby  further  commanded  the  said  sheriff,  that  if  the 
goods  and  chattels,  lands  and  tenements,  of  the  plaintiff  were  not  suffi- 
cient to  satisfy  his  said  majesty  the  said  debt,  that  the  said  sheriff  should 
omit  not  by  reason  of  any  liberty,  but  should  enter  the  same  and  take  the 
body  of  the  said  plaintiff  wherever  he  should  be  found  in  the  baiUwick  of 
the  said  sheriff,  and  him  safely  keep,  so  that  he  might  have  his  body  be- 
fore the  barons  of  his  said  majesty's  Exchequer  at  the  time  and  place 
thereinbefore  mentioned,  to  satisfy  his  said  majesty  the  said  debt,  and 
that  the  said  sheriff  should  then  return  there  that  writ,  and  which  said 
writ  was  then  indorsed  with  a  direction  to  the  said  sheriff  to  levy  a  large 
sum  of  money,  to  wit,  the  sum  of  «£ ,  besides  sheriff's  poundage,  offi- 
cer's fees,  and  all  other  incidental  expenses ;  by  virtue  of  which  said  writ 
the  sheriff  of  [S^c,'\  afterwards  and  before  the  time  for  the  return  thereof, 
to  wit,  on  [^r.j  aforesaid,  and  within  liis  bailiwick,  as  such  sheriff,  to 
wit,  at  [<3i*c.]  aforesaid,  seized  and  took  in  execution  divers  goods  and 
chattels  of  the  plaintiff  for  the  purpose  of  satisfying  the  moneys  so  due 
and  to  be  levied  as  aforesaid ;  and  thereupon  the  plaintiff  afterwards,  to 
wit,  on  [<^c.]  aforesaid,  was  forced  and  obliged  to  pay,  and  did  pay,  sat- 
isfy, and  flischarge  divers  sums  of  money  due  upon  and  by  virtue  of  the 
said  judgment,  and  leviable  and  payable  in  that  behalf,  amounting  togeth- 
er to  a  large  sura  of  money,  to  wit,  the  sum  of  £ ;  and  the  plaintiff, 

by  means  of  the  premises,  was  forced  and  obliged  to,  and  did  then  incur 
and  sustain  great  costs,  charges,  and  expenses,  amounting  in  the  whole  to 

a  large  suift  of  money,  to  wit,  the  sum  of  £ ,  in  and  about  the  defence 

of  the  said  proceedings,  and  settling  and  putting  an  end  to  the  same ;  of 
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all  which  said  premises  the  said  defendant  afterwards,  to  wit,  on  [<^r.] 
had  notice  ;  and  the  defendant,  not  regarding  his  said  promise  and  un- 
dertaking, hath  not  saved  harmless  or  indemnified  the  plaintiff  from  the 
said  payments,  damages,  costs,  charges,  and  expenses  by  him  incurred  as 
aforesaid,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  and 
the  plaintiff  hath  been  and  is  damnified  to  the  amount  thereof,  contrary 
to  the  said  promise  and  undertaking  of  the  defendant.  [Add  account  stat* 
ed  and  breach. 


3.  Declaration  upon  the  Defendant's  promise  to  indemnify  the  Plaintiff 
if  he  wotUd  defend  an  action  brought  against  him  for  money,  in 
which  the  Defendant  claimed  an  interest,  (y) 

For  that  whereas  before  the  making  of  the  promise  and  undertaking  of 
the  defendant  hereinafter  next  mentioned,  a  certain  person,  to  wit,  one 
G.  Y.,  had  f  deposited  in  the  hands  of  the  plaintiff  a  large  sum  of  foreign 
money  of  great  value,  to  wit,  of  the  value  £42  of  lawful  money  of  Great 
Britain,  and  afterwards,  and  before  the  making  of  the  promise  and  under- 
taking of  the  defendant  hereinafter  next  mentioned,  the  plaintiff,  at  the 
request  of  the  defendant,  had  delivered  to  him  the  said  sum  of  money,  of 
the  said  G,  Y.  the  defendant,  then  claiming  the  same,  and  the  plaintiff 
not  knowing  to  whom  the  same  belonged,  and  before  the  making  of  the 
promise  of  the  defendant  hereinafter  next  mentioned,  the  said  G.  Y.  had 
threatened  to  commence  an  action  at  law  against  him  the  plaintiff  for  the 
recovery  of  the  said  sum  of  money,  and  thereupon  afterwards,  to  wit,  on 
£4"c.]  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  defend  any  action  which  the  said  G.  Y.  should  commence  against 
him  for  or  on  account  of  the  said  sum  of  money,  the  defendant  undertook, 
and  then  promised  the  plaintiff  to  save  him  harmless  from  the  consequen- 
ces of  the  said  action,  and  the  plaintiff  avers,  that  the  said  G.  Y.  af\er- 
wards,  and  before  the  commencement  of  this  suit,  to  wit,  on  [^c]  did 
bring,  commence,  and  prosecute  an  action  against  the  said  plaintiff  in 
the  Court  of  King's  Bench  at  Westminster,  for  the  recovery  of  the  said 
sum  of  money  whereof  the  defendant  then  had  notice  :  and  although  the 
plaintiff  dfd,  with  the  priWty  and  consent  of  the  defendant,  and  to  the 
best  of  his  ability  and  power,  defend  the  said  action  or  suit,  yet  such  pro- 
ceedings were   afterwards  had  in  the  said  suit  that  the  said   G.  Y.  afler- 

wards,  and  before  the  commencement  of  this  suit,  to   wit,  in term, 

in  the year  of  the  reign  of  our  lord  the  now  king,  by  the  considera- 
tion and  judgment  of  the  said  Court,  recovered  against  the  plaintiff  in 
the  said  Court,  in  the  aforesaid  action,  at  the  suit  of  him  the  said  G.  Y., 
damages  to  a  large  amount,  to  wit,  the  amount  of  <£42  155. ;  and  thereup- 
on afterwards,  to  w^it,  on  [^-c]  a  certain  writ  of  our  said  lord  the  king, 

(y)  Williatneon  v.  Henley,  6  Bing.  299 ;  car's  equity  suit  for  tithes,  Adams  v.  Dan- 
3  M.  &  P.  731,  S.  C,  form  on  promise  of  sey,  6  Bing.  506.  See  Wilkinson  v.  By- 
indemnity  if  plaintiff  would  defend    a  vi-     ers,  1  A.  &  Ell.  106. 
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called  a  capias  ad  satisfaciendum,  issued  out  of  the  said  Court  of  King's 
Bench,  upon  the  said  judgment,  directed  to  the  sheriffs  of  London^  by 
which  said  writ  our  said  lord  the  king  commanded  the  said  sheriffs  that 
they  should  take  the  plaintiff  if  he  should  be  found  in  their  bailiwick,  and 
him  safely  keep,  so  as  that  the  said  sheriffs  might  have  his  body  before 
our  lord  the  king  at  Westminster,  on  [^c.  or^  "  immediately  after  the  ex- 
ecution thereof,"  according  to  the  fact,']  to  satisfy  the  said  G.  Y,  the  dam- 
ages aforesaid,  in  form  aforesaid  recovered,  and  that  the  said  sheriffs 
should  then  have  there  that  writ ;  and  afterwards,  to  wit,  on  [4"^«]  the 
plaintiff  was  taken  and  arrested  by  his  body  under  and  by  virtue  of  the 
said  writ  of  capias  ad  satisfaciendum,  at  the  suit  of  the  said  G.  Y.,  and 
was  kept  and  detained  in  custody  and  imprisoned  at  his  suit,  under  and 
by  virtue  of  the  said  writ,  for  a  long  space  of  time,  to  wit,  from   thence 

until  the day  of  in  the  year  last  aforesaid,  when   the  plaintiff, 

in  order  to  procure  his  dischcu-ge  from  the  said  imprisonment,  was  forced 
and  obliged  to  pay,  and  did  then  necessarily  pay  the  said  sum  of  <£42  155. 

so  recovered  by  the  said   G.  Y.  as  aforesaid,  and  also  the  sum  of  i£ 

for  poundage,  and  officers'  fees,  and  other  expenses,  upon  and  in  res- 
pect of  the  said  writ.  And  the  plaintiff  was  also,  by  means  of  the  premi- 
ses, put  to  other  great  charges  and  expenses  jof  his  moneys,  amounting  to 
a  large  sum,  to  wit,  to  the  sum  of  c£56,  in  defending  and  settling  the  said 
action,  and  was  imprisoned  during  all  the  time  aforesaid,  and  thereby 
during  all  that  time  was  prevented  from  following  his  necessary  business 
and  affairs,  and  lost,  and  was  deprived  of  an  opportunity  of  going  upon  a 
certain  voyage,  to  wit,  a  voyage  to  the  West  Indies  and  back,  and  lost 
divers  great  gains  which  he  might  and  otherwise  would  have  made  there- 
by, amounting  to  a  large  sum,  to  wit,  the  sum  of  ^00,  and  was  and  is, 
by  means  of  the  premises,  otherwise  greatly  damnified.  To  the  plainti^'s 
damage  of  £ ,  and  therefore  he  brings  his  sui!,  &c. 


4.  Assumpsit  at  the  suit  of  a  Sheriff  ^s  Officer  upon  a  Promise  to  in- 
detnnify  him  if  he  would  sell  Goods  under  a  fieri  facias  issued  by 
Defendant y  such  goods  being  claimed  by  a  third  person ;  showingy 
that  in  consequence  of  the  sale,  the  latter  recovered  against  the 
Sheriff  in  trover,  and  the  Plaintiff  was  thereby  damnified. 

For  that  whereas  before  the  making  of  the  defendant's  promise  herein- 
after mentioned,  to  wft,  on  [4*<^.]  the  defendant  issued  out  of  the  Court 
of  our  lord  the  king,  before  the  king  himself  [or  if  in  C  P.  "  Court  of 
our  lord  the  king  of  the  Bench  at  Westminster, ".or  if  in  Excheqverj 
•*  Court  of  our  lord  the  king  of  his  Exchequer  of  Pleas  at  Westminster,"] 
a  certain  writ  of  our  said  lord  the  king,  called  a  fieri  facias,  directed  to 
the  sheriff  of ;  by  which  said  writ  our  said  lord  the  king  command- 
ed, &;c.  [set  out  the  whole  of  the  writ,]  which  said  writ  was  heretofore,  to 
wit,  on  [Sfcl  aforesaid,  indorsed  with  a  direction  to  the  said  sheriff  to  le- 
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vy  the  whole  of  the  damages  aforesaid  {^or,  **i£ "]  besides  [4"^-  copy 

indorsement^']  and  which  said  writ,  so  indorsed  as  aforesaid,  before  the 
making  of  the  promise  of  the  defendant  hereinafter  next  mentioned,  was 
delivered  to  W.  N.,  Esq.,  who  then  and  afterwards  was  sheriff  of  the  said 

county  of ,  in  due  form  of  law  to  be  executed  ;  and  whereas,  under 

and  by  virtue  of  the  said  writ,  and  the  said  sheriff's  warrant  thereupon 
to  him  the  plaintiff  then  granted,  the  plaintiff,  as  one  of  the  bailiffs  and 
officers  of  the  said  sheriff,  before  the  making  of  the  promise  of  the  de- 
fendant hereinafter  next  mentioned,  had,  at  the  defendant's  request,  sei- 
zed and  taken  in  execution,  and  was  then  in  possession  of  certain  goods 
and  chattels,  to  wit,  [describe  them  ca  in  troveryeiB  being  the  proper  goods 
and  chattels  of  the  said  E.  F.,  subject  and  liable  to  be  taken  in  execution 
under  and  by  virtue  of  the  said  writ ;  and  which  said  goods  and  chattels, 
before  the  making  of  the  defendant's  promise  hereinafter  next  mentioned, 
had  been'and  were  claimed  and  demanded  of  the  plaintiff  by  one  H.  S.,  as 
being  the  proper  goods  and  chattels  of  the  said  H.  S.,  whereof  the  de- 
fendant then  had  notice;  and  tthereupon  heretofore,  to  wit,  on  [<5-r.]  in 
consideration  of  the  premises  and  that  the  plaintiff,  at  the  defendant's  re- 
quest, would  proceed  to  sell  the  said  goods  and  chattels,  under  and  by 
virtue  of  the  said  writ  and  warrant,  in  order  to  levy  thereout  the  moneys 
so  indorsed  on  the  said  writ  [or,  "  to  levy  the  moneys  indorsed  upon  the 
said  writ,  and  directed  to  be  levied  as  aforesaid  upon  and  out  of  the  said 
goods  and  chattels  so  seized  and  taken  in  execution  as  aforesaid,"]  he  the 
defendant  undertook,  and^  then  promised  the  plaintiff  to  indemnify  and 
save  harmless  him  the  plaintiff  from  and  against  the  aforesaid  claim  of 
the  said  H.  S.,  and  from  and  against  any  loss  or  damage  which  he  the 
plaintiff  should  or  might  sustain  in  consequence  thereof  [and  to  join  in  a 
bond  of  indemnity  with  another  person,  to  be  approved  of  by  the  plain- 
tiff, and  dehver  the  same  to  the  plaintiff  for  the  purpose  aforesaid.]  And 
the  plaintiff  avers  that  he,  confiding  in  the  said  promise  of  the  defendant, 
did  afterwards,  to  wit,  on  [<$*c.l  sell  the  said  goods  and  chattels,  under 
and  by  virtue  of  the  said  writ  and  warrant,  in  order  to  levy  and  did  there- 
by and  thereout  levy  the  said  money  so  indorsed  on  the  said  writ  [or 
"  proceed  to  levy  and  did  then  levy  the  said  moneys  so  indorsed  and  di- 
rected to  be  levied  upon  and  out  of  the  said  goods  and  chattels  so  seized 
and  taken  in  execution  as  aforesaid,  and  which  said  last-mentioned  dam- 
ages," or,  **  proceed  to  get  the  said  goods  and  chattels  appraised,  and  the 
same  were  accordingly  then  appraised  under  and  by  virtue  of  the  said 
writ  and  warrant,  for  the  purpose  aforesaid ;  and  that  the  plaintiff  would 
have  proceeded  to  the  sale  thereof  but  that  the  said  H.  S.,  in  order  to 
prevent  such  side,  did  afterwards,  to  wit,  on  [^-c]  pay  and  satisfy  the 
moneys  so  indorsed  on  the  said  writ,  and  directed  to  be  levied  as  afore- 
said,"] which  were  then  paid  over  to  and  received  by  the  defendant ;  and 
the  plaintiff,  in  fact,  further  saith,  that  afterwards,  to  wit,  on  [§-c.]  the  said 

H.  S.,  by  reason  of  the  premises,  impleaded  the  said  W.  N.  in  the  Court 
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of  our  said  lord  the  king,  before  tbe  king  himself,  in  an  action  on  the 
case  for  the  conversion  of  the  said  goods  and  chattels  by  the  said  levy  and 
sale  ;  and  such  proceedings  were  thereupon  had  in  the  said  Court  that 
the  said  H.  S.  afterwards,  to  wit,  on  [^c]  by  the  consideration  and  judgr 
ment  of  the  same  Court,  recovered  on  the  same  plea,  agcainst  the  said  W. 
N.  the  value  of  the  said  goods  and  chattels,  on  occasion  of  the  said  levy 
and  sale,  and  the  costs  of  the  said  H.  S.  in   that   behalf,  that  is  to  say, 

£ for  his  damages,  which  he  had  sustained,  as  well  by  reason  of  the 

premises  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf 
expended,  whereof  the  said  W.  N.  was  convicted,  as  by  the  record  and 
proceedings  thereof  remaining  in  the  said  Court  fully  appears,  by  means 
of  which  said  several  premises  he  the  plaintiff,  as  such  bailiff  and  officer 
as  aforesaid,  and  who,  as  such,  was  bound  to  indemnify  the  said  sheriff, 
as  the  defendant  at  the  several  times  aforesaid  well  knew,  afterwards,  to 
wit,  on  [S^c]  was  forced  and  obliged  to,  and  did  then  necessarily  pay  and 
satisfy  a  large  sum  of  money,  to  wit,  the  said  sum  of  money  so  recovered 
as  f  aforesaid  :  of  all  which  said  several  premises  the  said  defendant  after- 
wards, to  wit,  on  [4*c.]  last  aforesaid  had  notice,  yet  the  defendant  did 
not  nor  would,  although  often  requested  by  the  plaintiff  so  to  do,  pay  the 

said  sum    of  ^ or  any  part  thereof  to  the   pledntiff,  and  thereby  or 

otherwise  indemnify  or  save  harmless  the  plaintiff  from  and  against  the 
aforesaid  claim  of  the  said  H.  S.  or  from  and  against  the  aforesaid  loss 
and  damage  which  he  the  said  plaintiff  had  so  as  aforesaid  sustained  in 
consequence  thereof,  [nor  did  nor  would  the  defendant,  although  after- 
wards, to  wit,  on  [^c]  requested  by  the  plaintiff  so  to  do,  join  in  a  bond 
of  indemnity  with  another  person  and  deliver  the  same  to  the  plaintiff  for 
the  purpose  aforesaid,]  but  to  indemnify  or  save  harmless  the  said  plain- 
tiff, [or  to  join  in  and  deliver  such  bond  of  indemnity  as  aforesaid,]. he 
the  said  defendant  hath  hitherto  wholly  reftised  and  still  refuses  so  to  do. 
[Add  Account  stated  and  breach. 


INSURANCE  BROKER. 


Dedaration  by  an  Insurance  Broker  for  his  Brokerage,  and  for  Pre- 
miums paid  by  him  and  due  to  him  for  underwriting,  {z) 

For  that  whereas  the  defendant,  on  [4*c.],  was  indebted  to  the  plaintiff 

in  £ ,  for  work  by  him  done,  at  the  defendant's  request,  in  and  about 

the  writing,  drawing  and  making  out  of  divers  policies  of  insurance  of 
divers  ships  and  vessels,  before  that  time  written,  drawn  and  made  out 
by  the  said  plaintiff  as  an  insurance  broker  ;  and  in  and  about  the  causing 
and  procuring  divers  persons  to  insure  divers  sums  of  money  upon  tbe 

(z)  Power  V.  Butcher,  10  t).  dtC.  339. 
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said  ships  and  vessels,  at  the  request  of  the  defendant ;  und  for  divers 
sums  of  money  before  that  time  advanced  and  paid  by  the  plaintiff  for  the 
defendant,  at  his  request,  to  divers  persons  as  and  for  certain  premiums' 
and  rewards  for  the  underwriting  and  subscribing  the  said  policies  of  in- 
surance, before  that  time  underwritten  and  subscribed,  for  the  insurance 
of  the  said  ships  and  vesseb  during  certain  voyages  undertaken  by  the 
said  ships  and  vessels  ;  and  for  the  trouble,  care  and  diligence  of  the  scud 
plaintiff  in  that  behalf,  and  in  other  the  defendant's  business,  at  the  defen- 
dant's request ;  and  for  divers  premiums  of  insurance  and  sums  of  money 
before  that  time  and  then  due  and  payable  from  the  defendant  to  the 
plaintiflr  for  and  in  respect  of  his  having  before  then  underwritten  and 
subscribed,  and  caused  and  procured  to  be  underwritten  and  subscribed, 
divers  policies  of  insurance  for  the  defendant  at  his  request.  [Add  account 
stated  and  breach^  as  antCf  43. 


tINSURANC£,  POUCY  OF.  (a) 


I.   Upon  a  Policy  of  Insurance  upon  the  Cargo  of  a  Ship,  fyc. 

For  that  whereas  the  plaintiff  [or  if  the  policy  were  effected  in  the  name 
of  a  third  person^  as  the  plaintiff  ^s  agent ,  add  "by  one  E.  F.  the  plaintiff's 
agent  in  that  behalf,"  or  if  the  policy  were  effected  in  the  name  of  a  third 
person,  as  agent  for  the  plaintiff  and  other  persons  interested,  say  "That 
whereas  oneE.  F.  as  agent  as  hereinafter  mentioned"]  heretofore,  to  wit, 
on  [^c.  the  date  of  the  policy, '\  caused  to  be  made  a  certain  policy  of  in- 
surance, purporting  thereby  and  containing  therein,  that  the  plaintiff,  [or 
"the  sdid  E.  ¥,^^  if  the  policy  were  effected  in  cm  agenVs  name,']  as  well  in 
his  own  name  as  for  and  in  the  name  and  names  of  all  and  every  other 
person  or  persons  to  whom  the  same  did,  might  or  should  appertain,  in 
part  or  in  all,  did  make  insurance  and  cause  [^e.  Set  out  the  policy  in 
the  past  tense.  Add  the  usucd  memoranda^  which  are  as  follows  :]  and  by  a 
certain  memorcmdum  thereunder  written,  com,  fish,  salt,  fruit,  flour  and 
seed  were  warranted  free  from  average,  unless  general,  or  the  ship  should 
be  stranded ;  sugar,  tobacco,  hemp,  flax,  hides  and  skins  were  warranted 
free  from  average  under  ^5  per  cent.,  and  all  other  goods ;  also  the  ship 
and  freight  were  warranted  free  from  average  under  .£3  per  cent.,  unless 


(a)  See  Park,  Marshall  and    Hughes's  be  interested,  anH  one  effect  the  policy,  he 

Tfeatises   on   Insurance ;    3  Chit.  Comm.  alone  may  sue,  averring  the  interest  in  all 

LaWy  445  ;  2  Stark,  on  Evidence,  tit. «  In-  '<  or  some  or  one  of  them ;"  see  post.    It 

Burance ;"    forms,  Hughes,  523,  527,  Ac,  seems  that  a  party  acquiring  an  interest 

Assumpsit  or  debt  is   the  remedy  where  aAerthe  policy  was  effected  cannot  be  the 

the  policy  is  not  under  seal )  debt  or  cove-  plaintiff;   although    an    interest   acquired 

nant  most  be  brought  where  the  policy  is  during  the  risk  suffices  to  sustain  an  action 

under  seal.    See  Pleas,  post  and  the  notes  by  the  party  effectine  the  policy ;  Hughes, 

thereon.     The  action  must  be  brought  by  54;  Rhind  v,  Wilkinson,  2  Taunt.  237  ; 

the  principal  or  agent  by  whom  or  in  whose  Abitbol  v«  Bristow,  6  Taunt.  464. 
name  the  policy  was  effected.    If  several 
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generalf  or  the  ship  should  be  stranded ;  and  by  a  certain  other  memo- 
randum thereunder  written,  it  was  declared  that  the  said  insurance  was 
on  goods,  as  bj  the  said  policj  of  insurance  and  memoranda,  reference 
being  thereunto  had,  will  more  fully  and  at  large  appear ;  of  all  which 
said  premises,  he  the  defendant  afterwards,  to  wit,  on  [4*^*]'  ^^^  notice; 
and  thereupon  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  had  then 
paid  to  the  defendant  a  certain  sum  of  money,  to  wit,  [£5 :  55.]  as  a  pre- 
mium or  reward  for  the  insurance  of  [^100],  of  and  upon  the  said  premi- 
ses in  the  said  policy  mentioned,  and  had  then  promised  the  defendant  to 
perform  and  observe  the  said  policy  in   all  tliiiii^d  on  the  part  of  the  in- 
sured to  be  performed,  the  defendant  then  promised  the  plaintiff  that  he 
the  defendant  would  become  and  be  an  insurer  to  the  plaintiff  of  the  sum 
of  [<£100],  upon  the  said  premises  in  the  said  pohcy  mentioned,  and  would 
perform  and  observe  all  things  in  the  said  policy  mentioned,  on  this  the 
defendant's  part  as  such  insurer  of  the  said  sum  of  [j^lOO],  to  be  per- 
formed and  observed;  and  the  defendant  then  became  and  was  an  insurer 
to  the  said  plaintiff,  and  duly  subscribed  [or  if  hy  agents  **  by  one  G.  H., 
his  agent  in  that  behalf  duly  subscribed,"]  the  said  poHcy,  as  such  insurer 
of  the  said  sum  of  [£I00],  upon  the  said  premises  in'the  said  policy  in  that 
behalf  mentioned.     And  the  plaintiff  further  saith,  that  heretofore,  to  wit, 
on  [4'<^0  aforesaid,  divers  goods  of  great  value  had  been  and  were  shipped 
and  loaded   at  [London]  aforesaid,  in  'and  on  board  of  the  said  ship  or 
vessel  in  the  said  policy  of  insurance  mentioned,  to  be  carried  and  con- 
veyed therein  on  the  said  voyage;  and  that  the  plaintiff  was  [or  if  the 
policy  were  effected  by  him  only  as  agent,  "that  one  A.,"  [the principa^^ 
«*  was,"  or  if  there  he  any  doubt  as  to  the  parties  in  tohom  the  interest  was 
vested,  state  "  and  that  A.,  B.,  C.  and  D."  naming  the  parties  probably  tn- 
terested,  «•  or   some  or  one  of  them,  were   or   was"  (b)]  then   and  from 
thence,  continually  afterwards,  until  and  at  the  time  of  the  loss  hereinafter 
mentioned,  interested   in  the  said  goods  in  the  said  policy  of  insurance 
and  memoranda  mentioned,  and  so  shipped  on  board  the  said  ship  as 
aforesaid,  to  a  large  value  and  amount,  to  wit,  to  the  value  and  amount 
of  all  the  moneys  by  [him]  ever  insured  or  caused  to  be  insured  thereon, 
[add,  if  the  policy  were  made  in  the  name  of  an  agent,  **  and  that  the  said 
insurance  was  made  for  the  use  and  benefit  and  on  the  account  of  the 
person,"  or  "  persons,  so  interested"  (c)]  ;  and  the  plaintiff  further  saith, 
that   heretofore,  to  wit,  on  [^-c],  the   said   ship  or  vessel,  with  the  said 

goods  on  board  thereof,  departed  and  set  sail  from aforesaid,  on  her 

said  voyage  towards aforesaid,  and  that  afterwards  and  whilst  the 

said  ship  or  vessel  was  proceeding  on  her  said  voyage,  and  before  her 

arrival  at  aforesaid,  to  wit,  on  [^c.  exact  day  not  rAaterial\,  the  said 

ship,  with  the  said  goods  on  board  thereof  as  aforesaid,  were  by  the  pehk 


^  (4)  See  New  Aules  on  Pleading,  post,        (c)  See  ibe  New  Rules,  post,  JIpp, 
^[tl33] 
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and  dangers  of  the  seas  wholly  hst^  and  did  never  arrive  at aforesaid 

[or  if  the  loss  were  by  capture^  ^*  were  on  the  high  seas  with  force  and  arms 
and  in  an  hostile  manner,  captured,  seized  and  taken  by  certain  enemies 
of  our  lord  the  now  king"],  and  thereby  the  said  goods  then  became  and 
were  wholly  lost  to  the  plaintiff,  [or  ''the  said  A."  if  the  plaintiff  be  only 
an  agentj  or  ''  the  said  A.  B.,  &c."]  and  never  did  arrive  at afore- 
said ;  (d)  of  all  which  premises  the  defendant  then  had  notice.  [A  second 
count  upon  the  policy  cannot  be  added;  but  a  count  for  money  had  and  re- 
eeived  to  recover  back  the  premiuM  iupon  a  contract  implied  by  law,  is  al" 
lowed;  see  New  Rules.  Iff  therefor^  there  be  any  ground  for  claiming  a 
Tiiurn  of  the  premiumf  add  the  common  count  for  money  had  and  received ;  at 
aU  events  add  the  account  stated  and  breach^  laying  the  promise  therein  to 
be  to  pay  the  last^mentioned  money s,  and  the  breach  in  non-payment  of  **  any 
of  the  said  several  moneys  so  to  be  paid  by  the  defendant  as  aforesaid, 
4*^.,  see  antCf  42,  43. 


2.  Declaration  on  a  Policy  of  Insurance  not  under  seal,  effected  with 
an  insurance  office  on  the  life  of  a  third  person,  (c) 

For  that  whereas  heretofore,  to  wit,  on  the  22d  day  of  Jannary,  a.  d. 
1833,  by  a  certain  policy  of  insurance  then  duly  made  and  entered  into 
aod  then  signed  by  the  defendant  then  being  a  director,  and  who  then 
was  and  still  is  a  member  of  the Insurance  Company,  (e)  after  recit- 
ing that  the  said  plaintiff,  having  an  interest  in  the  life  of  T.  B.  of  [4rc.] 
had  proposed  to  effect  an  insurance  thereon,  with  the  said  Insurance 
Company,  and  for  that  purpose  had  deposited  with  the  said  Company  in 
London  a  declaration  signed  by  himself,  bearing  date~the  22d  of  Jan- 
uary, 1S33,  stating,  among  other  circumstances,  that  on  that  day  the  age 
of  the  said  T.  B.  did  not  exceed  fifty  years,  and  had  paid  to  the  said 
Company  the  sum  of  £ZOS :  8s.  lOcf.  as  a  consideration  for  the  insurance 
of  the  sum  therein  mentioned  on  the  life  of  the  said  T.  B.  for  one  year 
from  the  22d  of  January,  1633,  and  had  agreed  to  pay  the  like  sum 
whether  the  assured  should  be  in  health  or  not  on  the  32d  day  of  Janua- 

{d)  If  the  plaintifT  proceed  for  an  are-  as  aforesaid,  whereby  the  defendant  be- 

rage  loss,  instead  of  the  above  allegation  came  liable  to  pay  to  the  plaintiff  a  large 

introduce  the  following: — **  And  that  af-    sum,  to  wit,  £- ,  being  the  defendant's 

terwards  and  whilst  the  said  ship  or  vessel  proportion  of  the  said  average  loss  upon 

was  proceed!  nc  on  her  said  vo^rage,  and  be-  and  in  respect  of  the  said  sum  of  £100  by 

fore  her  arrival  at aforesaid,  to  wit,  on  the  defendant  so  insured.'.' 

[4^']t  ^1>6   "^><1  goods  then  being  on  board  (c)  This  was  drawn  with  great  care,  and 

thereof,  were  by  the  violence  of  the  winds  afterwards  settled  by  an  eminent  and  ezpe- 

aod  waves,  storms  and  tempests,  and  by  the  rienced  counsel.    'The  policy  is  stated  in 

roiling  and    laboring  of  the  said  ship  and  full  in  order  that  the  allegations  in  the 

other  perils  of  the  seas,  wetted,  damaged,  declaration,  and  the  pleas  Uiereto,  (post,) 

wasted  and  spoilGd,  whereby  the  plaintiff  may  be  the  better  understood.     The  cause 

then  sustained  an  average  damage  or  loss  was  compromised  at  the  trial. 

on  the  said  goods  to  a  larger  amount  than  (s)  There  was  a  private  act  declaring 

£5  per  cent,  on   all   the   money  insured  that  the  Company  might  sue  or  be  sued  in 

thereon',  to  wit,  to  the  amount  of  jg         by  the  name  of  one  member, 
the  hundred  for  each  £100  insured  thereon 

[tl34] 
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said  T.  B.  did  not,  after  the  making  of  the  said  policy,  engage  in  the  ac- 
tual service  of  the  army  or  navy,  or  go  heyond  the  Umits  of  Europe;  or 
upon  the  seas ;  and  the  plaintiff  further  saith,  that  at  the  time  of  the  ma- 
king the  said  policy,  and  thence  until  the  death  of  the  said  T.  B.,  he  the 
plaintiff  was  interested  in  the  Ufe  of  the  said  T.  B.,  to  wit,  to  the  amount 
so  insured ;  and  the  plaintiff  further  saith,  that  he  hath  in  all  things  con- 
formed himself  to,  performed  and  kept  all  things  in  the  said  policy,  and 
the  said  declaration  contained  on  his  part  and  behalf  to  be  observed  and 
performed,  according  to  the  form  and  effect  of  the  said  policy  of  amu- 
ranee,  and  although  three  calendar  months  since  the  decease  of  the  said 
T.  B.  was  duly  notified  to  the  directors  of  the  said  Company  as  afore- 
said, have  long  since  elapsed,  and  the  capital,  stock  and  funds  of  the  said 
Company  have  always  been  sufficient  to  pay  and  satisfy  to  the  plaintiff 
the  said  sum  of  <£4450,  of  all  which  premises  the  defendant  had  notice, 
•and  was  then  requested  by  the  plaintiff  to  cause  the  said  sum  of  J^4450 
to  be  paid  and  satisfied  as  aforesaid,  yet  the  plaintiff  hath  not  been  paid 
or  satisfied  the  said  sum  of  jf  4450,  or  any  part  thereof,  out  of  the  capital, 
stock  and  funds  of  the  said  Company  or  otherwise,  and  the  same  istwhol- 
ly  due  and  in  arrear  and  unsatisfied,  contrary  to  the  said  promise  so 
made  by  the  defendant.  A(id  whereas  also  the  defendant  on  [^c-]  was 
indebted  to  the  plaintiff  in  £5500  for  money  received  by  the  defendant 
for  the  use  of  the  plaintiff,  and  in  ^5500  for  money  found  to  be  due  from 
the  defendant  to  the  plaintiff  on  an  account  stated  between  them ;  and 
the  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  in 
consideration  of  the  premises,  respectively  promised  the  plaintiff  to  pay 
him  the  said  last-mentioned  several  moneys  respectively  on  request,  yet 
(he  defendant  has  disregarded  his  last-mentioned  promise,-  and  has  not 
paid  any  of  the  said  last-mentioned  moneys  or  any  pan  thereof.  To  the 
plaintiff's  damage  of  j^5500,  and  thereupon  he  brings  his  suit,  &c. 


LANDLORD  AND  TENANT. 


1 .  Special  Declaration  by  a  Landlord  against  his  Tenant  far  non- 
payment of  Rent,  the  Demise  not  being  under  seed,  {e) 

For  that  whereas  heretofore,  to  wit,  on  [<$*c.],  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  demise  and  let  to  him  a 
certain  messuage  or  tenement,  lands  and  premises,  with  the  appurtenan- 
ces, to  hold  the  same  to  the  defendant  from  thence  for  one  year,  and  so 
from   year  to   year   for  so   long   a  time  as  the  plaintiff  and  defendant 

respectively  please,  [or  **  for  the  term  of years  then  next,"]  at  and 

under  a  certain  yearly  rent,  to   wit,  the  yearly  rent  o££ ,  payable 

(e)  See  next  form  and  notes. 
[tl37] 
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quarterlj,  to  wit,  on  [^c.  stating  accurately  the  days  of  payment,]  he  the 
said  defendant  then  promised  the  plaintiff  to  pay  him  during  the  said 
tenancy  the  said  yearly  rent  or  sum  of  £—^  on  the  days  so  appointed 
for  payment  thereof;  and  the  plaintiff  avers  that  he,  confiding  in   the 

said  promise  of  the  defendant,  did  afterwards,  to  wit,  on   the  said 

(Jay  of ,  in  the  year  aforesaid,   demise  and  let  to  the  defendant  the 

messuage  or  tenement,  land  and  premises,  with  the  appurtenances,  to 
hold  the  same  to  the  defendant  for  the  said  term,  and  at  and  under  the  said 
yearly  rent,  to  be  paid  as  aforesaid,  and  the  said  tenancy  continued  from 

thence  hitherto  [or  *' until  and  upon  the day  of a.  d. "]  ; 

and  although  afterwards  and  during  the  said  tenancy,  to  wit,  on  [^^c.],  a 

large  sum,  to  wit,  £ ,  of  the  rent  aforesaid,  for  two  quarters  of  a  year 

of  the  said  tenancy  then  last  elapsed,  became  and  was  due  and  payable 
from  the  defendant  to  the  plaintiff,  yet  the  defendant  hath  not  paid  the 
said  last-mentioned  sum,  or  any  part  thereof.  [Add  account  stated  and 
breach,  as  ante,  42. 


i-2.  The  common  Count  for  Use  and  Occupation.  (/) 
For  that  whereas  the  defendant,  on  [^c],  was  indebted  to  the  plaintifl* 

(/)  See  Chit.  jun.Contr.   2d  ed.   295,  taal  occapation  b^  the  defendaot ;  his  con- 
296.     This  count  is  founded  on  the  statute  structive  possession  is   enough  to  support 
11  G.  2,  c.  19,  s.  14,  which   enacts,  '<  that  this  count ;  Pinero  r.  Judson,  6  Bing.  206. 
ttahall   bo  lawful   for  a   landlord,   where  It  lies,  though  defendant  underlet,  Bull  i;. 
the  agreement  is  not  by  deed,  to  recover  a  Sibly,  8  T.  R.   327  ;  Bertie  v.    Beaumont, 
rettenable  satisfaction  for  the  lands,  tene-  16  East,  33  ;  or  the    preinrses  were  burnt, 
ments  or    hereditaments  held  or   occupied  defendant  being  bound  to  repair,  &c.  ;  Ba- 
hj  the  defendant  in  an   action  on  the  case^  kcr  v.  Hultpzuifell,  4  Taunt.  85.     But  this 
(i.  e.  ossttmpsit,)  for   the  use  and   occupa-  is  not  the  proper  form  of  action  to  try  title 
tionof  what  was  so  held  or  enjoyed  ;  and  in  the  absence  of  the  relation  of  landlord 
if  in  eTidence   on  the   trial  of  such  action  and  tenant.     It  is  oAen  expedient,  in  ref- 
inj  parol   demise,  or  any  agreement  (not  erence  to   the  plea,  to  declare   specially  ; 
being  by  deed),  whereon  a  certain  rent  is  see   form  1.     Where   there   is   a   written 
reserved,  shall   appear,  the   plaintiff  shall  agreement  or  demise,  it  must  be  produced 
not  there  lore  be  nonsuited,  but  may  make  by  the   plaintiff  duly  stamped,  and   parol 
use  thereof  as  an  evidence  ofi^e  quantum,  evidence  of  the  tenancy  is  not  admissible  ; 
of  the  damages  to  be  recovered  ;"  see,  per  and  if  it  appear  on  his  own  showing,  or  on 
Holroydy  J  ,  5  B.  &  C.  333;  8  D.  &  R.67,  cross-examination   of  his   witnesses,  that 
8.  C.     Either  assnmpsit  or   debt  lies;  and  there  was  such  writing  in  reference  to  the 
the  count  maybe   used,   although   there  claim  in  question,  and  plaintiff*  do  not  pro- 
were  a  special  written   demise;  and  w he-  duce  and   prove  it,  duly  stamped,  be  will 
tber  a  spcoifie   rent  were  agreed  upon,  or  be  nonsuited,  (if  non-assumpsit  has  been 
the  rent  is  elaimed  on  o.  qtuintum  meruit;  pleaded);  see   Brewer  r.   Palmer,  3   Esp. 
in   wbicfi    latter  case   no   distress  can  be  R.  213 ;  Hodges  v.  Drakeford,  1  New  K. 
made  ;  Dunk  v.  Hunter, 5  B.  6c  Al.  322.  273;  Fenn  v.  GrifHths,  6  Bing.  533;  4  M. 
This   coont  is   also    sustainable,   though  &P.  299, 8.  C.     If,  however,  the  plaintiff 
there   were  no  demise   by  the  "plaintiff  to  can  get  through  his  case  without  disclosing 
the  defendant,  and   the  title  of  the  former  the  fact,  the   defendant   cannot  put  in  the 
accrued    fVom   the    defendant's    landlord     written   agreement   without   producing  it 
pending  the  defendant's  tenancy,  and  the     stamped  ;  Fielder  v.  Ray,  3  M.  &  P.  659; 
defendant  baa  not  attorned,  as  in  the  case  6  Bing.  322,  8.  C. ;  Rex  v.  Inhabitants  of 
of  a  mortgagee,  or  a  trustee,  &c. ;  Birc^  v.    Padstow,  IN.   &  M.  9 ;  4  B.  &  Ad.  208, 
Wright,  1  T.  R.  378  ;   Moss  v.  Gallimore,    8.  C.     Where   there  has   been   an   actual 
Dottgl.  379;  Lnm ley  v.  Hodgson,  16  East,    enjoyment,  this  common   countis  ma>n- 
99;  Rennie  v.  Robinson,  1    Bing.  147;  7    tainable  in  respect  of  the  rent  of  incorpo- 
Moore,  539,  S.  C.     It  suffices  to  establish     real   hereditament;  Bird  v.  Higginson,   1 
A  holding  or  tenancy,  without  showing  ac-    Harr.  <&  W.  61^    For  not  giving  posses- 
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in  £ for  the  use  and  occupation  of  a  certain  messuage,  and  certain 

lands  and  premises,  [describe  the  premises  accorcUng  to  the  factt'^g)]  with 
the  appurtenances  of  the  plaintiff,  by  the  defendant,  at  his  request,  and 
by  the  sufferance  and  permission  of  the  plaintiff  for  a  long  time  held  and 
enjoyed ;  and  in  [4*c.  account  stcUed  and  breach^  as  ante^  43. 


3.  For  the  Rent  of  Lodgings.  (A) 

For  that  whereas  the  defendant,  on  [4*<^«]»  ^^  indebted  to  the  plaintiff 

in  £ for  the  use  and  occupation  of  certain  rooms  and  apartments, 

parcel  of  a  messuage  of  the  plaintiff,  by  the  defendant  at  his  request,  and 
by  the  plaintiff's  sufferance  and  permission,  for  a  long  time  held  and  en- 
joyed. [If  furnished  lodgings,  add  "  with  certain  furniture,  and  effects, 
and  chattels  of  the  plaintiff  therein,"]  and  in  ^add  account  stated  and 
breach,  ante,  43. 


t4.  Against  a  Tenant  for  not  keeping  the  Premises  in  t^nantahle 

r€pair.(i) 

For  that  whereas  heretofore,  to  wit,  on  [<^c.'],in  consideration  that  the 
defendant,  at  his  request,  had  become  and  was  tenant  to  the  plaintiff  of  a 


Bion,  Coe  17.   Clay,  3  M.  &  P.  57;  5  Ding.  &c.,  to  prevetU  injury  ;  id.     There  is  also 

440,   8.    C.      For   not   taking   posBession,  an  implied  promise   to  use  the  premises  in 

Edge  V.  Stafford,  1  C.  &  J.  391.  a   tenant-like    manner,   (see    next  from,} 

(g)  The  local  situation  need  not  be  which  should  in  general  be  added  as  a  sec- 
stated  )  King  V.  Eraser,  6  East,  348 ;  Eg-  end  count  in  cases  where  darttagB  has  been 
ler  r.  Marsden,  3  Taunt.  128 ;  Davies  v,  wantonly  done.  In  Brown  v.  Crump,  1 
Edwards,  3  M.  &  Sel.  380.  The  venue  is  Mars.  567;  6  Taunt.  300,  S.  C,  the  decla- 
transitory.  ration  stated,  that  in  consideration  that  the 

(A)  For  board  and  lodging,  ante,  02.  defendant  had.  become  and  was  tenant  to 

(i)  This  was  the  form  of  declaration  in  the  plaintiff  of  a  certain  messuage,  (»«<  «i- 
Richardson  v.  Gifford,  1  Ad.  &  £.  52.  It  ding  **  upon  the  terms,*'  &c.  as  abovej)  be 
was  there  held  to  be  applicable  to  a  case  promised  to  keep  it  in  tenantable  repair, 
where  the  defendant  took  the  premises  by  and  to  uph^  and  support,  and  to  leave  the 
written  agreement  for  three  years  and  a  premises  in  the  state  he  found  them.  This 
quarter,  and  engaged  to  keep  them  in  good  was  held  bad  {after  verdict),  such  npromm 
repair;  but  the  agreement  being  unsigned,  not  resulting,  or  being  implied  by  law, 
was  void  under  the  Statute  of  Frauds  as  from  the  relation  of  landlord  and  yearly 
regarded  the  duration  of  the  term.  If  there  tenant.  Where  there  is  a  demise  (rem 
be  a  lease,  covenant  should  be  brought;  year  to  year  as  long  as  the  parties  shall 
and  where  there  is  a  special  written  agree-  please,  and  a  new  tenant  takes  possession, 
ment  as  to  renairs,  the  declaration  should  whose  occupation  as  tenant  the  then  rever- 
be  grounded  ttiereon  ;  see  Form  6.  As  to  sioner  omits  to  determine  by  notice  to  quit, 
the  liability  of  a  tenant  to  repair,  in  the  the  pleadings  may  allege  a  new  relation  of 
absence  of  an  express  covenant  or  agree-  landlord  and  tenant  on  the  original  terms 
roent,  see  Co.  Lit.  57  a;  2  Saund.  352,  between  the  reversioner  and  the  occupier, 
note  7;  Woodf.  by  Harr.  1st  ed.  433,  2d  stating  the  facts  specially;  see  form,  Ac., 
ed.  391 ;  Chit.  jun.  Contft  266,  2d  ed. ;  per  Buck  worth  v.  Simpson,  1  C,  M.  <&R.  634; 
Bayley,  J.  in  Wise  v.  Metcalfe,  10  B.  &  1  Gale,  38.  It  saffices  in  such  case,  and 
C  312;  Anworth  v.  Johnson,  5  C.  &  P«  also  in  the  case  of  a  tenant  holding  over, 
239.  A  yearly  tenant,  or  tenant  not  under  on  the  expiration  of  a  lease,  on  the  termi 
agreement  to  repair,  is  only  bound  impli-  thereof,  to  declare  in  the  above  form.  The 
ediy  to  keep  the  premises  in  tenantable  venue  is  transitory,  though  the  contract  if 
repair,  i.  e.  to  keep  the  premises  wind  and  implied  only  from  the  situation  of  the  par- 
water  tight,  repair  broken  ^windows,  tiles,  ties  and  privity  of  estate;  id. 
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certain  messuage  and  premises,  with  the  appurtenances,  of  the  plaintiff, 
trjwii  eutd  subject  to  the  terms  that  the  defendant  should  as  such  tenant,  dur- 
img  faiB  said  tenancj,  keep  the  said  tenements  in  tenantable  repair,  order 
and  condition,  the  defendant  then  promised  the  plaintiff  to  keep  the  said 
tenements  in  tenantahle  repair  order  and  condition  during  his  said  tenancj ; 
and  although  such  tenancj  continued  for  a  long  time,  to  wit,  from  the 

time  of  making  the  said  promise  hitherto,  \or  **  until  the day  of , 

A.  D. ,*']  yet  the  defendant  did  not  nor  would,  during  such  tenancy, 

keep  the  said  tenements,  or  any  part  thereof,  in  tenantable  repair,  order  or 
condition,  according  to  his  said  promise,  and  therein  made  default ;  and 
the  said  tenements  were  for  and  during  all  that  time  (and  still  are)  in 
bad  and  untenailtable  repair,  order  and  condition,  and  thereby  greatly 
injured  and  lessened  in  value.  [See  nextform^  which  may  be  added  as  a 
second  count. 


5.  Far  not  using  the  Premises  in  a  tenant4ike  manner. (k) 

For  that  whereas  heretofore,  to  wit,  on  [4'<^*]>  ^  consideration  that  the 
defendant  had  become  and  then  was  tenant  to  the  plaintiff  of  a  certain 
messuag^e  f  and  premises,  with  the  appurtenances  of  the  plaintiff,  he  the  de- 
fendant undertook  and  then  promised  the  plaintiff  to  use  the  messuage 
and  premises,  with  the  appurtenances,  in  a  tenant-like  and  proper  manner, 
for  and  during  the  continuance  of  the  said  tenancy ;  and  although  the 
said  tenancy  did  continue  a  long  space  of  time,  to  wit,  from  the  day  and 
year  last  aforesaid  until  and  upon  [4*c.  or  '*  hitherto"],  yet  the  defendant, 
not  regarding  his  said  promise,  did  not  nor  would,  during  the  continu- 
ance of  the  said  tenancy,  use  the  said  messuage  and  premises,  with  the 
appurtenances,  or  any  part  thereof,  in  a  tenant-like  and  proper  manner ; 
and  the  defendant  from  time  to  time  during  that  time  so  improperly  be- 
hayed  and  conducted  himself  in  that  behalf,  and  used  the  said  messuage 
and  premises,  with  the  appurtenances,  in  so  untenant-like  and  improper 
a  manner,  that  by  reason  thereof  the  said  messuage  and  premises,  with 
the  appurtenances,  then  became,  and  were  and  still  are,  ruinous,  dilapi- 
dated, and  greatly  injured.     To  the  plaintiff's  damage  [4*c. 


6.  On  a  written  Demise,  determinable  on  a  notice  to  quit,  for  not 
allowing  the  Lands  to  lie  fcdlow,  or  manuring ;  for  removing  ma- 
nure, and  yielding  up  the  Lands  in  a  deteriorated  state,  fyc.(l) 

For  that  whereas  heretofore,  to  wit,  on  [4*^0  ^7  &  certain  agreement 
then  made  between  the  plaintiff  of  the  one  part,  and  the  defendant  of  the 

{k)  Th'iB  form  is  founded  on  the  promise  clauses  as  to  repairs ;  see  Colley  v.  Stree- 

implied  by  law,  see  supr^,  note  (i) ;  and  ton,  2  B.  dc  C.  ^3. 

tppUes,  although  there  be  a  special  agree-  (l)  See  note  at  the  end  of  this  form, 

asot  not  under  seal,  containing  speojal  post,  143. 
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other  part ;  the  plaintifT  agreed  to  let,  and  the  defendant  agreed  to  hire  and 
take  certain  arable  and  other  lands  and  tenements  in  the  said  agreement 
particularly  described,  to  hold  the  same  unto  the  said  defendant  from  the 
[^c]  for  the  term  of  three  years  thence  next  ensuing,(determinable,  never- 
theless, in  manner  thereinafter  mentioned,)  yielding  and  paying  therefore 
unto  the  plaintiff  the  yearly  rent  [<^c.];  and  the  defendant  did  there- 
by agree  to  and  mth  the  plaintiff  that  he  the  defendant  should  and  would 
pay  or  cause  to  be  paid  [4*^-]»  ^^^  ^^^^  should  and  would  at  all  times 
during  the  continuance  of  the  said  agreement,  after  every  crop  of  wheat 
that  should  be  grown  on  any  part  of  the  said  arable  land,  let  such  land 
remain  in  fallow  and  out  of  tillage  for  one  year  at  least,  or  sow  the 
same  either  with  clover,,  tares,  peas  or  beans,  and  if  of  either  of  the  two 
latter  description  of  crops  should  and  would  drill  and  keep  the  same  per> 
fectly  clear ;  and  also  should  and  would  in  a  husbandlike  manner  spend 
and  employ  in  and  upon  the  said  lands  thereby  let,  all  the  manure  aris- 
ing from  the  hay  and  straw  that  should  grow  and  be  made  thereon  during 
the  continuance  of  the  said  agreement,  or  in  case  any  part  of  such  hay 
and  straw  should  be  sold,  then  would  expend  so  much  of  the  money  arising 
from  such  sale  in  purchasing  as  much  good  dung  and  manure  as  the  said 
hay  and  straw  would  have  produced  if  the  same  had  been  used  and  con- 
sumed on  the  said  lands  thereby  let ;  and  also  should  and  would,  from  time 
to  time  and  at  all  times  during  that  agreement,  immediately  afler  every 
crop  of  f potatoes  on  any  part  of  the  said  lands  thereby  let,  lay  out,  ex- 
pend and  spread  in  a  husband-like  manner  on  each  and  eyerj  acre  of  such 
land  as  much  good  lime  or  dung  as  should  at  such  time  or  times  be  of 
the  value  of  £S  at  the  least  for  each  acre  of  potatoes  as  therein  aforesaid ; 
and  also  should  and  would,  at  the  expiratioq  or  other  sooner  determina- 
tion of  the  term  thereby  granted,  peaceably  and  quietly  leave,  surrender^ 
and  yield  Up  the  lands,  hereditaments  and  premises  thereby  let,  in  the 
same  or  the  like  good  state  and  ^ndition  as  the  same  then  were,  unto  the 
said  plaintiff,  provided  always  and  it  was  thereby  mutually  agreed  by  the 
parties  thereto,  that  in  case  either  of  them  should  be  desirous  of  deter- 
mining the  said  agreement  at  the  end  of  the  first  or  second  year  of  the 
said  term  thereby  granted,  it  should  and  might  be  lawful  for  him  or  them 
so  to  do  on  giving  or  leaving  unto  or  for  the  other  of  them  six  calendar 
mouths'  notice  in  writing  under  his  or  their  hands  of  such  his  or  their  in- 
tention, such  notice  to  be  given  at  least  six  months  previous  to  the  expi- 
ration of  the  first  or  second  year  as  therein  before  mentioned,  and  that 
immediately  after  the  determination  thereof,  the  said  agreement  and  the 
term  thereby  granted  should  cease,  as  by  the  said  agreement  appears,  and 
the  said  agreement  being  so  made  thereupon  afterwards,  to  wit,  on  [4*^*] 
aforesaid,  in  consideration  thereof,  and  that  the  plaintiff,  at  the  request 
of  the  defendant,  had  then  undertaken  and  promised  the  defendant  to 
perform  and  fulfil  the  said  agreement  in  all  things  on  the  plaintiflT's  part, 
the  defendant  undertook  and  then  promised  the  plaintifi*  to  perform  the 

said  agreement  in  all  things  on  his  the  defendant's  part ;  and  although 
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tlie  plaintiff  hath  always  well  and  trulj  performed'the  said  agreement  on 
his  part,  and  although  the  said  defendant  then  entered  into  and  took  pos- 
session of  the  said  lands  and  premises   under  and  by  virtue  of  the  said 
agreement,  and  remained  and  continued  so  possessed  thereof  for  a  long 
space  of  time,  to  wit,  from  the  day  and  year  last  aforesaid,  until  and  up- 
on a  certain  other  day,  to  wit,  [4*^^.]  when  the  said  tenancy  was  duly  de- 
termined under  and  by  virtue  of  a  notice  in  writing  under  the  hand  of 
the  plaintiff,  given  by  the  plaintiff  to  the  defendant  six  calendar  months 
before  the  said  [^c.J  to  wit,  on  [<$-c.]  and  whereby  the  plaintiff  gave  the 
defendant  notice  to   quit  and  deliver  up  to  him  the  plaintiff  on   the  said 
[^e,]  the  possession  of  the  said  premises  according  to  the  said  agree- 
ment ;  nevertheless  the  plaintiff  saith,  that  the  defendant  disregarded  the 
said  agreement  and  his  said  promise  in  this,  to  wit,  that  although  a  cer- 
tain crop  of  wheat  was,  during  the  continuance  of  the  said  agreement 
and  of  the  said   tenancy,  to   wit,  during  the    first  year  of  the  said  term 
and  tenancy,  grown  on  a  certain  part,  to  wit,  fifty  acres  of  the  said  ara- 
ble land  in  the  said  agreement  mentioned,  he  the  defendant  did  not  nor 
would,  after  the  said  crop  of  wheat  was  grown  on  the  suid  arable  land, 
let  such  land  remain  at  fallow  and  out  of  tillage  for  one  year  at  least  or 
otherwise,  although  the  said  term  and  tenancy  continued  for  one   year 
after  the  said  crop  of  wheat  was  so  grown,  or  sow  the  same  either  with 
clover,  tares,  peas  or  beans,  according  tto  the  said  agreement,  but  there- 
in ma^e  default,  contrary  to  the  said  agreement  and  the  said  promise  of 
the  defendant ;  and  the  plaintiff  further  saith,  that  the  defendant  further 
disregarded  the  said  agreement  and  the  said  promise  in  this,  to  wit,  that 
although   the  defendant  did,  during  the   continuance    of  the  said  agree- 
ment, and  during  the  said  term  and  before  the  determination  thereof,  to 
wit,  on.[4$c.]  sow  a  certcun  other  part,  to  wit,  ten  other  acres  of  the  said 
arable    lands   in  the  said   agreement   mentioned,  with  a  certain  crop  of 
beans,  a  certain  crop  of  wheat  having  immediately  before  that  time  and 
during  the  said  term  been  grown  on  the' said  last-mentioned  part  of  the 
said  arable  lands,  yet  the  defendant  did  not  nor  would,  although  the  said 
agreement  and  the  said  terra  during  all  that  time  continued,  drill  the  said 
last-mentioned  part  of  the  said  arable  laud  and  keep  the  same  perfectly 
clear,  but  therein  made  default  contrary  to  the  said  agreement  and  pro- 
mise ;  and  the  plaintiff  further  saith,  that  the  defendant  further  disregard- 
ed the  said  agreement  and  his  said  promise  in  this,  to  wit,  that  although 
divers,  to  wit,  500  cart-loads  of  manure,  from   time  to  time  during  the 
said  term  and  the  continuance  of  the  said  agreement  and  tenancy  arose 
from  the  hay  and  straw  that  were  during  that  time  grown  and  made  on 
the  said  lands,  yet  the  defendant  did  not  nor  would,  during  the  term  afore- 
said or  at  any  other  time,  in  a  husbandlike  manner  or  otherwise  spend  or 
employ  in  and  upon  the  said  lands  by  the  said  agreement  let,  any  part  of 
the  said  manure,  but  on  the  contrary  thereof  then  spent  and  employed 
the  same  elsewhere,  contrary  to  the  said  agreement  and  the  said  promise 
of  the  defendant ;  and  the  plaintiff  further  saith,  that  the  defendant  fiir- 
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titer  disregarded  the  said  agreement  and  his  said  p)*orai8e  in  this,  to  wit^ 
that  although  a  certain  crop  of  potatoes  was,  during  the  last  jear  of  the 
said  term,  grown  on  and  taken  bj  the  defendant  from  a  certain  part,  to 
wit,  six  acres  of  the  said  land  so  let  as  aforesaid,  yet  the  defendant  did 
tiot  nor  would,  during  the  said  term  or  otherwise  at  any  time  after  such 
crop,  lay  out,  expend  or  spread  in  a  husbandlike  manner  or  otherwise  on 
any  part  of  the  said  six  acres  of  land  as  much  good  lime  or  dung  as  was 
at  that  time  of  the  value  of  i£3  or  any  other  sum  for  each  of  the  said 
acres  of  potatoes  or  any  part  thereof,  but  on  the  contrary  thereof,  al-* 
though  the  same  might  and  ought  to  have  been  done  by  the  defendant^ 
he  at  all  times  during  the  •ontinuance  of  the  said  agreement  and  the  said 
term,  wholly  neglected  and  refused  so  to  do,  contrary  to  the  said  agree- 
ment and  the  said  promise  of  the  defendant ;  and  the  said  plaintiff  fur- 
ther saith,  that  the  said  defendant  further  disregarded  the  said  agreement 
and  his  said  promise  in  this,  to  wit,  that  he  the  defendant  did  not  nor 
would  at  and  upon  the  determination  of  the  said  tenancy  as  aforesaid, 
leave,  surrender  or  yield  up  the  lands,  hereditaments  or  premises  so  let 
as  aforesaid,  in  the  same  or  the  like  good  state  or  condition  as  the  same 
were  in  at  the  time  of  the  making  of  the  said  agreement  unto  the  plaintiff, 
although  the  said  lands,  hereditaments  and  premises  were  in  a  good  and 
husbandlike  state  and  condition  at  the  time  of  tthe  making  of  the  said 
agreement,  but  on  the  contrary  thereof,  he  the  defendant,  at  and  upon 
the  said  determination  of  the  said  teVm  as  aforesaid,  to  wit,  on  [S^c^l 
aforesaid,  wrongfully  left  the  said  lands  in  a  different,  inferior  and  mocli 
worse  state  and  condition,  to  wit,  in  a  bad  uncultivated,  untenantable  and 
improper  state  and  condition,  and  greatly  injured  and  lessened  in  value 
in  consequence  of  the  mismanagement,  neglect,  unhusbandlike  conduct 
and  improper  behavior  of  the  defendant  with  respect  to  the  said  lands 
and  premises,  contrary  to  the  said  agreement  and  the  said  promise  of  the 

defendant,  To  the  damage  of  the  plaintiff  of  <£ ,  and  therefore  he 

brings  his  suit,  ^^c.  (m) 


7.  Against  the  Tenant  of  a  Farm^  far  nof  cultivating  the  Farm  ac- 
cording to  the  custom  of  the  cowiUry.  (n) 

For   that  whereas  the  defendant  heretofore,  to  wit,  on  [4*^.]  had  be- 
come and  was  tenant  to  the  plaintiff  of  a  certain  farm  and  certain  arable 

— 1      ■    ■  ■■  ■         '\ ^— — ■ 

(m)  This  form  was  held  good   by   the  jun.  on   Contr.  2d   ed.   268 ;    Powley  v. 

whole  Court  of  Exchequer  nAer  argument  Walker,5  T.  R.  373 ;  Horsefall  v.  Matbew, 

on  a  demurrer  thereto,  upon  which  a  great  Holt,  N.  P.  R.  7,  8.     Where   there  is  a 

variety  of  ohjcctions  to  trie  mode  in  which  lease,  or  particular  agreement  on  the  sub- 

the  breaches  are  laid    were  specially  as-  ject  of  cultivation,  the  custom  (and  conse- 

signed  ;  MS.  quently  this  form)  does   not  apply ;    see 

(n)  See  forms,  &c.  Earl  of  Falmouth  17.  Webb  i?.  l*lnmmer,  2  B.   &   Aid.   746; 

Thomas,  I  C.  <&  M.  89;    Angerstein   r.  Holding  v.  Piggott,  7  fiing.  465;  5  M.  & 

Handson,  1  Galo,  9  ;    1   C  ,  M.  &  R.  789.  P.  427,  S.  C. ;   RoberU  r.  Barker,  1  C.  & 

This  form  is  founded  on  the  implied  pro-  M.  808. 
mise  of  the  tenant  of  n  farm  :  seo  id.  Chit. 
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and  other  lands  and  premises,  with  the  appurtenances,  situate  in  the  coun- 
ty aforesaid,  [or  "dounty  of ,"]  and  in   consideration  thereof  he  the 

defendant  undertook  and  then  promised  the  plaintiff  to  manage,  use 
iuid  cultivate  the  said  farm,  lands,  and  premises  in  a  good  and  husband- 
like maimer,  and  according  to  the  custom  of  the  country  where  the  said 
farm,  lands,  and  premises  were  situate ;  and  the  plaintiff  avers,  that  the 
defendant  was  and  continued  tenant  to  the  plaintiff  of  the  said  farm,  lands, 
and  premises  for  a  long  space  of  time,  to  wit,  from  the  time  of  making 

his  said   promise   and  undertaking   hitherto  [or^  "until  the day  of 

• ^  A.  D. ;"]  yet  the  defendsmt,   not  regarding   his  said  promise, 

did  not  nor  would  during  the  continuance  of  the  said  tenancy  as  aforesaid^ 
manage,  use,  or  cultivate  the  said  farm,  lands,  and  premises  in  a  good 
and  husband-like  manner,  (o)  and  according  to  the  custom  of  the  coun-< 
try  where  the  said  farm,  lands  and  premises  were  situate  as  afore^ 
said,  (p)  but  on  the  contrary  thereof,  he  the  defendant,  after  the  making 
of  the  said  promise,  and  during  the  continuance  of  the  said  tenancy,  to 
wit,  on  [4*^*]  and  on  divers  other  days  and  times  between  that  day  and 
the  tcommenccment  of  this  suit,  managed,  used,  and  cultivated  the  said 
farm,  lands,  and  premises  in  a  bad,  improper,  and  unhusband-like  man- 
ner, and  contrary  to  ^he  custom  of  the  country  where  the  said  farm, 
lands  and  premises  were  so  situate  as  aforesaid,  and  contrary  to  the  said 
promise  of  the  defendant :  (q)  [In  Angcrstein  r.  Handson,  (q)  and  see 
Form,  ante^  140,  the  form  was  as  follows:  "And  the  plaintiff  further 
saith,  that  according  to  the  course  of  good  husbandry  and  the  custom  of 
the  country  where  the  said  farm  and  lands  were  and  are  so  situate  as 
aforesaid,  the  defendant,  before  and  at  the  time  of  the  commencement 
of  this  suit,  ought  to  have  had  about  one  half  only  of  the  said  arable  land  in 
corn,  and  one  fourth  part  thereof  in  turnips,  or  to  have  been  fallow  in 
each  and  every  year  of  the  said  tenancy  ;  yet  the  defendant,  well  know- 
ing the  premises,  but  disregarding  his  promise,  after  the  making  of  bis 
said  promise,  and  during  the  continuance  of  the  said  tenancy,  to  wit, 
on  [4*<^.]  had  divers,  to  wit,  500  acres  of  the  said  arable  land  in  corn, 
the  same  being  much  more  than  one  half  of  the  said  demised  arable  land, 
contrary  to  the  course  of  good  husbandry  and  the  custom  of  the  country 
where   the  said  farm  and  lands  were  and  are  so  situate  as  aforesaid,   and 

(o)  Where  a  declaration  had  this  allega-  1  B.  <&  B.  224,  S.  C. 
tioo,  it  waa  held  that  evidence  that  the         (q)  In  The  Earl  of  Falmouth  v.  Thomas, 

agreement  was  to  farm  the  land  in  a  hue-  1  C.  &.  M.  89,  110,  111,  it  seems  to  have- 

hand-like  manner,  "  to  be  kept  constantly  been  considered  doubtful  whether  a  gcne> 

in  grass,"  could  not  be  received  ;   Saun-  ral  breach  in  this  form,  not   showing  what 

derson  v.   Griffiths,  5  B.  &  C.  909.  *The  was  the  custom  of  the  country,  or  in  what 

declaration  should  have  been  framed  on  particular  it  has  been  violated,  is  sufficient 

such  particular  stipulation.  on  special  demurrer  :  and  semhUf  it  is  pru- 

(p)  This  is  proved  bj  showing  a  breach  dent  in  cases  where  there  is  no  difficulty 

of  the  prtvaleiU  course  in  the  neighbor"  as  to  the  facts,  to  set  out  the  custom,  ^c., 

hood;  as  by  tilling  half,  no  other  farmer  but,  if  stated,  and  traversed  by  tho  plaintiff 

tilling  more    than  a  third,  though   some  (see  Pleas, poirt,)  it  must  be  proved  as  laid; 

tilled  only   a  fourth,  Leg h   v.  ilewett,  4  see  Angerstein  v.  Handson,   1  Gale,  9 ;  1 

Eaat,  154 ;   Dalby  r.  Hirst,  3  Moor,  536  ;  C,  M.  &  K.  789,  S.  C. 
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the  said  promise  of  the  defendant.  And  the  plaintiff  further  saitfa,  that 
the  defendant,  further  disregarding  his  said  promise,  af^er  the  making 
of  his  said  promise,  and  during  the  continuance  of  the  said  tenancy,  to 
wit,  [«^c.]  wrongfully  and  unjustly  omitted  and  neglected  to  have  one 
fourth  or  any  pai*t  whatever  of  the  said  arable  land  in  seed  eaten  by  cat* 
tie,  contrary  to  the  course  of  good  husbandry  and  the  custom  of  the 
country  where  the  said  farm  and  lands  were  and  are  so  situate  as  afore* 
said,  and  the  promise  of  him  the  defendant  so  made  as  aforesaid.  And 
the  plaintiff  further  saith,  that  the  defendant,  further  disregarding  hn 
said  promise,  after  the  making  of  his  said  promise,  and  during  the  contin^* 
uance  of  the  said  tenancy,  to  wit,  '  S^c]  wrongfully  and  unjustly  suffer- 
ed and  permitted  only  a  small  portion  and  much  less,  to  wit,  100  acres, 
less  than  one  fourth  of  the  said  arable  land,  to  be  in  fallow  or  turnips, 
contrary  to  the  course  of  good  husbandry  and  the  custom  of  the  coun- 
try where  the  said  lands  and  premises  were  and  are  so  situate  as  afore- 
said, and  the  promise  of  the  defendant,  so  by  him  made  as  aforesaid.  By 
means  of  which  said  several  premises  the  said  farm  and  lands  have  been 
and  are  greatly  exhausted,  lessened  in  value,  and  spoiled."]  whereby  the 
said  farm,  lands,  and  premises  becamg,  and  were  and  are  rendered  un- 
productive, and  greatly  injured,  and  diminished  in  value.  To  the  plain- 
tiff's damage  of  .£ ,  and  therefore  he  brings  his  suit,  d&c. 


f  8.  By  a  Landlord  against  his  Tenant,  for  not  delivering  up  posses- 
sion of  a  house,  (let  whilst  the  plaintiff^  s  interest  lasted) ;  whereby 
the  superior  Landlord  recovered  double  rent  and  costs  against  the 
plaintiff. 

For  that  whereas  before  and  at  the  time  of  the  making  of  the  promise 
of  the  defendant  hereinaf\er  mentioned,  the  plaintiff  was  lawfully  pos- 
sessed of  a  certain  warehouse  and  premises  with  the  appurtenances,  as 
tenant  thereof  to  one  £.  T.  for  the  residue  and  remainder  of  a  certain 

term  of years,  ending  and. expiring  and  which  were  then  to  end  and 

expire  on  a  certain  day,  to  wit,  the day  of ,  a.  d. ,  at  and 

under  a  certain  yearly  rent,  to  wit,  the  yearly  rent  of  £ ,  therefore 

payable  by  the  plaintiff  to  the  said  E.  F. ;  and  thereupon  heretofore,  to 
wit,  on  [^c]  in  consideration  that  the  said  plaintiff,  at  the  request  of  the 
defendant,  would  let  to  the  defendant  the  said  warehouse  [^c,]  and  would 
give  and  suffer  the  defendant  to  have  and  retain  possession  thereof,  and 
continue  therein,  as  tenant  thereof  to  the  plaintiff,  from  thenceforth  uirtil 
the  expiration  of  the  said  term  for  which  the  plaintiff  held  the  same  at  and 
under  a  certain  rent  in  that  behalf  agreed  upon  between  the  plaintiff  and 
the  defendant,  he  the  defendant  undertook  and  then  promised  the  plain- 
tiff to  quit  and  yield  up  possession  of  the  said  warehouse  [4'c-]  to  ^^^ 
plaintiff,  on  demand,  at  the  expiration  of  the  said  term,  and  of  the  plain- 
tiff's said  interest  therein  ;  and  the  plaintiff,  in  fact,  says,  that  although 
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he,  confiding  in  the  said  promise  of  the  defendant,  did  afterwards,  to  wit, 
on  [4*^«]  aforesaid,  let  to  the  defendant  the  said  warehouse  [4*^>]  for  the 
time  and  on  the  terms  aforesaid ;  and  the  defendant  then  became  and  was 
possessed  of  the  said  warehouse  [^c]  as  tenant  thereof  to  the  plaintiff  on 
the  terms  aforesaid ;  jet  the  defendant,  not  regarding  his  said  promise, 
did  not  nor  would  quit  or  yield  up  or  cause  to  be  quitted  or  yielded  up 
the  said  warehouse,  [4*c.],  or  any  part  thereof,  to  the  plaintiff,  at  the  ex- 
piration of  the  said  term,  and  of  his  said  interest  therein,  although  after- 
wards, to  wit,  on  the  said  [4*c.]  being  the  expiration  of  the  said  term,  and 
the  time  when  the  interest  of  the*- plaintiff  in  the  said  warehouse  [^c] 
ended  and  determined,  requested  by  the  plaintiff  so  to  do,  but  to  do  this 
the  defendant  wholly  neglected  and  refused,  and  the  possession  of  the 
said  warehouse  [^c]  was  wrongfully  withheld  from  the  said  plaintiff  and 
the  said  E.  F.,  by  the  defendant,  for  a  long  time  after  the  expiration  of 
the  said  term,  and  of  the  said  interest  of  the  plaintiff  therein,  to  wit,  from 

the  said  [^c]  to  the day  of  |  4*c.]  ;  by  reason  whereof  the  said  E.  F. 

after  the  expiration  of  the  said  term,  to  wit,  on  [^c]  brought  and  prose- 
euted  aiL  action  at  law  against  the  plaintiff  for  the  recovery  of  satisfaction 
to  which  he  was  entitled  for  the  holding  over  of  the  said  warehouse  [<$-<?.] 
by  the  defendant  as  aforesaid,  and  such  proceedings  were  thereupon  had 
that  afterwards,  to  wit,  [<$-c.]  the  plaintiff  was  bound  and  compelled  to  pay 
and  did  then  pay  to  the  ssud  E.  F.  divers  large  sums  of  money,  amounting 

in  the  twhole  to  a  large  sum   of  money,  to  wit,  £ ,  as  and  for  and 

being  the  amount  of  the  damages  payable  by  the  plaintiff  in  respect  of 
the  possession  of  the  said  warehouse  [^c]  being  withheld  and  held  over 
by  the  defendant  as  aforesaid,  and  of  the  costs  of  the  said  E.  F.  in  the 
said  action  so  by  him  brought  and  prosecuted  as  aforesaid,  and  also  by 
means  of  the  premises^  the  plaintiff  sustained  and  was  put  to  divers  ex- 
penses of  his  moneys,  in  the  whole  amounting  to  a  large  slim  of  money, 
to  wit,  £ — ' —  in  and  about  the  defending  and  resisting  and  attempting  to 
defend  and  in  settling  the  said  action  so  prosecuted  by  the  said  E.  F.  as 
aforesaid ;  and  by  means  of  the  premises  the  plaintiff  hath  been  and  is  other- 
wise gre  atly  damnified  and  injured.   To  the  plaintiff's  damage  of  £ , 

and  therefore  he  brings  his  suit,  &c. 


LIMITATIONS,  STATUTE  OF. 


Caufit  an  a.Ccndiiianal  Promise  to  pay  Q^  when  able'^)  a  Debt  barred 

by  the  Statute  of  Limitations,  (r) 

For  that  whereas   heretofore  and  more  than   six  years  next  before  the 
making  of  the  defendant's  promise  in   this  count  secondly  mentioned,  to 

(r)  See  Chit.  jun.  Contr.  2d  ed.  642  5  lee  a  form,  dtc.  Lechmere  v.  Fletcher,  1  C.  & 
M.  633. 
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wit,  on  the  Ist  day  of  January,  a.  d.  1825,  the  defendant  was  indebted  to 
the  plaintiff  in  a  large  sum  of  money,  to  wit,  ^100,  for  [  Sfc.  state  the  debt 
as  usual]  and  then  promised  the  plaintiff  to  pay  him  the  said  moneys  on 
request ;  and  whereas  before  and  at  the  time  of  the  making  of  the  promise 
next  mentioned,  six  years  from  the  making  of  the  said  promise  by  the 
defendant  to  pay  the  said  moneys  to  the  plaintiff,  on  request,  as  afore- 
said, and  from  the  time  the  plaintiff's  cause  of  action  thereon  accrued 
had  elapsed,  and  the  right  of  action  of  the  plaintiff  against  the  defendant 
for  the  recovery  of  the  said  moneys  had,  by  reason  of  such  lapse  of  time, 
but  not  otherwise,  become  barred  by  virtue  of  the  statute  in  such  case 
made  and  provided,  and  at  the  time  of  the  making  of  the  promise  next 
mentioned,  the  said  moneys  had  not  nor  had  any  part  thereof  been  paid, 
but  were  wholly  unpaid  and  in  arrear  and  unsatisfied,  and  the  plaintiff 
was  justly  entitled  to  receive  the  same  ;  and  thereupon,  heretofore,  and 
within  six  years  next  before  the  commencement  of  this  suit,  to  wit,  on  the 
17th  day  of  January,  a.  d.  1831,  the  defendant,  in  consideration  of  the 
premises,  by  a  certain  memorandum  in  writing,  then  signed  by  hini,  unr 
dertook  and  promised  the  plaintiff  to  pay  the  said  moneys  to  him  the 
plaintiff  when  he  the  defendant  should  be  able,  in  reference  to  his  means 
and  circumstances,  so  to  do  ;  and  the  plaintiff  avers,  that  afterwards,  to 
wit,  on  the  1st  day  of  January,  a.  d.  18S2,  the  defendant  became  and  was 
able,  in  reference  to  his  means  and  circumstances,  to  pay  the  said  several 
moneys  to  the  plaintiff,  yet  he  hath  not  paid  the  same  or  any  part  thereof. 
[Add  account  stated  and  breach^  as  antCj  42. 


tMARRIAGE.f*; 


1.  Common  Count  for  a  breach  of  Promise  of  Marriage,  {t) 

For  that  whereas  heretofore,  to  wit,  on  [<$*c.]  in  consideration  that  the 
plaintiff,  being  unmarried,  at  the  request  of  the  defendant,  had  then  un- 
dertaken and  promised  the  defendant  to  marry  the  defendant,  he  the  de- 
fendant undertook  and  then  promised  the  plaintiff  to  marry  the  plain- 
tiff; (t)  and  the  plaintiff  avers,  that  she,  confiding  in  the  said  promise  of 
the  defendant,  hath  always  from  thence  hitherto  remained  and  still  is  un- 
married, and  was  during  all  the  time  aforesaid,  and  still  is,  ready  and  wil- 
ling to  mtirry  the  defendant,  whereof  he  always  had  notice  ;  and  although 
the  plaintiff,  after  the  making  of  the  defendant's  said  promise,  to  wit,  on 

(«)  See,  in  general,  Chit.  jun.  on  Contr.  promise  need  not  be  in  writing;  Pbiilpot 

2d  ed.  425  to  429.    Defenceg  and  evidence,  v.  Wallett,  3  Lev.  65;  Uarrieon  v.  Cajg/e, 

po«f,Plea8,  tit."  Marriage."     The  promise  1  Ld.   Raym.   380;   Bui.  N.  P.  180:   nor 

must  be  mutual,  except  that  an  infant  may  need  a  writing  containing  the  promise  be 

sue  thouffh  not  liable  on  bis  promise   to  stamped ;  Orford  v.  Cole,  2  Stark.  R.  351. 

marry  ;  Holt  v.  Ward,  Stra.  937, 850.   The  (0  This  is  the  usual  form  ;  and  it  should 
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[^r.  exact  day  not  material]  requested  (u)  the  defendant  to  marry  her 
the  said  plaintifT,  and  a  reasonable  time  for  his  so  doing  hath  elapsed^  yet 
the  defendant,  disregarding  his  said  promise,  hath  deceived  the  plaintiff 
in  this,  to  wit,  that  he  did  not  nor  would  within  a  reasonable  time  after 
he  was  so  requested  as  aforesaid,  or  at  any  other  time,  marry  her  the 
said  plaintiff,  but  hath  wholly  neglected  and  refused  so  to  do,  To  the 
plaintiff's  damage  of  .£ ,  and  therefore  she  brings  her  suit,  &c. 


t2.  For  a  breach  qf  Promise  of  Marriage,  where  the  Defendant  has 

married  another  person. 

For  that  whereas  h^.retofore,  to  wit,  ojn  [4"^-]  *"  consideration  that  the 
plaintiff  (being  unmarried),  at  the  request  of  the  defendant,  had  then  un- 
dertaken and  promised  the  -defendant  to  marry  the  defendant,  he  the  said 
defendant  undertook  and  then  promised  the  plaintiff  to  marry  her  the  said 
plaintiff;  and  the  plaintiff  avers,  that  she,  confiding  in  the  defendant's 
said  promise,  hath  always  remained  and  continued  and  still  is  unmarried, 
and  was  until  the  defendant  married  another  person,  as  hereinafter  men- 
tioned, ready  and  willing  to  marry  the  defendant,  yet  the  defendant  dis- 
regarded his  said  promise  in  this,  to  wit,  that  he  afterwards,  to  wit,  on 
[d^c]  wrongfully  and  injuriously  married  another  person,  to  wit,  E.  F., 
contrary  to  the  defendant's  said  promise.  To  the  plaintiff 's  damage  of 
£ ,  and  therefore  she  brings  her  suit,  &,€. 

be  adopted,  one  count  only  being  allowed  103.  But  where  the  defendant  stated  to 
under  the  new  rules,  in  cases  where  it  is  the  plaintiff's  father,  that  **  he  had  pledged 
not  clear  that  the  proiriise  was  to  marry  at  himself  to  marry  his  daughter  in  six  months 
a  particular  period,  or  upon  a  condition,  or  a  month  after  Christmas,"  Lord  Ellen- 
Ac. ;  in  which  latter  cases  the  declaration  borough  lefl  it  to  the  jury  **  whether  they 
should  be  framed  accordingly.  In  the  would  not  presume,  from  the  circumstances, 
absence  of  an  express  stipulation  as  to  the  a  general  promise  to  marry,  (which  the 
period  the  marriage  should  take  place,  the  law  would  consider  ns  a  promise  to  marry 
law  infers  a  promise  to  marry  ''within  a  within  a  reasonable  time,)  and  whether  the 
reasonable  time  after  request;"  Harrison  declaration  of  the  defendant  had  any 
V.  Cage,  Carth.  467  7  1  Ld.  Raym.  366,  other  effect  than  to  render  that  definite  and 
8.  C  ;  Potter  v.  Deboos,  IStark.  R.  82;  certain  which  before  was  uncertain;" 
Atchinson  v.  Baker,  Peak,  Add.  C.  IDS;  Potter  v.  Deboos,  1  Stark.  R.  82.  And  in 
and  it  might  perhaps  be  more  strictly  cor-  Phiilipai;.  Crutchley,  3  C.  d&  P.  178  ;  1  M. 
rect  80  10  lay  the  promise  in  the  declara-  &  P.  230,  S.  C.  it  was  held  that  the  jury 
tioo ;  at  all  events,  it  should  be  averred  might,  from  circumstances,  infer  and  £nd 
that  a  request  has  been  made,  and  that  a  a  promise  so  as  to  support  a  verdict  on  the 
reasonable  time  has  elapsed ;  unless  de-  above  general  form  of  count,  though  the 
feodant  has  married  another,  Si,c. ;  see  proof  was  that  defendant  said  he  woald 
forms  2,  3.  In  a  case  where  only  one  marry  the  defendant  **  in  July." 
promise  was  proved,  viz.  to  marry  after  the  (u)  See  supra,  note  ;  Harrison  v-  Cage, 
death  of  defendant's  father,  and  the  decla-  id. ;  Gough  v.  Farr,  3  C.  t^  P.  631 ;  1  Y. 
ration  charged  only  a  general  promise,  ^  J.  477,  S.  C. ;  Seymour  v.  Gartside,  2 
Lord  Kenyon  held  there  was  a  fatal  vari-  D.  &  R.  55;  Warren  on  Study  of  Law, 
uiee:  Atchinson  v.  Baker,  Peak,  Add.  C.  App. 
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3.  Far  a  breach  of  Promise  of  Marriage,  where  the  Promise  was 
general,  and  Defendant  discharged  the  Plaint^  from  requiring 
the  performance  of  his  Promise,  and  no  request  was  made. 

For  that  whereas  heretofore,  to  wit,  on  [^c]  in  consideration  that  the 
plakitiff,  being  unmarked,  at  the  request  of  the  defendant,  had  then  un- 
dertaken and  promised  the  defendant  to  marry  the  defendant,  he  the  said 
defendant  undertook  and  then  promised  the  plaintiff  to  marry  her  the  said 
plaintiff;  and  the  plaintiff  avers  that  she,  confiding  in  the  defendant's 
promise,  hath  always  siijpe  the  making  the  same  continued  unmarried* 
--  and  been  ready  and  willing  to  marry  the  defendant ;  and  although  a  rea- 
sonable time  for  the  defendant  to  marry  the  plaintiff  hath  elapsed,  yet  the 
defendant  afterwards,  to  wit,  on  [^c,  |  wrongfully  and  injuriously  refused 
then  or  ever  to  marry  and  thence  hitherto  hath  refused  to  intermarry 
with  the  plaintiff,  and  then  wrongfully  discharged  the  plaintiff  from  re- 
questing him  to  marry  her  the  said  plaintiff,  To  the  plaintiff 's  damage  of 
<£ ,  and  therefore  she  brings  her  suit,  &^c. 


4.  For  a  breach  of  Promise  of  Marriage  where  the  Defendant  pro- 
mised  to  marry  the  Plaintiff  upon  condition  that  her  Father  would 
pay  a  Marriage  Portion. 

For  that  whereas  heretofore,  to  wit,  on  [<$*c.]  in  consideration  that  the 
plaintiff  being  then  unmarried,  at  the  defendant's  request,  had  then  under- 
taken and  promised  the  defendant  to  marry  the  defendant,  he  the  said  de- 
fendant undertook  and  then  promised  the  plaintiff  to  marry  her  the  said 
plaintiff  upon  condition  that  one  E.  F.,  the  plaintiff's  father,  would  pay 
the  defendant  the  sum  of  £ ,  as  a  marriage  portion  ;  and  the  plain- 
tiff avers  that  she,  ooniiding  in  the  said  promise  of  the  defendant,  hath 
always  since  the  making  the  same  remained  unmarried,  and  hath  been 
for  and  during  all  tthe  time  aforesaid,  and  still  is,  ready  and  willing  to 
marry  the  defendant,  whereof  he  always  had  notice  ;  and  although  a  rea- 
sonable time  for  the  defendant  to  marry  the  plaintiff  hath  elapsed  since 
the  making  of  the  defendant's  said  promise,  and  although  the  plaintiff, 
after  the  making  of  the  defendant's  said  promise,  to  wit,  on,  [4*^-]  re- 
quested the  defendant  to  marry  her  the  said  plaintiff,  and  the  said  E.  F. 
was  always  ready  and  willing,  and  then  offered  to  the  defendant  to  pay 

him  the  said  sum  of  £ ,  as  a  marriage  portion  with  the  said  plaintiff, 

whereof  the  defendant  then  had  notice,  yet  the  defendant,  not  regarding 
his  said  promise,  did  not  nor  would  when  he  was  so  requested  as  afore- 
said, or  at  any  time  before  or  afterwards,  marry  her  the  said  plaintiff,  but, 
on  the  contrary  thereof,  -the  defendant  hath  wholly  neglected  and  refu2»ed 

so  to  do,  To  the  plaintiff's  damage  of  £ ,  and  therefore  she  brings 

her  suit,  &,c, 
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MASTER  AND  SERVANT,  (x) 


1.  Form  of  special  Count  for  Wages,  (y) 

For  that  whereas  heretofore,  to  wit,  on  [_^c.  day  of  retainer  or  about  %ty\ 
in  coDMderation  that  the  plaiotiff,  at  the  request  of  the  defendeoit,  would 
enter  into  the  serrice  of  the  defendant  as  his  servant,  to  wit,  in  the  ca- 
pacity of  [a  footman,]  and  would  serve  the  defendant  in  that  capacity,  he 
the  defendant  then  promised  the  plaintiff  to  pay  him   for  such  services 

certain  wages,  to  wit,  after  the  rate  of  £ per  annum,  the  same  to  be 

paid  quarterly,  to  wit,  on  [sttiting  the  days  for  payment"]  during  the  con- 
tinuance of  such  service ;  and  the  plaintiff  avers,  that  he,  confiding  in  the 
said  promise  of  the  defendant,  did  then  enter  into  the  service  of  the  de- 
fendant in  the  capacity  and  upon  the  terms  aforesaid,  and  served  the  de- 
fendant in  the  capacity  and  upon  the  terms  aforesaid,  for  a  long  space  of 

time,  to  wit,  from  thence  until  and  upon  the day  of ,  a.  d. 

aforesaid ;  and  that  during  the  continuance  of  the  said  service,  to  wit,  on  the 
day  and  year  last  aforesaid/  a  large  sum  for  and  on  account  of  the  said 

wages  of  the  plaintiff,  at  the  rate  aforesaid,  to  wit,  the  sum  of  £ ,  for 

divers,  to  wit,  two  quarters  of  a  year  of  such  service  then  last  elapsed,  be- 
came and  was  due  and  payable  from  the  defendant  to  the  plaintiff;  yet  the 
defendant  hath  not  paid  the  said  sumof  <£— -^-,  or  any  part  thereof.  [Add 
account  stated  and  breach,  ante,  42. 


2.  hiddMatua  Count  for  Wages. 

Commencement  as  ante,  42,  to  the  asterisk,]  for  the  wages  or.  salary  of  the 
plaintiff  payable  by  the  defendant  to  the  plaintiff,  for  his  work  and  ser- 
vices f  by  him  done  and  rendered  as  the  hired  servant  of  and  for  the  de- 
fendant, and  upon  his  retainer,  and  in  [account  stated,  Spc.  as  ante,  43. 


3.  For  discharging  the  Plaintiff  from  Defendant* s  Service  before 
the  expiration  of  the  time  for  which  the  plaintiff'  was  engaged,  {z) 

For  that  whereas  heretofore,  to  wit,  on  [^c]  in  consideration  that  the 

(z)  See  Chit.  jua.  Contr.  2d  ed.  455  to  and  the  salary  is  payable  quarterly,  and 

459.  *  the  plaintiff  has  served  during  port  of  the 

(y)  It  may  oAen  be  expedient  to  declare  quarter,  it  seems  such  quarter's  salar^r  may 

specially  in   this  form ;   bat  the   common  be  recovered  on  the  common   indebitatus 

eoont,  rorm  2,  suffices.  count,  if  the  action  was  brought  aAer  the 

(z).  See  form,  Slc.  Dunn  v,  Murray,  9B.  expiration  of  the  quarter;  Gandell  v.  Pon- 

&  C.'780.     The  declaration  should  in  gen-  tigny,  1   Stark.  R.  198  ;  4  Campb.  375,  S. 

enil  be  special,   as  above,  for  dismissing  a  C. ;   Collins  t7.   Price,  2  M.  &.  P.  233;   5 

servant,  dz,c.  before  the  expiration  of  the  Biog.  132.  S.  C.     As  to  defences,  &c.  see 

stipulated  period  ;  see  Hulle  v.  Heightman,  pott,  Pleas,  tit.  **  Master  and  Servant."  In 

2  East,  145.     But  where  tho  dismissal  oc-  the  case  of  v^domestie  or  menial  servant,  it 

con  after  th«  commeDcement  of  a  quarter,  seems  that  a  general  hiring  is  impliedly  a 
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plaintiff,  at  the  request  of  the  defendant,  would  enter  into  the  emploj  of 
the  defendant  in  the  capacity  of  ['*  a  reporter  of  the  proceedings  of  the 
Court  of  King's  Bench,  and  also  of  proceedings  in  the  House  of  Com- 
mons, and  would  furnish  reports  of  such  proceedings  to  the  .defendant, 
his  servants  or  agents,  for  the  purpose  of  publication  in  a  public  newspa- 
per of  the  defendant,  as  the  case  may  6e,]  for  one  whole  year,  to  wit,  from 
the  day  and  year  aforesaid,  at  and  for  a  certain  salary  or  wages,  to  wit 
[*'  at  the  rate  of  five  guineas  per  week  throughout  the  year,"]  the  defen- 
dant undertook  and  promised  the  plaintiff  to  retain  and  employ  him,  the 
plaintiff,  in  the  capacity  aforesaid,  at  and  for  the  salary  or  wages  afore- 
said, and  continue  him  in  such  employ  for  one  whole  year,  to  wit,  from 
the  day  and  year  aforesaid ;  and  although  the  plaintiff,  confiding  in  the  said 
promise  of  the  defendant,  did  afterwards,  to  wit,  on  [S^c]  aforesaid,  enter 
into  the  employ  of  the  defendant  in  the  capacity  aforesaid,  and  on  the 
terms  aforesaid,  and  continued  in  such  employ  of  the  defendant  in  the 
capacity  aforesaid,  and  on  the  terms  aforesaid  ['*  and  did  furnish  reports 
of  such  proceedings  as  aforesaid  to  the  defendant,  his  servants  and  agents, 
for  the  purpose  of  publication  in  the  said  public  newspaper  of  the  defen- 
dant,"] for  a  long  space  of  time,  to  wit,  until  [4r^.]  and  although  the 
plaintiff  was,  on  the  day  and  year  last  aforesaid,  and  hath  always  been 
ready  and  willing,  and  then  offered  to  remain  and  continue  in  the  em- 
ploy of  the  defendant  in  the  capacity  aforesaid,  and  on  the  terms  afore- 
said [*'  and  to  furnish  such  repoi^s  as  aforesaid  for  the  purpose  tforesaid,'*] 
for  the  remainder  of  the  said  year ;  yet  the  defendant  did  not  nor  would 
continue  the  plaintiff  in  his  the  defendant's  said  employ  until  the  expira- 
tion of  the  said  year,  to  wit,  from  the  day  and  year  first  aforesaid,  but  on 
fthe  contrary  thereof,  during  the  said  space  of  one  year,  to  wit,  on  [^'c] 
aforesaid,  refused  to  suffer  the  plaintiff  to  continue  in  his  the  defendant's 
said  employ,  and  wrongfuUy  discharged  him  the  plaintiff  therefrom  with- 
out any  reasonable  or  probable  cause  whatsoever,  and  hath  thence  hitherto 
wholly  neglected  and  refused  to  retain  or  continue  the  plaintiff  in  his  the 
defendant's  employ  for  the  remainder  of  the  said  term ;  by  means  where- 
of the  plaintiff  hath  lost  and  been  deprived  of  all  the  wages,  profits,  and 
advantages  which  he  otherwise  might  and  would  have  derived  and  acquired 
from  being  continued  in  the  employ  of  the  defiendant  as  aforesaid,  and 
which  the  defendant  hath  from  that  time  wholly  refused  to  pay  or  cdlow 
to  the  plaintiff;  and  the  plaintiff  hath  been  and  is  by  means  of  the  premi- 
ses wholly  unemployed. 

hiring  01)  the  terms  of  a  month's  warning  72,  73,  and  n.  (a).     In  ihe  case  of  foremen, 

or  a  monih's  wages,  and  in  such  case  the  clerks,  &c.,  a  general  hiring,  at  leatt  if  en- 

declaration  should    lay    the   promise    and  gaged   at  wages  ** per  annum, ^^  appears  le 

breach  accordingly  ;  Robinson  V.  Uindman.,  be  tacitly  a  yearly  hiring,  there  being  do 

3  £sp.  R  235;  Beeston  v.  Collyer,  4  Bing.  custooj  of  the  particular  trade  to  the  con* 

309 ;  12  Moore,  552,  S.  C.  ptvr  Cur.  ;  Faw-  trary  ;  Beeston  v  Collyer ;  Fawcett  v.  Cash; 

cett  V.  Cash,  5  B.  <&.  Ad.  908,  909  ^  3  N.  A;  Turner  v.  Hobinson,  5  B.  ^b;  Ad.  788;  2  N. 

M.  177,  S.  C. ;  Nowlan  r.  AbleU,  1  Gale,  &,  M.  829,  S.  C. 
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NECESSARIES,  (a) 


Commencement  as  ante,  42,  to  the  asterisk,]  for  meat,  drink,  washing, 
lodging,  attendance,  and  other  necessaries  and  goods  found,  supplied,  and 
provided  by  the  plaintiff  for  the  defendant  [^  and  other  persons,"  if  the 
fact,]  at  hi»  request,  and  in  [culd  money  paid,  if  applicable,  and  account 
statedy  and  breach,  ante,  43. 


PARTNERS. 


1.  Declaration  bjf  a  surviving  Partner^  for  Goods  sold  by  the  late 

Firm.  (6) 

Commencement  in  the  ordinary  form,  ante,  1,  6,  7,  not  noticing  the  decease 
ed.  See  forms  of  commencement  where  the  death  occurs  after  the  writ,  ante, 
16.]  For  that  whereas  the  defendant,  in  the  life-time  of  one  E.  F.,  since 
deceased,  to  wit,  on  [^c]  was  indebted  to  the  plaintiff  and  the  said  E.  F. 

in  £ for  goods  sold    and  delivered  by  the  plaintiff  and  the  said  E.  F, 

to  the  defendant  at  his  request,  and  in  [^c.  stating  any  other  debt,]  and  in 

£ for  money  found  to  be  due  from    the  defendant  to  the  plaintiSTand 

the  said  E.  F.  upon  an  account  stated  between  them ;  and  the  defendant, 
in  consideration  of  the  premises,  *  then  promised  the  plaintiff  and  the 
said  E.  F.  since  deceased,  to  pay  them  the  said  moneys  on  request ;  yet 
the  defendant  hath  not  paid  any  tof  the  said  moneys,  or  any  part  thereof, 
to  the  said  plaintiff  and  the  said  E.  F.,  or  either  of  them,  in  the  life-time 
of  the  said  E.  F.,  or  to  the  plaintiff  since  the  death  of  the  said  E.  F.  [If 
it  be  material  to  prove  a  promise  to  the  plaintiff  since  the  death,  add  thefoU 
lowing  count :  **  and  whereas  also,"  S^c.  as  above,  to  the  asterisk,  **  after 
the  death  of  the  said  E.  F.,  to  wit,  on  [^•^•l  promised  the  plaintiff  to  pay 
him  the  last-mentioned  moneys  on  request ;  yet  the  defendant  hath  not 
paid  the  same  or  any  part  thereof,"  (c)]  To' the  plaintiff 's  damage  of 
£ ,  and  therefore  [<^c, 

(a)  For  board  and  lodging,  see  on/e,  92,  468;  Lloyd  r.  Archbowie,  2  Taunt.  324  ; 

Form  1;  Chit.  jun.   Cnntr.  Index,   '<  lu-  and  that  even  a  nomtna^  or  ostensible  part- 

fiiDt/'  **  Hasband  and  Wife/'  ncr,  having  no  interest,  and  not  in  factcon- 

(h)  See  form  on  a  bill  of  exchange,  ante,  trading,  need  not  be  Joined  as  a  plaintiff; 

88,  Form  28.     The  executor  uf  the  dereas>-  Kell  v.   Nainby,  10   B.  &  C.  20.     A  sur- 

ed  cannot   be  added  as  a  plaintiff,  1   Chit,  viving  partner  must  sue  specially  as  such  ; 

Plead.  5tb    ed.   21.     In   general,   all   the  Jell  v.  Douglas,   4  B.  &.   Aid.  374  ;  Israel 

partners,  when   living,  must  join,  or  the  v.  Simmons,  2  Stark.  R.  356. 
plaintiff  will  be  nonsuited  on  non-a^jump-        (e)  A   count  may  also   be  added   on   a 

sU,  ike.  see    Pleas,   "Partners,"  post;  1  canse  of  action  accruing   entirely   to   the 

Chit.  Plead.  5th  ed.  12.     But  it  seems  that  plaintiff  only  ;  Hancock  v.  Haywood,  3  T. 

a  dormant  partner   may  be   omitted  ;  see  K.  433 ;  Slipper  v.  Slidstone,  5   id.   493  ; 

Lereck  and   another  v.  Shaftoe,  1  £sp.  R.  Jell  v.  Douglas,  4  B.  &.  Aid.  374. 
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2.  Against  a  surviving  Partner,  (d) 

For  that  whereas  heretofore,  in  the  life-tirae  of  one  E.  F.,  since  deceas- 
ed, to  wit,  on  [<$'£.]  the  defendant  and  the    said  £.  t^.  were   indebted  to 

the  plaintiff  in  £ for  goods  sold  by  the  plaintiff  to  the  defendant  and 

the  said  E.  F.  at  their  request,  and  in  [4'<^-]  ^^^  ^^^  defendant  and  the 
said  E.  F.  since  deceased,  in  consideration  of  the  premises,  then  promised 
the  plaintiff  to  pay  him  the  said  moneys  on  request ;  yet  the  defendant 
and  the  said  E.  F.  in  his  life-time,  did  not,  nor  did  either  of  them,  pay, 
nor  hath  the  defendant,  since  the  death  of  the  said  E.  F.,  paid  any  of  the 
said  moneys  or  any  part  thereof,  (e)  To  the  plaintiff  *s  damage  [4'C* 


PROMISSORY  NOTES  IN  ORDINARY  CASES. 


^1.  Payee  against  Maker. 

For  that  whereas  the  defendant,  (f)  on  [4'^«]  made  his  promissory 
note  in  writing,  and  delivered  the  same  to  the  plaintiff,  and  thereby  pro- 
mised to  pay  (g)  to  the  plaintiff  ^100,  two  months  aftei*  the  date  thereof, 
which  period  hath  now  elapsed.  (A)  [Add  a  count  on  the  original  dsht^  see 
antey  42 ;  at  all  events  add  a  count  on  the  account  stated^  see  ante,  76,  note 
(r).  State  thaii  defendant  promised  to  pay  ''the  last-mentioned  several 
moneys,"  and  conclude^  that  he  hath  not  paid  '*  any  of  the  said  moneys,  or 
any  part  thereof.*'  It  will  he  observed  the  count  on  the  note  sufficiently  states 
the  promise  to  pay  the  ctmount  of  the  notcy  but  contains  no  breach. 


2.  Indorsee  against  Maker. 

For  that  whereas  the  defendant,  on  [4'<^*]9  made  his  promissory  note  in 
writing,  and  thereby  promised  to  pay  to  one  E.  F.  or  order,  J^lOO,  two 

(d)  It  is  never  necessary  to  declare  abatement  will  be  incurred,  unless  the 
against  a  surviving  partner  as  such;  he  others  be  dead,  or  out  of  the  jurisdiction  of 
may  be  sued  as  having  solely  contracted ;  the  Court,  see  3  &.  4  W.  4,  c.  42,  s.  8,)  it 
unfe,  89.  If  thecause  of  action  were  joint,  should  be  stated  that  the  defendant  (only) 
and  not  joint  and  several,  the  executor  of  made  the  note. 

the  deceased  is  not  liable  at  law;  1  Chit.  (g)  A  note,  "I  promise  to  pay,  or  cans* 

Plead.  5th  cd.  57.     As  to  suing  a  dormant  to  be  paid,"  may  be  declared  on  as   a  note 

partner,  see   id.  47 ;  Chit.   jun.  Contr.   2d  in  the  common  form;  Loveli  r.  Hill,  60. 

ed.  195,  196.  &P.238. 

(e)  A  count  on  a  debt  from,  or  a  promise  (A)  Averment  that  defendant  (who  bad 
by,  the  defendant,  may  be  here  inserted.  made  a  note  promising  to  pay  the  plaintiff 

(/)  Although  the  note  be  made  by  many  iClO,  fourteen  days  afUr  dale,  and  had  de- 
persons  joint/i^  and  severally f  yet  if  one  on-  livered  it  to  the  plaintiff*,)  promised,  when 
ly  be  sued,  it  may  be  stated  that  <*  he"  it  was  due,  to  pay  plaintiff  according  to 
(only)  made  the  note  without  noticing  the  the  tenor  thereof,  held  sufficient  oji  spe- 
other  makers  ;  aee  ante,  89.  If  a  note  be  cial  demurrer;  Banks  v.  Camp,  9  Bing. 
made  by  several  penona  jointly,  if  one  on-  604  ;  2  M.  &  Sc.  734,  S.  C. 
ly  be  sued,  (by  which  the  risk  of  a  plea  in 
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months  after  the  date  thereof,  which  period  hath  now  elapsed  ;  and  the 
said  E.  F.  then  indorsed  the  said  note  [to  one  G.  H.  who  then  indorsed 
the  same]  to  the  plaintiff,  whereof  the  defendant  then  had  notice,  and 
then,  in  consideration  of  the  premises,  promised  to  pay  the  amount  of  the 
said  note  to  the  plaintiff  (t)  according'  to  the  tenor  and  effect  thereof. 
[Add  count  upon  the  original  consideration j  if  any,  between  these  parties : 
conclude  witli  account  stated  and  brecuh,  as  in  last  form. 


3.  Indorsee  against  Payee  or  other  Indorser. 

For  that  jrhereas  one  E.  F.  on  [4*^.],  made  his  promissory  note  in 
writing,  and  thereby  promised  to  pay  to  the  defendant,  [or  **  G.  H."]  or 
order,  i£100,  two  months  after  the  date  thereof,  which  period  has  now 
elapsed  ;  and  the  defendant  [or  "  G.  H."]  then  indorsed  the  said  note  [to 
I.  J.,  who  then  indorsed  and  delivered  the  same]  to  [the  said  plaintiff; 
and  the  said  E.  F.  did  not  pay  the  amount  of  the  said  note,  although  the 
same  was  presented  to  him  on  the  day  when  it  became  due,  of  all  which 
the  defendant  then  had  due  notice.  [Add  one  count  upon  the  consideration 
for  the  bill,  if  any,  between  the  plaintiff  and  defendant :  at  cdl  events  add 
the  count  on  an  account^ stated.  The  promise  will  be  to  pay  *'the  said  mo- 
neys respectively" — not  *•  last-mentioned  moneys.^ 


4.  Payee  against  Maker  qf  note  made  in  the  body  payable  at  a 

particular  place,  (k) 

For  that  whereas  the  defendant,  on  [<$-c.],  made  his  promissory  note  in 
wrting,  and  delivered  the  same  to  the  plaintiff,  and  thereby  promised  to 
pay  fto  the  plaintiff  at  [Messrs.  E.  F.  and  Co.,  Lombard  Street]  jf  100, 
two  months  after  the  date  thereof,  which  period  has  now  elapsed  ;  and 
the  defendant  hath  not  paid,  or  caused  to  be  paid,  the  amount  of  the  said 
note,  or  any  part  thereof,  although  the  said  note  was  afterwards,  to  wit, 
on  the^day  when  it  became  due,  presented  at  the  said  [Messrs.  E.  F.  and 
Co.,  Lombard  Street,  aforesaid],  for  payment  thereof.  [Add  count,  Sfc. 
as  directed  J  Form  1,  ante,  152. 

(i)  This  18  correct,  although  tho  promise  110;  Chit  jun.  Rills,  863;  Exon  v.   Rus- 

i«  Dot  stated   to   have   beefi   made  to   the  sell,  4  M.   ^  Sel.   505;  Chit.  jun.  Bills, 

ptainiiff;  see  Banks  v.  Camp,  2  M.  &  S.  949;  Calisghan  v.   Aylett,  2  Campb.  55]  ; 

734  ;  9  Bing.  604,  S.  C. ;  Chit.  jun.   Bills,  Chit.  jun.  BiMs,  320 ;  Price  v.  Mitchell,  4 

1687;  which  applies  in  principle,  although  Campb.  200  ;  Chit.  jun.  Bills,  933;  Wil- 

the  action  was  there  by  the  payee.  liaras  r.  Waring,  10  B.  &  C.  2 ;  Chit.  jun. 

(k)  In  this  case   a  presentment  at  the  Bills,  1453.     It  is  a  fatal  variance  to  omit 

particular   place   must  be   ayerred,   and  if  the  statement  that  the   note  was  thus  spe- 

the  defendant  specially  deny  the  present-  cially  payable,   provided  defendant  plead 

ment,  it  must  be  proved  at  the  trial ;  San-  that  he  did  not  make  the  note,  and  take  the 

derson  V.  Bowes,  14  East,  500;  Chit. Jun.  objection   at  the  trial;  Trinder  v.  Smed- 

Bills,  839;  Dickinson  v.  fiawes,  16  Cast,  ley,  1  Harr.  Sc  W.  164. 

[tl54] 
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5.  The  like  where  the  Place  isrnentioned  only  at  the  foot  or  in  thB 

margin  of  the  Note.  (I) 

The  form  will  he  precisely  as  in  the  last  casCf  except  that  instead  of  intro- 
ducing the  words  *'  at  Messrs.  E.  F.  &.c."  as  being  embodied  in  the  notti 
tjiere  should  be  introduced  the  following  allegalio^i  after  the  words  "which 
period  has  now  elapsed  ;"  viz,  ''  And  the  said  defendant  then  made  the 
said  note  payable  at  Messrs.  E.  F.  and  Co.,  Lombard  Street." 


6.  Payee  v.  Maker  of  Note  payable  on  Demand,  or  after  Notice,  (m) 

For  that  whereas  the  defendant,  on  [^T^*]*  made  bis  promissory  note  in 
writing,  and  deUvered  the  same  to  the  plaintiff,  and  thereby  promised  to 
pay  to  the  plaintilT  on  demand  .£100;  and  the  plaintiff  avers  that  after- 
wards, to  wit,  on  [<$•<*.],  payment  of  the  said  note  was  demanded  by  him 
of  the  defendant.  [If  payable  **  after  notice y*^  state  the  note  accordingly , 
and  instead  of  stating  the  demand,  aver  "  that  afterwards,  to  wit,  on  [^c], 
notice  was  given  by  the  plaintiff  to  the   defendant  to  pay  the   said  sum  of 

money  at  the  expiration  of then  next,  according  to  the   tenor  and 

effect  of  the  said  note,  and  the  time  for  payment  thereof  hath  elapsed." 
[Add  count,  and  conclude  as  directed,  Form,  1  ante,  152. 


7.  Against  Maker  of  Note  payable  by  Instalments  where  the  tohoU 

Sum  is  due. 

For  that  whereas  the  defendant,  on  [^-c.],  made  his  promissory  note  in 
writing,  and  delivered  the  same  to  the  plaintiff,  and  thereby  promised  to 
pay  to  the  plaintiff  .£100  in  manner  following,  viz.  £20  on  the  1st  day  of 
February,  in  the  year  aforesaid,  £40  on  the  first  day  of  March,  in  the 
year  aforesaid,  and  the  remainder  of  the  said  sum  of  jf  100  on  the  first 
day  of  April,  in  the  year  aforesaid,  all  which  periods  have  now  respec- 
tively elapsed.  [Add  count,  and  conclude  as  directed.  Form  1,  ante,  152. 


fS.  The  like  where  the  times  for  Payment  of  some  only  of  the 

Instalments  have  elapsed. 

The  forms  will  be  like  the  last,  except  that  instead  of  the  allegaiion  "all 
which  periods  have  now  respectively  elapsed,"  it  will  be  stated,  "and  al- 
though the  periods  for  payment  of  the  said  first  and  second  instalments 
[the  instahnents  in  arrear,  according  to  the  fact  \  have  respectively  elapsed, 


(I)  The   averment    of   presentment   in  surplusage,  and  need  not  be  proved ',  Chit, 

such  case  is  not  necessary  ;  see  Cbit.  jun.  Bills,  8th  ed.  640,  note  (6). 

Bills,  23.     But  semble,  averment  of  pre-  (m)  The   demand  seems  xmnBCOUUj} 

sentment  when    not  necetsary,  is  mere  but  the  notice  in  the  second  case  is  esssD- 


[fl55] 


tiai. 


DECLARATIONS  IN  ASSUMPSIT :— P.  NOTES.  165 

the   defendant  hath  jQot  paid  the  same,  or  either  of  them,  or  any   part 

thereof."     And  the  promise  and  breach  in  the  common  count,  ante,  42,   toili 

be  confined  to  tlu  **  last-mentioned"  mwieys.     If  by  the  terms  of  the  note 

the  whole  of  the  principal  is  at  once  to  become  due  if  any  instalment  be  not 

paid,  set  out  the  note  accordingly,  and  show  the  non-payment  of  the  instalment 

first  in  arrear,  and  the  breach  at  the  end  will  be  that  defendant  hath  not 

paid  "  any  of  the  said  moneys,"  S^c. 


9.  On  Note  payable  to  E.  F.  or  Bearer. 

For  that  whereas  the  defendant,  on  [fj*^*]*  made  his  certain  promissory 
note  in  writing,  and  thereby  promised  to  pay  to  E.  F.  or  bearer  ^100, 
two  months  after  the  date  thereof,  which  period  hath  now  elapsed;  and 
the  said  E.  F.  then  delivered,  transferred  and  assigned  the  said  note  to 
the  plaintiff,  and  he  then  became,  and  was,  and  is  the  lawful  bearer 
thereof;  and  the  defendant,  in  consideration  of  the  premises,  then  pro- 
mised to  pay  the  amount  of  the  said  note  to  the  plaintiff,  according  to 
the  tenor  and  effect  thereof.  [Add  count,  afid  conclude  as  directed.  Form 
1,  ante,  152. 


10.   On  Country  Bank  Note  payable  in  the  Body  in  Town  or 

Country,  (n) 

For  that  wh^eas  the  defendants,  on  [4*^*Jy  &t  [the  Truro  Union  Bank], 
made  their  promissory  note  in  writing,  and  thereby  promised  to  , pay 
[No.  50]  or  bearer,  on  demand  there,  that  is  to  say,  at  the  said  [Truro 
Union  Bank],  or  at  [Messrs.  E.  F.  and  Co.,  bankers,  Lombard  Street, 
London,]  <£100,  and  the  said  note  was  then  transferred  and  delivered  to 
the  plaintiff,  and  he  then  became,  and  was,  and  is  the  lawful  bearer  there* 
of;  and  the  defendants,  in  consideration  of  the  premises,  then  promised 
to  pay  the  amount  of  the  said  note  to  the  plaintiff,  according  to  the  tenor 
and  effect  of  the  said  note ;  and  afterwards,  to  wit,  on  [4*^0*  ^^^  ^^^^  ^^^^ 
was  presented  for  payment  at  the  8€ud  [Messrs.  E.  F.  and  Co.,  bankers, 
Lombard  Street,  London,  aforesaid]  ;  and  afterwards,  to  wit,  on  [4*^*]9 
the  said  note  was  presented  at  the  said  [Truro  Union  Bank]  for  payment 
thereof,  [or  state  a  presentment  at  one  place  only,  according  to  the  fact ;] 
but  the  defendants  have  not  paid,  or  caused  to  be  paid,  the  amount  of  the 
said  note,  or  any  part  thereofy«and  the  same  is  in  tarrear.  [It  was  usual 
to  add  a  second  count  like  the  above,  omitting  the  averment  of  presentment  at 
the  London  bankers ;  and  a  third  count  showing  only  tlie  presentment  at  such 
bankers  ;  but  this  is  prohibited  by  the  late  Rules  on  Pleading.  Add  a  count 
on  the  original  debt,  if  any  ;  at  all  events,  the  account  stated ;  and  conclude 
as  directed,    ante,  152,  Form  1.     The  breach  will  be  in  that   count,  "  that 


fn)  S«e  Chit,  jan.  BillSi  77,  78,  note  (0- 
Vol.  L  21  [+156] 
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defendants   have  notf  nor   hath  either  of  them,  paid   the  last-mentioned 
moneys,"  ^c. 


1 1 .  Against  Payee,  being  Indorser,  who  had  not  dtie  Notice  of 
Dishonor,  hvJt  had  no  Effects  with  Maker,  (o) 

The  form  will  he  like  Form  3,  ante,  153,  omitting  the  averment  '*  of  all 
which  the  defendant  then  had  due  notice,"  and  inserting  instead  thefol' 
lowing  allegation,  '*  and  the  plaintiff  avers  that  when  the  said  note  was 
made,  and  from  thence  until  and  at  the  time  when  the  same  hecame  due 
and  was  so  presented  for  payment,  the  said  E.  F.  [the  maker^  had  not  in 
his  hands  any  effects  of  the  defendant,  nor  was  there  at  any  time  any 
consideration  or  value  for  the  said  £.  F.'s  making  the  said  note,  or  pay- 
ing the  amount  of  the  same,  or  any  part  thereof,  [and  the  said  note  was 
made  for  the  accommodation  and  at  the  request  of  the  defendant,  if  the 
fact  he  50,]  nor  hath  the  defendant  sustained  any  damage  by  reason  of  his 
not  having  had  notice  of  the  non-payment  of  the  said  note."  [Add  a 
count  on  the  original  deht  and  on  the  account  stated,  ^c, ;  see  ante,  153, 
Form  3. 


IN  CASE  OF  PARTICULAR  PERSONS. 


12.  By  Executor,  or  Administrator,  of  Payee  v.  Maker,  (p) 

Commencement  as  ante,  9  or  14.]  For  that  whereas  the  defendant,  to 
wit,  on  [^c.  J,  made  his  promissory  note  in  writing,  and  delivered  the 
same  to  the  said  £.  F.  in  his  life-time,  and  thereby  promised  to  pay  to  the 
said  E.  F.  jf  100,  two  months  after  the  date  thereof,  which  period  has  now 
elapsed.  [Proceed  as  directed  in  Forms,  19,  20,  ante,  84, 85,  declaring,  if 
expedient,  in  another  count,  as  there  suggested. 


13.  Against  the  Executor,  or  Administrator,  of  the  Maker^ 

Commencement  as  ante,  9  or  14.]  For  that  whereas  the  said  E.  F.  in  hi^ 
life-time,  to  wit,  on  l^c],  made  his  promissory  note  in  writing,  and  deli- 
vered the  same  to  the  plaintiff,  and  thereby  promised  to  pay  to  the  plain- 
tiff <£100,  two  months  after  the  date  thereof,  which  period  has  now- 
elapsed.     [Proceed  as  directed,  ante,  85,  Fortn  22. 


(o)  See  Chit.  jon.  Biirs,  57,  58.  snid  E.  F.  in  bis   rife-ttme,"  instead  of  the 
(p)  If  the  action  be  by  the    representa-  words  **  the    plaintiff;"  and  the    declara- 
tive of  an    indorsee   against   an  indorser^  tion  should,  if  necessary,  be  on  the  prlnci* 
Form  3,  antB^  153,  may  readily  be   altered  pie  of  Form  20,  ante,  85. 
lo  meet  the   case,  aging  the  words  ^^  the 
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tl4.  By  the  Assignees  of  a  Bankrupt  Payee  v.  the  Maker. 

For  that  whereas  the  defendant,  before  the  bankruptcy  of  the  said  E. 
F.,  to  wit,  on  [4'^*]»  made  his  promisdorj  note  in  writing,  and  delivered 
the  same  to  the  said  £.  F.  before  he  became  a  bankrupt,  and  thereby 
promised  to  pay  to  the  said  E.  F.  <£100,  two  months  after  the  date  there- 
of, which  period  has  now  elapsed.  \^Proceed  as  directed,  ante,  87,  Form 
25,  attending  to  the  stiggestian  as  to  laying  promises  to  the  plaintiffs. 


15.  By  a  surviving  Payee  v.  Maker. 

For  that  whereas  the  defendant  in  the  life-time  of  one  E.  F.  since  de. 
ceased,  to  wit,  on  [^c],  made  his  promissory  note  in  writing,  and  deliv- 
ered the  same  to  the  plaintiff  and  the  said  E.  F.  since  deceased,  and 
thereby  promised  to  pay  to  thci  plaintiff  and  the  said  E.  F.  J^IOO,  two 
months  after  the  date  thereof,  which  period  has  now  elapsed.  \^Add  a 
count  an  the  original  debt  and  on  the  account  stated,  laying  the  debt  andpro' 
mise  to  pay  the  '*  last-mentioned  moneys  to  the  plaintifis  and  the  said  E.  F, 
since  deceased,"  and  breach  as  ante,  88,  Form  28;  151,  Form  1.  If  ad- 
visable under  the  circumstances^  declare  as  directed  in  Form  28,  ante,  88. 


16.  By  Husband  and  Wife,  on  Note  payable  to  Wife  before  Mar- 
riage, V.  the  Maker. 

For  that  whereas  the  defendant,  whilst  the  said  [Mary]  was  sole  and 
unmarried,  to  wit,  on  [^T^*])  made  his  promissory  note  in  writing,  and  de- 
livered the  same  to  the  said.  [Mary],  and  thereby  promised  to  pay  to  the 
said  [Mary]  .£100,  two  months  ["weeks"  or  "  days"]  after  the  date  there- 
of, which  period  has  now  elapsed.  [Proceed  as  directed,  ante,  89,  Form 
29,  attending  to  the  directions  there  given. 


REWARD. 


DecUtrationfor  a  Reward  offered  by  the  Defendant  by  Public 
Advertisement  for  the  Discovery  of  an  Offender,  {q) 

For  that  whereas  heretofore,  to  wit,  on  [4*^0'  ^^^  defendant  caused  to 
be  published  a  placard  or  advertisement,  whereby,  after  reciting  that  W. 
C.  had  been  robbed,  and  that  there  was  great  reason  to  suppose  that  he 
had  been  murdered,  the  defendant  did  promise  and  undertake,  that  who- 


(q)  Williams  v,  Carwardine,  5  C.  &  P.  566 ;  4  B.  &  Ad.  621,  S.  C. ;  aee  Chit.  jun. 
Cootr.  2d  ed.  9,  note  (o)  ;  433,  note  1. 
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soever  would  fgive  such  information  as  might  lead  to  a  discovery  of  the 
murderer  of  the  said  W.  C  should,  on  convictiariy  receive  a  reward  of 
^0,  and  that  any  person  concerned  therein,  or  privy  thereto,  except  the 
person  who  actually  committed  the  offence,  should  be  entitled  to  such  re- 
ward, and  every  exertion  used  to  procure  a  pardon ;  by  the  said  placard 
or  advertisement,  the  defendant  directed  that  the  said  information  should 
be  given^and  application  for  the  said  reward  be  made,  to  him,  or  Mr.  W« 
C.  solicitor,  Hereford;  and  the  plaintiff  avers  that  he,  confiding  in  the  said 
promise  of  the  defendant,  and  not  being  the  party  who  actually  commit- 
ted  the  said  offence,  did  afterwards,  to  wit,  on  [^-c.J,  give  to  the  defen- 
dant such  information  as  led  to  the  discovery  of  the  murderer  of  the  said 
W.  C. ;  and  that  afterwards,  to  wit,  at  the    assizes  of  our  lord  the  king 

duly  held  at ,  in  and  for  the  county  of  H.,  on  [^S*^.]*  ^^^  ^'  ^-   ^^^ 

was  guilty  of  the  said  offence,  to  wit,  the  murder  of  the  said  W,  C,  wa« 
in  due  course  of  law,  tried  for  and  convicted  of  the  said  murder,  in  con* 
sequence  of  such  information  so  given  by  the  plaintiiT  as  aforesaid  :  of 
all  which  the  defendant  afterwards,  to  wit,  on  f^*'^*]''  ^^^  notice,  and  was 
then  requested  by  the  plaintiff  to  pay  him  the  said  sum  of  money.  [Add 
account  stated,  promise  to  pay  the  '*  last-mentioned  sum,"  and  breach  in 
payment  of  either  of  the  said  moneys,  ^c,  ante,  42,  43. 


SALE  OF  GOODS,  (q) 


1.  Declaration  for  the  price  of  Goods. 

See  the  common  indebitatus  count,  ante,  42,  43,  which  applies  whether 
the  goods  were  sold  at  a  fixed  price  or  upon  a  quantum  meruit,  or  were 
bought  on  a  valuation  by  third  persons,  or  not,  ante,  102,  n.  (d).  111,  n. 
(x) ;  as  to  growing  Crops,  Tillages,  &c.  ante,  102,  Forms,  1,2;  post,  tit. 
**  Tillages;"  Fixtures,  ante.  111,  Form  I.  The  declaration  should  be  for 
goods  ^^  bargained  and  sold,"}zof  *'sold  and  delivered,''^  see  ante,  43,  where 
the  vendor  retains  the  goods  in  his  possession  as  a  lien  for  the  price,  6lc*, 
or  the  purchaser  has  not  accepted  the  goods  actually  or  constructively ; 
the  contract  being  perfect  in  other  respects ;  Boulter  v,  Arnott,  1  C.  & 
M.  333;  Acebal  v.  Levy,  10  Bing.  376 ;  4  M.  &  Sc.  217,  S.  C.  The  de- 
claration should  be  special,  1st.  Where  the  action  is  not  against  the  ven- 
dee, but  against  a  party  who  guaranteed  the  price,  if  the  vendee  made  de- 
fault, ante,  115,  note  (e).  But  where  the  defendant  himself  bought  the 
goods,  though  delivered  to  another,  the  common  count  for  goods  sold  and 
delivered  to  defendant  suffices,  see  Bull  ».  Sibbs,  8  T.  R.  328  ;  Amies  r. 

{q)  Seo  in  general,  Russ  on  Vendors  ;  353.  As  to  the  Statute  of  Frauds  as  it  af^ 
Long  on  Fersonal  Property  ;  3  Chit.  Com.  fects  the  sale  of  goods,  id.  305  to  321.  See 
L.  272i  Chit.  jun.  Contr.  2d  ed.  S97  to    ^o^/,  Pleas,  tic.  <' Sale  of  Goods." 
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StevenS)  1-  Stra.  127.     Iloweyer  in  such  case  it  is  not  unusual  to  declare 
*^  for  the  price  and  value  of  goods  bargained  and  sold  by  the  plaintiff  to 
the  fdefendant,  and  delivered  by  the  plaintifi'  to  another  person  at  the  de- 
fendant's request."     2d.  The  declaration  must  be  special,  for  not  accept- 
ing, see  Forms,  in/ra,  where  there  has  been  no  delivery  or  acceptance  of 
the  goods,  and  by  reason  of  their  being  mixed  and  undistinguished  from 
others,  or  not  having  been  weighed  out,  &.c.  to  ascertain  the  exact  price, 
&c.,  no  property  in  the  identical  gtiods  has  vested  in  the  defendant,   and 
they  have  ^ot  been  appropriated  to  his  use,  &.c. ;  see  the  cases  cited, 
Chit.  jun.  Contr.  2d  ed.  299  to  303  ;  Rohde  v.  Thwaites,  6  B.  &  C.  38S ; 
Gillett  r.  Hill,  2  C.  &  M.  535,  per  Bayley,  J. ;  Elliot  v.  Pybus,  4  M.   & 
Sc.  389:  the  latter  case   relates  to  goods  manufactured  for  defendant. 
3dly.  Where  by  the  terms  of  the"  contract  the  goods  are  to  be   paid  for 
by  a  bill  of  exchange  or  promissory  note,  and  the  vendee  refuses  to  give 
it,  it  is  necessary  to  declare  against  him  specially  for  such  default ;  Mus-* 
sen  o.  Price,  4  East,  147 ;  Dutton  v.  Solomonsou,  3  B.  &  P.  562  ;  but  the 
price  of  the  goods  may  be  recovered  in  such  case  on  the  common  count 
for  goods  sold,  if,  at  the  time  the  writ  was  issued,  which  is  now  tlie  com- 
mencement of  the  action  in  all  the  Courts,  the  credit   to  be  given  by  the 
bill  or  note  had  expired;  Swancott  v.  Westgarth,  4  East,  75;  Hall  v. 
Odber,  11  East,  118;  Brooke  v.  White,  1  New  R.  330;  Helps  r.  Winter- 
bottom,  2  B.  6l  Ad.  431.     If  a  bill  be  given  for  the  price  and  be  dishon- 
ored, the  vendor  may  declare  for  goods  sold  ;  Fry  v.  Hill,  7  Taunt.  397; 
Owenson  v,  Morse,  7  T.  R.  64 ;  but  whilst  the  credit  agreed  upon  is  un- 
expired, an  action  for  the  price  is  not  maintainable  ;  except  in  cases  of 
fraud  vitiating  the  contract  ab  initio,  and  then  the  form  of  action  should 
be  trover^  and  not  founded  on  the  contract ;  Ferguson  v.  Carrington,  9 
B.  &;  C.  59;  Strutt  v.  Smith,  1  C,  M.  6l  R.  312.     Where  there  is  an  en- 
tire contract  for  work  and  labor  and  materials,  the  latter  cannot  be  recov- 
ered  under  the  count  for  goods  sold  ;  Cotterell  w.  Apsey,  6  Taunt.  322 ; 
1  Marsh.  581,  S.  C.   4th.  In  general,  if  goods  are  to  be  paid  for  partly  in 
money  and  partly  in  goods  to  be  delivered,  the  vendor  must  declare  spe- 
cially ;  but  if  the  goods  are  deHvered  to  him  in  part  performance,  the  mo^ 
ney  may  be  recovercnl  under  the  common  count,  ante,  104,  note  (g),  tit. 
'*  Exchange."  A.  sells  beer  to  B.  iii  casks,  giving  him  notice  that  unless  he 
returns  the  casks  in  a  fortnight  he  will  be  considered  the  purchaser.     B. 
omitted  to  return  the  casks  within  the  limited  time,  and  Lord  Ellenbo- 
rough  was  clearly  of  opinion  that  he  was  not  liable  on  a  count  for  goods 
sold  and    delivered,  the  whole  resting  on  special  agreement ;  Lyons  v. 
Barnes,  2  Stark.  R.  39  ;  Sheddy  o.  Sanders,  5  B.  &.  C.  628.     But  it  seems 
that  the  common  count  for  goods  sold  and  delivered  will  suffice,  where 
goods  delivered  on  the  terms  of  sale  or  return  are  retained  an  unreasona- 
ble time,  or  after  the  specified  period  ;  Bayley  v,  Gouldsmith,  Peak.  R. 
56;  Harrison  r.  Allen,  1  C.  &  P.  235.     Meaning  of  a  contract  to  deliver 
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"  all  naptha  defendant  shoi^d  make  in  his  business  and  not  less  than 
,"  and  form  of  declaration,  Neale  ».  M'Kenzie,  2  C,  M.  &.  R.  61. 


t^.  Declaration  on  a  Contract  for  the  Purchase  of  Hemp  to  be  deliv- 
ered at  a  named  "  place  in  the  months  of  September  and  October,** 
and  to  be  paid  for  by  the  Buyer's  Acceptance,  payable  six  Months 
from  date  of  Invoice  and  Delivery ;  where  the  Vendors  neglected 
to  deliver  the  Hemp  within  the  time  specified,  but  the  Defendant  qf^ 
terwards  agreed  to  accept  it.{r) 

First  Count  for  not  paying  by  a  Bill. 

For  that  whereas  on  the  13th  day  of  August,  a.  d.  1813,  the  plaintiffs, 
at  the  request  of  the  defendant,  bargained .  and  sold  to  the  defendant  a 
large  quantity,  to  wit,  ten  tons  of  St.  Petersburgh  clean  hemp,  of  the 
import  of  the  year  1813,  and  to  be  delivered  at  Hull  of  fair  merchantable 
quality  and  good  condition,  in  all  the  months  of  September  and  October 
then  next,  at  ^84  for  each  and  every  ton  thereof,  to  be  paid  for  by  the 
defendant's  acceptance,  payable  in  London,  at  six  months  from  the  date 
of  the  invoice  and  delivery ;  and  in  consideration  thereof,  and  that  the 
plaintiffs,  at  the  request  of  the  defendant,  had  undertaken  and  promised 
the  defendant  to  perform  and  fulfil  the  terms  of  the  said  bargain  and  sale 
in  all  things  on  the  part  of  the  plaintiffs  to  be  performed  and  fulfilled,  the 
defendant  undertook  and  promised  the  plaintiffs  to  pay  them  for  the 
said  hemp  according  to  the  terms  of  the  said  bargain  and  sale,  and  al- 
though the  plaintiffs  were  ready  and  tmlling  (5)  to  have  delivered  at  HuD 
to  the  defendant  the  said  hemp  in  the  time  mentioned  in  the  said  terms  of 
the  said  bargain  and  sale,  and  also  ever  since  the  month  of  October  in 
the  year  afocjesaid  have  been  and  still  are  ready  and  willing  to  deliver  the 
same  to  Hull  to  the  defendant,  and  the  plaintiffs  heretofore,  to  wit,  on  the 
6th  day  of  November,  1813,  (f)  delivered  to  the  defendant  an  invoice  of 

(r)This  declaration,  containing  bIx  counts,  ery  of  the  hemp,   and,  conaequently,   was 

was   /ramed    by     Lord   Tenterden,   C.  J.  liable    to    the    action.     See  the  form    of 

when  at  the  bar,  and   settled  by  an    emi-  the   declaration    in    Cvff  ▼.  Ptnn,    1    M. 

nent  Barrister,  now  on  the  bench.     It  is,  Sei-  22,  23,  under  circumstances  very  sim- 

therefore,  given  fully  ;  but  only  one  count  ilar  to  the  above.     In  that  case  it  was  held, 

can  now  be  adopted  under  the  New  Rules,  that  the  alteration  of  the  original  terms   of 

The  following  was  the  form  of  the  agree-  the  agreement  as  to  the  time  of  delivery 

ment  or  broker^s  note  :-^"  Hull,  August  13,  might  be  by  parol.     See,  however  G099  v. 

"1813.— Sold   for   account   of /Messrs.  M.  Lord   J^ugtnt,  5  B.  &,  Ad.  58,  67;  Rip- 

"  &  Sons  to  Mr.  G.  G.,  ten  tons  of  St.  Pe-  pinghall  v.  Loyd,  5  B.  &  Ad.  742;   Taylor 

« tersburgh    clean    hemp,    of  this  year's  v.   HiUary,  }    Gale,  22;   Hoad/y   v.  .Vac- 

«  import,  and  to  be  deUcered  at   //it//,  of  laine,4   M.  dt  Sc.  340;  Chit.  jun.    Contr. 

**fair  merchantable  quality  and  good  condi-  2d  ed.  90. 

<*  tion  In  all  the  months  of   SeptemAer  and        {s)  This  averment  seems  sufficient,  J?aw- 

«  October  n^xt,  at  £34  per  ton,  payment  per  son  v.  Johnson,  1    Ea.st,   203;   Waterhoust 

<<  the  buyer's  aeceptance,  payable  in    Lon-  v.  Skinner,  2  B.  ^  P.  447. 
<<  don  six  months  from  date  of  invoice  and         {t)  So  in  the  original  draft.     Q«.  wheth- 

"  delivery."     Mr.  Abbott   was  of  opinion  er  a  delivery  lot'M  en  cAs  prescribed  time  or 

that  the  defendant  had,  by  a  subseouent  let-  a  dispensation  thereof  should  not  be  shown 

ter,  waived  the  original  time  for  the  deliv-  in  this  count  ? 
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the  said  hemp,  bearing  date  the  day  and  year  last  aforesaid,  and  to  wit, 
on  the  day  and  year  last  aforesaid,  drew  a  certain  bill  of  exchange  for 
tlie  amount  of  the  purchase-money  of  the  said  hemp,  bearing  date  the 
day  and  year  last-aforesaid,  and  payable  at  six  mouths  date,  and  then 
requested  the  defendant  to  accept  the  same  bill  of  exchange  so  as  to 
make  it  such  an  tacceptance  of  the  defendant  as  was  to  be  given  as 
aforesaid,  according  to  the  terms  of  the  said  bargain  and  sale,  yet  the  de- 
fendant, not  regarding  his  said  propaise  and  undertaking,  did  not  nor 
would  accept  the  said  bill  of  exchange,  nor  hath  he  at  any  time  hitherto 
accepted  the  said  bill  of  exchange,  nor  given  any  such  acceptance  as  was 
to  be  given  by  the  defendant  in  that  behalf  as  aforesaid,  nor  aily  accep- 
tance whatever  in  payment  for  the  said  hemp,  or  in  any  manner  paid  the 
said  plaintifls  for  the  same,  but  hath  hitherto  wholly  refused  and  still  doth 
refuse  so  to  do. 

Second  Count — More  general,  and  stating  that  Plaintiffs  drew  the 
Bill^^for  not  accepting  the  Hemp  or  the  BiU. 

And  whereas  also  heretofore,  to  wit,  on  the  13th  August,  1813,  in  consi- 
deration that  plaintiffs,  at  the  request  of  defendant,  had  bargained  and 
sold  to  liim,  defendant,  another  large  quantity,  to  wit,  ten  tons  of  such 
other  hemp  as  was  agreed  upon  between  them  in  that  behalf,  at  ^84  for 
each  and  every  ton  thereof,  to  be  paid  for  by  the  defendant's  acceptance, 
payable  in  London  at  six  months  from  the  date  of  the  invoice  and  deli- 
very, and  that  the  plaintiffs,  at  the  defendant's  request,  had  undertaken 
and.  promised  the  defendant  to  deliver  the  said  last-mentioned  hemp  to 
him  at  Hull,  in  all  the  months  of  September  and  October  then  next,  the 
defendant  undertook  and  promised  the  plaintiffs  to  accept  and  receive  the 
said  last-mentioned  hemp  of  and  from  them  the  said  plaintiffs,  and  to  pay 
them  for  the  same  in  manner  aforesaid  ;  and  although  the  plaintiffs  were 
ready  and  willing  to  have  delivered  at  Hull  to  the  defendant  the  said  last- 
mentioned  hemp  in  the  time  in  that  behalf  last  aforesaid;  and  also  ever 
since  the  month  of  October,  in  the  year  aforesaid,  have  been  and  still  are 
ready  and  willing  to  deliver  the  same  at  Hull  to  the  defendant,  and  al- 
though the  plaintiffs  heretofore,  to  wit,  on  the  5th  November,  a.  d.  1813, 
requested  the  defendant  to  accept  and  receive  the  said  last-mentioned 
hemp,  and,  to  wit,  on  the  day  and  year  last  aforesaid,  delivered  to  the 
defendant  an  invoice  of  the  said  last-mentioned  hemp,  bearing  date  as 
therein  mentioned,  and,  to  wit,  on  the  day  and  year  last  aforesaid,  re- 
quested the  defendant  to  give  to  them  such  acceptance  as  last  aforesaid  in 
payment  for  the  said  last-mentioned  hemp,  yet  the  defendant,  not  regard- 
ing his  said  last-mentioned  promise  and  undertaking,  did  not  nor  would 
accept  or  receive  the  said  last-mentioned  hemp,  nor  give  to  the  said  plain- 
tiffs such  acceptance  as  last-aforesaid  in  payment  for  the  said  last-men- 
tioued  hemp,  nor  hath  he  at  any  time  hitherto  given  them  any  acceptance 

in  payment  for  the  said  last  mentioned  hemp,   or  in  any  manner  paid 
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them  for  the  same,  but  hath  hitherto  wholly  rejfbsed  and  still  doth  refuse 
so  to  do. 

Third  Count — On  Defendant's  agreement  after  the  specified  period 
of  delivery  y  to  accept  and  pay  for  the  Hemp  if  delivered  without 
delay — stating  the  original  Bargain. 

And  whereas  also  heretofore,  to  wit,  on  the  13th  August,  a.  d.  1813, 
the  tplaintiffs,  at  the  defendant's  request,  bargained  and  sold  to  the  said 
defendant  another  large  quantity,  to  wit,  ten  tons  of  St.  Peter8bar§^ 
clean  hemp,  of  the  import  of  the  year  1813,  and  to  be  delivered  at  Hull, 
of  fair  merchantable  quality  and  condition,  in  all  the  months  of  Septem- 
ber and  October  then  next,  at  £S4  for  each  and  every  ton  thereof,  to  be 
paid  for  by  the  said  defendant's  acceptance,  payable  in  London  at  six 
months  after  the  date  of  the  invoice  and  delivery,  but  which  said  last- 
mentioned  hemp  was  not  required  by  nor  delivered  to  the  said  defendant 
in  the  said  months  of  September  or  October,  and  thereupon  afterwards, 
to  wit,  on  the  3d  day  of  November,  in  the  year  aforesaid,  in  consideration 
that  the  plaintiffs,  at  the  request  of  the  defendant,  would  without  further 
delay  deliver  to  him  an  invoice  of  the  said  last-mentioned  hemp,  and  de- 
liver the  said  last-mentioned  hemp  to  the  defendant  at  Hull,  he  th$  de- 
fendant undertook  and  promised  the  plaintiffs  to  accept  and  receive  the 
said  last-mentioned  hemp  of  and  from  the  plaintiffs^  and  to  pay  them  for 
the  same  at  the  rate  in  that  behalf  aforesaid,  by  an  acceptance  of  the  de- 
fendant, pa^'^able  in  London,  at  six  months  from  the  date  of  the  invoice 
and  delivery,  and  although  the  plaintiffs  aflerwards  and  without  any  fur- 
ther delay,  to  wit,  on  the  5th  day  of  November,  in  the  year  aforesaid, 
delivered  to  the  defendant  an  invoice  of  the  said  last-mentioned  hemp, 
bearing  date  as  therein-menti'oned,  and  were  without  further  delay,  to  wit, 
on  the  day  and  year  last-aforesaid,  and  have  ever  since  been  ready  and 
willing  to  deliver  the  said  last-mentioned  hemp  to  the  defendant  at  Hull 
aforesaid,  and,  to  wit,  on  the  day  and  year  last-aforesaid, 'requested  the 
defendant  to  accept  and  receive  tie  said  last-mentioned  hemp, and,  to  wit, 
on  the  day  and  year  last-aforesaid,  drew  a  bill  of  exchange  on  the  de- 
fendant for  the  purchase-money  for  the  said  last-mentioned  hemp,  beai^ 
ing  date  on  Az^c.  last-mentioned,  and  payable  six  months  af^er  date,  and 
then  requested  the  defendant  to  accept  the  said  bill  of  exchange,  yet  the 
defendant,  not  regarding  his  said  last-mentioned  promise  and  undertak- 
ing, did  not  nor  would  accept  or  receive  the  said  last-mentioned  hemp, 
nor  accept  the  said  last-mentioned  bill  of  exchange,  nor  hath  he  at  any 
time  hitherto  accepted  or  received  the  said  last-mentioned  hemp,  nor  ac- 
cepted the  said  last-mentioned  bill  of  exchange,  neither  hath  he  at  any 
time  hitherto  given  any  acceptance  for  the  said  last-mentioned  hemp,  nor 
in  any  manner  paid  the  plaintiffs  for  the  same,  but  hath  hitherto  wholly 

refused  and  still  doth  refuse  so  to  do. 
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Fourth  Count — The  like,  provided  the  Hemp  should  be  delivered  in 

a  reasonable  time. 

And  whereas  also  heretofore,  to  wit,  on  the  13th  August,  a.  d.  1813, 
the  plaintiffs,  at  the  request  of  the  defendant,  bargained  and  sold  to  the 
defendant,  a  large  quantity,  to  wit,  ten  tons  of  other  such  hemp  as  had 
been  agreed  upon  between  them,  at  £84  for  each,  and  every  ton  thereof* 
to  be  paid  for  by  an  acceptance  of  the  defendant,  as  agreed  upon  in  that 
behalf,  tto  be  delivered  at  Hull  within  a  time  agreed  upon  between  them, 
but  which  said  last-mentioned  hemp  was  not  required  by  nor  dehvered  to 
the  defendant  within  the  time  agreed  upon,  and  thereupon  afterwards,  to 
wit,  on  the  3d  day  of  November  in  the  year  aforesaid,  in  consideration  of 
the  said  last-mentioned  premises,  and  that  the  plaintifis,  at  the  request  of 
the  defendant,  would,  within  a  reasonable  time  then  next  following,  deliver 
an  invoice  of  the  said  last-mentioned  hemp  to  the  defendant,  and  deliver 
the  said  last-mentioned  hemp  to  the  defendant  at  Hull,  he  the  said  de- 
fendant undertook  and  promised  the  plaintifTs  to  pay  them  for  the  said 
last-mentioned  hemp  at  the-  rate  in  that  behalf  aforesaid,  by  an  acceptance 
of  him,  the  said  defendant,  payable  in  London,  at  six  months  from  the 
date  of  the  invoice  and  delivery,  and  although  the  said  plaintiff  within  a 
reasonable  time,  to  wit,  two  days  then  next  following,  to  wit,  on  the  5th 
day  of  November  in  the  year  aforesaid,  delivered  to  the  defendant  an  in- 
voice of  the  said  last-mentioned  hemp  bearing  date  the  day  and  year  last- 
aforesaid,  and  were  within  such  reasonable  time  as  aforesaid,  and  ever 
since  have  been  ready  and  willing  to  deliver  the  said  last-mentioned  hemp 
to  the  defendant  at  Hull,  and  although  the  plaintiffs  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  requested  the  defendant  to  give  them 
such  acceptance  as  last-aforesaid  in  payment  for  the  said  last-mentioned 
hemp,  yet  the  defendant,  not  regarding  his  said  last-mentioned  promise 
and  undertaking,  did  not  nor  would  give  to  the  plaintiff's  such  acceptance 
as  last  aforesaid,  nor  any  other  acceptance  in  payment  for  the  said  last- 
mentioned  hemp,  nor  hath  he  at  any  time  hitherto  given  any  acceptance 
for  the  said  last-mentioned  hemp,  or  in  any  manner  paid  the  said  plain- 
tifis  for  the  same,  but  hath  hitherto  wholly  refused  and  still  doth  refuse 
so  to  do. 

Fifth  Count — On  a  Contract  to  deliver  and  accept  without  delay , 

not  stating  the  original  Bargain. 

And  whereas  also  afterwards,  to  wit,  on  the  3d  day  of  November,  in  the 
year  aforesaid,  in  consideration  that  the  plaintiffs,  at  the  defendant's  re- 
quest, had  bargained  and  sold  to  the  defendant,  a  certain  other  large  quan- 
tity, to  wit,  ten  tons  of  St.  Petersburgh  clean  hemp,  of  the  import  of  the 
year  1813,  of  fair  merchantable  quality  and  Condition,  at  .£84  per  ton, 
to  be  paid  for  by  the  defendant  to  the  said  plaintiff's  by  an  acceptance  of 
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the  said  defendant,  and  payable  in  London,  at  six  months  from  the  date 
of  the  invoice  and  delivery,  and  had  undertaken  and  promised  the  de- 
fendant to  deliver  the  said  last-mentioned  hemp  to  him  at  Hull  without  de- 
lay, the  defendant  undertook  and  promised  the  plaintiffs  to  pay  them  for 
the  said  last-mentioned  hemp  in  manner  aforesaid,  and  the  plaintiffs  in 
fact  say  that  they  were  without  delay  from  the  time  of  making  the  said 
last  mentioned  promise  and  undertaking,  and  continually  hitherto  hare 
been  and  still  are  ready  and  willing  to  deliver  the  said  last-mentioned 
hemp  to  the  defendant ;  and,  to  wit,  on  the  5th  day  of  tNovember  in  the 
year  aforesaid,  requested  the  defendant  to  accept  and  receive  the  said 
last-mentioned  hemp,  and  although  the  plaintiffs  did,  without  delay,  to  wit, 
on  the  day  and  year  last-aforesaid,  deliver  to^he  defendant  an  invoice  of 
the  said  last-mentioned  hemp  bearing  date  the  day  and  year  last  afore- 
said, and,  to  wit,  on  the  day  and  year  last  aforesaid,  drew  a  bill  of  ex- 
change on  the  defendant  for  the  purchase-money  of  the  said  last-mentioned 
,  hemp,  bearing  date  the  same  day  and  year  last  aforesaid,  and  payable  six 
mouths  aAer  date,  and  then  requested  the  defendant  to  accept  the  said 
last-mentioned  bill  of  exchange,  yet  the  defendant,  n3t  regarding  his  said 
last-mentioned  promise  and  undertaking,  did  not  nor  would  accept,  nor 
hath  he  at  any  time  hitherto  accepted,  the  said  last-mentioned  bill  of  ex- 
change, nor  hath  he  given  the  plaintiffs  any  such  acceptance  as  was  to  be 
given  in  that  behalf  as  aforesaid,  or  any  other  acceptance  in  payment 
for  the  said  last-mentioned  hemp,  nor  in  any  manner  paid  the  plaintiffs 
or  either  of  them  for  the  same,  but  hath  hitherto  wholly  refused  and 
still  doth  refuse  so  to  do. 

Sixth  Count — General  Count  to  pay  by  BiU  at  six  months  from 
date  of  Invoice  and  Delivery,  for  not  giving  the  Bill,  (u) 

And  whereas  also  aflerwards,  to  wit,  on  the  3d  day  of  November,  in 
the  year  aforesaid,  in  consideration  that  the  plaintiffs,  at  the  request  of 
fTle  defendant,  would  sell  and  deliver  to  the  defendant  a  certain  other 
large  quantity,  to  wit,  ten  tons,  of  other  hemp,  at  and  for  a  large  price 
or  sum,  to  wit,  .£*84  for  each  and  every  ton  thereof,  to  be  paid  for  by  the 
defendant  to  the  plaintiffs  by  an  acceptance  of  the  defendant,  payable  in 
London,  at  six  months  from  the  date  of  the  invoice  and  delivery,  he  the 
said  defendant  undertook  and  promised  the  plaintiffs  to  pay  them  for  the 
same  in  manner  aforesaid;  and  the  plaintiffs  in  fact  say,  that  they  confid- 
ing in  the  said  last-mentioned  promise  and  undertaking  of  the  defend- 
ant, to  wit,  on  the  5th  day  of  November,  in  the  year  aforesaid,  did  sell 
.  the  sai (Mast-mentioned  hemp  to  the  defendant,  and  that  they  continually 
from  thenceforth  hitherto  have  been,  and  still  are  ready  and  willing  to  de- 
liver the  said  last-mentioned  hemp  to  the  defendant,  and  although  the 
plaintiffs  afterwards,  to  wit,  on  the  day  and  year  last-aforesaid,  delivered 
to  the  defendant  an  invoice  of  the  said  last-mentioned  hemp,  bearing  date 

(u)  See  anUt  159  :  see  from  7,  post,  168, 
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as  therein  mentionedr  and,  to  wit,  on  the  day  and  year  last  aforesaid, 
requested  the  defendant  to  give  them  such  acceptance  (z)  as  last-afore? 
said  in  payment  for  the  said  last-mentioned  hemp,  jet  the  defendant,  not 
regarding  his  said  last-mentioned  promise  and  undertaking,  did  not  nor 
would  give  the  plaintiffs  such  acceptance  as  last-aforesaid,  nor  any 
other  acceptance  in  payment  for  the  last  mentioned  hemp,  nor  hath  he 
at  any  time  hitherto  given  them  any  acceptance  in  payment  for  the  last- 
mentioned  hemp,  tnor  in  any  manner  paid  them  for  the.  same,  but  hath 
hitherto  wholly  refused  and  still  doth  refuse  so  to  do.  [^A  count  for  goods 
bargained  and  sold  cannot  be  added^  see  New  Rules,  Add  account  stated 
and  breachy  ante^  42. 


3^.  Declaration  against  the  Vendee  of  Goods  sold  ^^al  the  market 
price,^^  for  not  accepting  them ;  showing  a  Resale,  (y) 

For  that  whereas  the  defendant  heretofore,  to  wit,  on  [^c]  bargained 
for  and  bought  of  the  plaintiff,  and  the  plaintiff,  at  the  request  of  the  de- 
fendant, theii  sold  to  the  defendant  a  certain  large  quantity,  to  wit,  1000 
barrels  of  nuts,  at  a  certain  price  or  value,  to  wit,  at  the  then  usual  and 
common  shipping  price  for  nuts,  at  the  port  of  Gijon,  in  the  kingdom  of 
Spain,  to  be  delivered  by  the^plaintiff  to  the  defendant  at  London,  on  the 
arrival  of  the  said  nuts  from  the  port  of  Gijon  at  London,  and  to  be  paid 
for  by  the  defendants  to  the  plaintiff  on  the  delivery  thereof,  and  the 
freight  for  the  carriage  thereof  to  be  paid  by  the  defendant ;  and  in  con* 
sideration  thereof,  and  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  deliver  the  said  quantity  of  nuts  to  the  clefendant  at  London  afore- 
said, the  defendant  undertook  and  promised  the  plaintiff  to  accept  the 
said  nuts  of  and  from  him  the  plaintiff,  and  to  pay  him  for  the  same  on 
the  delivery  thereof  to  the  defendant ;  and  the  plaintiff  avers,  that  the 
usual  and  common  shipping  price  and  value  of  the  said  nuts  at  the  said 
port  of  Gijon  at  the  time  of  the  making  of  the  said  promise  of  the  defen- 
dant, was  at  and  after  the  rate  of  £S  Is.  4d,  for  each  and  eyery  barrel 
of  the  said  nut» ;  and  although  the  plaintiff  afterwards  and  on  the  arrival 

of  the  said  nuts  at  London  from  Gijon  aforesaid,  to  wit,  on  the day 

of ,  A.  D. ,  was  ready  and  willing,  and  then  tendered  and  offered 

to  deliver  the  said  nuts  to  the  defendant,  and  then  requested  the  defend- 
ant to  accept  the  same  and  to  pay  him,  the  plaintiff,  for  the  same  as  afore- 
said ;  yet  the  defendant,  not  regarding  his  said  promise  and  undertaking, 
did  not  nor  would,  when  he  was  so  requested,  or  at  any  time  before  or  af- 
terwards, accept  the  said  nuts,  or  any  part  thereof,  of  or  from  the  plain- 
tiff, or  pay  him  for  the  same,  or  any  part  thereof,  at  the  rate  aforesaid  or 

(z)  Q^.  whether  it  should  not  be  shown  16S,  From  7. 
that  plaintiffs  drew  a  bill,  or  that  defend-        (y)  See  form,  &e.  Acebal  r.  Levy,  10 

ant  discharged  them  from  so  doing,  as  de-  Bing.  376;  4  M.  d&  Sc.  217,  S.  C. 
fendant  was  to  be  the  acceptor  ;  see  pott, 
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otherwise,  but  wholly  neglected  and  refused  so  to  do  ;  whereby  the  plain- 
tiff necessarily  incurred   a  great   expense,  to  wit,  £ ,  in   keeping  the 

said  goods  and  chattels,  and  in  endeavoring  fo  procure  the  completion  of 
the  said  contract  by  the  defendant  on  his  part ;  and  afterwards,  to  wit,  on 
[^•c.J  the  plaintiff  was  forced  to  resell  (2)  and  did  resell  the  said  nuts  at 
and  for  a  much  less  price  than  the  price  so  to  have  been  paid  by  the  de- 
fendant for  the  same,  to  wit,  at  a  loss  and  deficiency  of  £ ,  besides 

the  costs  and  charges  of  such  resale,  amounting  to  a  large  sum,  to  wit, 

£ ;  and  the  tplaintiff  was  and  is,  by  means  of  the  premises,  otherwise 

damnified.     [Add  account  stated  and  breach,  ante,  42.  ^ 


4.  Assumpsit  foi'  not  taking  away  Timber  sold  by  the  Plaintiff  to 
the  Defendant,  and  lying  upon  the  Plaintiff's  Lands,  (a) 

For  that  whereas  the  plaintiff,  on  [^-c]  at  the  request  of  the  defendant, 
bargained  with  the  defendant  to  sell  to  him,  and  the  defendant  agreed  to 

buy  of  the  plaintiff  a  large  quantity  of  timber,  to  wit, oak  trees  [S^c] 

at  the  rate  or  price  of  i&d,  for  each  and  every  foot  thereof,  to  be  fetched, 
taken,  and  carried  away  by  the  defendant  from  the  lands  of  the  plaintiff, 
whereon  the  same  then  w*ere,  within  a  reasonable  lime  then  next  follow- 
ing, and  to  be  paid  for  by  the  defendant,  when  removed,  at  the  rate 
aforesaid,  and  in  consideration  thereof,  and  also  in  consideration  that  the 
plaintiif,  at  the  like  request  of  the  defendanifr  had  undertaken  and  prom- 
ised the  defendant  to  permit  and  suffer  the  defendant  to  fetch,  take,  and 
carry  away  the  said  timber  from  the  said  lands  of  the  plaintiff,  the  defen- 
dant then  undertook  and  promised  the  plaintiff  to  fetch,  take,  and  carry 
away  the  said  timber  from  the  said  lands  of  the  plaintiff,  and  to  pay  the 
plaintiff  for  the  same  at  the  rate  aforesaid  witliin  a  reasonable  time  then 
following ;  and  although  the  plaintiff  hath  always  been  ready  and  willing 
to  suffer  and  permit  the  defendant  to  fetch,  take,  and  carry  away  the  said 
timber  from  the  said  lands  of  him  the  said  plaintiff,  and  a  reasonable  time 
for  the  taking  away  and  paying  for  the  said  timber  as  aforesaid  hath 
elapsed  ;  yet  the  defendant  hath  not,  although  afterwards,  to  wit,  on  [4$>c.] 
requested  by  the  plaintiff  so  to  do,  fetched,  taken,  or  carried  away  the  said 
timber,  or  any  part  thereof,  from  the  said  lands,  or  accepted  or  paid  the 
plaintiff  for  the  same ;  and  there  is  now  due  and  owing  from  the  defend- 
ant to  the  plaintiff  for  and  on  account  of  the  price  of  the  said  timber  at 

the  rate  aforesaid,  a  large  sum,  to  wit,  £ .     [Add  account  stated  and 

breach,  ante,  42. 

(2)  If  the  vendee  refuse  to  pay  for  the  C. ;   Hone  v.  Miiner,  Pcake  R.  58,  3d  ed. 

{oods,  the  vendor  may  resoll,  and  sue  spe-  Std  vide  Greaves  v.  Ashlin,  3  Cump.  426. 
cioHy  for  the   loss  on  the  resale  ;   Maclean         (a)  Smith  v.  Surinan,  9  B.  &.  C.  561. 
r.  Dunn,  1  M.  <fc  P.  761  ;  4  Ring.  72:2,  S. 
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5,  On  DefendanVs  promise  to  return  or  pay,  by  a  certain  time,  for  a 
Uorae  received  by  DefendarU  from  Plaintiff  on  trial. 

For  that  whereas  lieretofore,  to  wit,  on  [^t.]  before  the  hour  of  twelve 
o'clock  at  noon  on  the  same  day,  in  consideration  that  the  plaintiff,  at 
the  request'of  the  defendant,  would  deliver  a  certain  gelding  of  the  plain- 
tiff of  a  large  price  and  value,  to  wit,  <£21,  to  be  had  and  used  on  trial  by 
the  defendant,  he  the  defendant  undertook  and  then  promised  the  plain- 
tiff to  return  the  said  gelding  to  the  plaintiff  by  twelve  o'clock  at 
noon  on  the  day  and  year  aforesaid,  or  to  pay  him  the  said  sum  of  <£21 
for  the  same ;  and  the  plaintiff  avers,  that  he,  confiding  in  the  said  prom- 
ise of  the  defendant,  did  afterwards,  to  wit,  on  [^c.'\  aforesaid,  before 
twelve  o'clock  at  noon  of  tthe  same  day,  deliver  the  said  gelding  to  the 
defendant  to  be  had  and  used  on  trial  by  him  the  defendant  as  aforesaid ; 
nevertheless  the  defendant,  not  regarding  his  said  promise,  did  not  nor 
would  return  the  said  gelding  to  the  plaintiff  by  twelve  o'clock  at  noon 
on  the  day  and  year  aforesaid,  nor  hath  he  hitherto  (although  on  [($*r.] 
requested  so  to  do,)  paid  the  said  sum  of  £2\  or  any  part  thereof,  to  the 
plaintiff  for  the  same,  but  hath  hitherto  wholly  neglected  and  refused  so 
to  do.     [Add  account  stated  and  breach,  ante,  42. 


6.  By  the  Vendor  against  the  Vendee  of  Goods,  for  not  accepting 
them  ;  where  the  Goods  wejx  to  have  been  delivered  in  parcels  or 
different  days,  and  to  be  paid  for  on  delivery,  with  a  discount, 
fyc.  (b) 

For  that  whereas  heretofore,  to  wit,  on  [^c]  the  defendant  bargained 
for  and  bought  of  the  plaintiff,  and  the  plaintiff,  at  the  request  of  the  de- 
fendant, then  sold  to  the  defendant  a  large  quantity,  to.  wit,  twenty  tons 
of  oil,  at  a  certain  rate  or  price,  to  wit,  [4*^-]  ^or  each  and  every  ton 
thereof^  usual  allowance,  to  be  free  delivered,  half  in  the  month  of  Feb- 
ruary then  next,  and  the  remainder  in  the  month  of  March  then  next, 
and  to  be  paid  for  upon  each  delivery  in  ready  money,  allowing  £2  lO.s. 
per  cent,  discount,  half  of  the  oil  to  be  delivered  in  the  last  fourteen  days 
in  February  then  next,  and  the  other  half  to  be  delivered  in  the  last  four- 
teen days  in  March  then  next ;  and  in  consideration  thereof,  and  that  the 
plaintiff,  at  the  request  of  the  defendant,  had  then  undertaken  and  prom- 
ised the  defendant  to  deliver  the  said  oil  to  him  the  defendant  at  the 
times  and  manner  aforesaid,  he  the  said  defendant  undertook  and  then 
promised  the  plaintiff  to  accept  the  said  oil  of  and  from  the  plaintiff,  and 
to  pay  him  for  the  same  on  the  delivery  thereof  to  him  the  defendant  as 
aforesaid ;  and  although  the  plaintiff  afterwards  and  at  the  time  in  the 
said  contract  in  that  behalf  mentioned,  to  wit,  on  [4r^']  ^^^  ready  and 


(b)  See  form,  &c.  Boonnan  r.  Nash,  9  B.  &  C  145. 
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willing  to  deliver  one-half  of  the  said  oil  to  the  defendant,  and  afterwards, 
to  wit,  at  the  other  time  in  the  contract  mentioned,  to  wit,  on  L^"^-]  ^^ 
ready  and  willing  to  deliver  the  residue  of  the  said  oil  to  the  defendant, 
usual  allowances  being  made  as  aforesaid,  and  although  the  plaintiff  ^as 
ready  and  willing  to  allow  such  discount  as  aforesaid,  of  which  premises 
the  defendant,  at  those  respective  times,  had  notice,  and  was  requested 
by  the  plaintiff  to  receive  and  pay  for  the  said  oil  as  aforesaid;  yet  the 
defendant,  not  regarding  his  said  promise  and  undertaking,  did  not  nor 
would  at  those  times,  or  at  any  other  times,  accept  the  said  oil,  or  any 
part  thereof,  of  or  from  him  the  plaintiff,  or  pay  him  for  the  same,  or  any 
part  thereof,  as  aforesaid,  but  then  wholly  neglected  and  refused  so  to  do; 
by  reason  whereof  [^c.  as  before,  Form  3 ;  cM  account  stated  and  breach, 
ante,  42,  4*c. 


fT.  Assumpsit  on  the  promise  of  a  Buyer  of  Goods  to  pay  for  them 

by  a  good  Bill  of  Exchange,  (c) 

For  that  whereas  heretofore,  to  Wit,  on  [^c]  in  consideration  that  the  . 
plaintiff,  at  the   defendant's  request,  would  sell  and  deliver  to  him  forty 

tons  of  iron,  at  the  price  of per  cwt.,  the  defendant  promised  the 

plaintiff  to  pay  him  for  the  said  iron  by  a  bill  of  exchange  drawn  at  three 
month's  date,  or  made  equal  to  cash  in  three  months,  on  delivery  of  the 
said  goods,  and  that  such  bill  should  be  satisfactory  to  the  plaintiff;  and  the 
plaintiff  avers  that  he,  confiding  in  the  said  promise,  afterwards,  to  wit^ 
on  l^c]  sold  and  delivered  the  said  quantity  of  iron  to  the  defendant 
upon  the  terms  aforesaid,  the  price  thereof  at  the  rate  aforesaid,  amount- 

iAg  to  a  large  sum,  to  wit,  £ ;  and  although  the  plaintiff  afterwards^ 

to  wit,  on  [4*^*]>  requested  the  defendant  to  pay  him  the  plaintiff  the  said 
price  of  the  said  iron  by  such  bill  of  exchange  as  aforesaid,  (d)  and  was 
always  ready  and  willing  to  take  the  same  according  to  the  said  contract, 
yet  the  defendant  hath  not  paid  to  the  plaintiff  the  said  price'  of  the  said 
iron  by  a  bill  of  exchange  payable  in  three  months  from  the  date  thereof, 
or  made  equal  to  cash  in  three  months,  which  was  satisfactory  to  the 
plaintiff,  or  otherwise  howsoever,  but  hath  wholly  neglected  and  refused 
so  to  do  ;  by  means  whereof  the  plaintiff  hath  lost  and  been  deprived  of 
the  use  and  benefit  of  the  said  bill,  and  is  otherwise  injured.  [A  count 
for  goods  bargained  and  sold  cannot  be  added,  see  New  Rules.  Add  account 
stated  and  breach,  ante,  42. 


(c)  Soe  forms,  Fair  v.  M'lver,  16  East,        (d)  See  Form  1,  ante,  160  to  164,  and 
130 ;  antCf  160  to  164  ;  as  to  the  law,  see    notes. 
ante,  159. 
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8.  Against  the  Purchaser  of  Goods  at  a  Sale  by  Auction  for  not 
giving  security  for  the  price  according  to  the  Conditions,  the 
Credit  not  having  expired. 

For  that  whereas  the  plaintiflf  heretofore,  to  wit,  on  [iijrc.],  caused  to  be 
put  up  and  expotsed  to  sale,  by  public  auction,  in  lots,  certain  goods  and 
chattels,  one  of  the  said  lots  being  a  certain  horse,  to  wit,  a  colt,  upon  and 
subject  to  the  following  terms  and  conditions  of  sale,  that  is  to  say,  that 
the  highest  bidller  should  be  the  purchaser ;  that  the  purchaser  should  be 
allowed  seven  months'  credit  for  the  payment  6f  the  prices,  after  giving 
such  security  as  should  be  approved  of  by  a  certain  person,  to  wit,  J.  W.  P., 
on  the  part  of  the  said  plaintiff,  or  that  such  purchasers  respectively 
should  at  their  election  pay  down  the  price  of  the  lots  purchased  by  them 
respectively  at  the  time  of  the  said  sale,  and  in  that  event  that  a  certain 
sum  should  be  deducted  by  way  of  discount  from  the  amount  of  the  pur- 
chase moneys  to  be  paid  by  such  purchasers  respectively,  that  is  to  say, 
at  the  rate  of  £5  per  cent,  thereon  ;  of  all  which  said  premises  the  de- 
fendant, at  the  time  when  the  said  goods  and  chattels  were  so  put  up  and 
exposed  to  sale  as  aforesaid,  to  wit,  on  the  day  and  tyear  aforesaid,  had 
notice  ;  and  the  plaintiff  in  fact  saith,  that  at  and  upon  the  said  sale  by 
auction,  to  wit,  on  the  day  and  year  aforesaid,  the  defendant  became  and 
was  the  highest  bidder  for,  and  was  declared  to  be  and  became  the  pur- 
chaser of  the  said  horse,  upon  and  subject  to  the  said  terms  and  condi- 
tions of  sale,  at  and  for  a  certain  sum  of  money,  to  wit,  the  sum  of  j£^7: 
J35.,  then  bid  by  the  defendant  for  the  same ;  and  in  consideration  there- 
of, and  that  the  plaintiff  had  then  delivered  the  said  horse  to  the  defen- 
dant as  such  purchaser,  he  then  promised  the  plaintiff  to  pay  him  the 
said  sum  down  for  the  said  horse  upon  being  allowed  such  discount,  or  to 
pay  him  the  same  at  the  expiration  of  such  seven  months'  credit,  and  to 
give  him  such  security  for  the  payment  thereof  as  last  aforesaid ;  and 
although  the  plaintiff  hath  been  always  ready  and  willing  to  perform  the 
tmd  contract  on  his  part,  yet  tlte  defendant,  not  regarding  his  said  pro- 
mise, hatb  not,  although  then  requested  by  the  plaintiff  so  to  do,  paid 
him  the  said  sum  of  ^ ;  135.  or  any  part  thereof,  or  given  any  security  for 
the  same,  or  any  part  thereof,  according  to  the  said  terms  and  conditions 
of  sale,  but  hath  hitherto  wholly  neglected  and  refiised  so  to  do ;  and  the 
said  sum  of  £7 ;  ISs.  remains  wholly  unpftid,  and  the  plaintiff  hath  not 
any.6ecurity  for  the  payment  thereof.     [Add  account  stated  and  breach^ 

ante,  A% 
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9.  Against  the  Vendor  for  not  delivering  the  Goods  to  tlie 

Purchaser,  {e) 

For  that  whereas  heretofore,  to  wit,  on  [^c],  the  plaintiff,  at  tlie  re- 
quest of  the  defendant,  bargained  and  agreed  with  the  defendant  to  buy 
of  him,  and  the  defendant  then  sold  to  the  plaintiff  divers   goods,  to  wit, 

[5ft'.l,  at  the  price  of  £ ,  to  be  delivered  by  the  defendant  (/*)  to  the 

plaiutifi'  on  [cj-c.  according  to  the  fact],  and  to  be  paid  for  by  the  plaintiff 
to  the  defendant  on  the  delivery  thereof  as  aforesaid,  [if  it  be  paid  for  hy 
bili,  state  the  fact,  alleging  a  readiness  to  accept  or  give  it,  ^c] ;  and  in 
consideration  thereof,  and  that  the  plaintiff,  at  the  request  of  the  defend- 
ant, had  then  promised  the  defendant  to  accept  and  receive  the  said  goods, 
and  to  pay  him  for  the  same  at  the  rate  or  price  aforesaid,  he  the  defen- 
dant undertook  and  then  promised  the  plaintiff  to  deliver  the  said  goods 
to  the  plaintiff  as  aforesaid  ;  and  although  the  time  for  the  delivery  of 
the  said  goods  as  aforesaid  hath  long  since  elapsed,  and  the  plaintiff  hath 
always  been  ready  and  willing  [g)  to  accept  and  receive  the  said  goods, 
and  to  pay  for  the  same  at  the  rate  or  price  aforesaid,  whereof  the  de- 
fendant afterwards,  to  wit,  on  the  said  [4'^«]»  '^^^  notice,  ["  and  was  then 
requested  by  the  plaintiff  to  deliver  to  him  the  said  goods  on  the  terms 
aforesaid,"(^)]  yet  the  defendant,  not  regarding  his  said  promise,  did  not, 

nor  t would,  on  the  said day  of  -; ,  a.  d. ,  or  at  any  other  time, 

deliver  the  said  goods,  or  any  part  thereof,  to  the  plaintiff,  but  wholly 
neglected  and  refused  so  to  do,  whereby  the  plaintiff  hath  lost  and  been 
deprived  of  divers  great  gains  and  profits  which  might,  and  otherwise 
would,  have  arisen  and  accrued  to  him  from  the  delivery  of  the  said 
goods  to  the  plaintiff  as  aforesaid.  [^Add  account  stated  and  breach,  ante, 
42. 


10.  Against  a  Vendor  on  his  promise  to  return  a  Sum  deposited  with 
him  by  the  Plaintiff,  and  to  be  returned  if  Plaintiff  should  on  tri- 
al of  a  Horse  decline  to  purchase  it. 

For  that  whereas  the  defendant  heretofore,  to  wit,  on  f^"*^*!'  ^®*  P^^ 
sessed  of  a  certain  horse,  and  was  desirous  of  selling  the  same,  and  there- 
upon, on  [4*<^0»  ^^  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  would  pay  to  and  deposit  with  the  defendant  a  certain  sum  of 

money,  to  wit,  £ ,  he  the  defendant  undertook  and  then  promised  the 

plaintiff  to  let  him  have  the  said  horse  on  trial,  and  that  if  the  plaintiff 
did  not  upon  such  trial  like  the  said  horse,  and  declined  buying  the  same, 

,1  — — ^^ 

(€)  Chit.  jun.  Contr.  2d  ed.  350.  stated  ;  but  a  request  of  delivery  innst  be 

(/)  If  plaintiff  was  to  send  for  tbem,  alleged  where  tbe  contract  is  that  the  goods 
state  the  fact,  and  an  offer  to  take  them  should  be  delivered  generally  or  on  re- 
away,  with  a  request  to  defendant  to  heal-  quest,  Bach  v.  Owen,  5  T.  R.  409.  De- 
lowed  to  take  them,  &c,  mand   of  delivery  by   servant,    Sqaier  r. 

(g)  A  tender  of  the  price  need   not  be  Hunt,  3  Price,  58. 
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he  the  defendant  would  take  back  the  said  horse,  and  would  return  and 
repaj  the  said  sum  of  money  to  the  plaintiff,  when  he  the  plaintiff  should 
return  and  redeliver  the  said  horse  to  the  defendant ;  and  the  said  plain- 
tiff avers,  that  he,  confiding  in  the  said  promise  of  the  defendant,  did 
then  paj  to  and  deposit  with  the  defendant  the  said  sum  of  monej,  and 
then  received  the  said  horse  on  the  terms  and  for  the  purpose  aforesaid ; 
aad  the  plaintiff  further  saith,  that  although  he  did  not  like  the  said 
horse  on  trying  the  same,  and  then  declined  to  buy  the  said  horse,  and 
hath  always  been  readyand  willing  to  return  the  same  to  the  defendant, 
whereof  the  defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
had  notice,  and  the  plaintiff  then  offered  to  return  and  then  tendered  the 
said  horse  to  the  defendant,  and  requested  him  to  return  and  repay  to 
him  the  plaintiff  the  said  sum  of  £,  ■      ,  yet  the  defendant,  not  regard- 
ing his  said  promise,  did  not  nor  would  accept  or  receive  back  the  said 
horse  from  the  plaintiff,  or  repay  or  return  to  him  the  said  sum  of  mo- 
ney, or  any  part  thereof,  but  hath  neglected  and  refused  so  to  do  ;  and 
by  means  of  the  premises  the  plaintiff  hath  incurred  divers  expenses,  in 

the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ , 

in  and  about  the  keeping,  feeding  and  taking  care  of  the  said  horse,  and 
endeavoring  to  cause  the  defendant  to  take  back  the  same,  and  hath  lost 
and  been  deprived  of  the  use  and  benefit  of  the  said  first-mentioned 
sum  of  money,  and  was  and  is  otherwise  injured.  \Add  account  stated^ 
and  breach^  as  ante,  42. 


tSCHOOLM  ASTER. 


L  Declaration  by  a  Schoohnaater  far  Tuitiany  Boards  fyc. 

Commencement  as  ante,  42,  to  the  asterisk.']    In  £ for  work  done  by 

the  plaintiff  as  a  schoolmaster  in  and  about  the  instructing  divers  infants 
and  other  persons  in  reading,  writing,  arithmetic,  and  in  divers  languages 
and  qualifications  and  otherwise,  at  the  defendant's  request,  and  for  ma- 
terials provided  and  used  by  the  plaintiff  on  those  occasions,  at  the  de- 
fendant's request ;  and  for  meat,  drink,  washing,  lodging,  and  other  ne- 
cessaries and  chattels  by  the  plaintiff  provided  for  the  said  infants  and 
other  persons  at  the  defendant's  request,  and  in  [money  paid,  account  stat" 
td,  and  bre(uh,  ante,  42. 


.2.  j?j/  a  Schoolmaster  against  the  Parent  of  a  Scholar  who  was  re- 
moved from  the  School  uoithout  a  Quarter's  notice  being  given,  (h) 

For  that  whereas  before  and  at  the  time  of  the  making  of  the  promise 

(i)  See  ante,  150,  note  (?)  ;  Collios  v.    toa,  2  Stark.  R.  292;  Chit.  Jan.  Contr.  2d 
Price,  6  Biog.  132 ;  2  M.  di  P.  133, 8.  C. ;    m1-  46. 
u  to  the  evidence,  tee  Willianui  v,  Stoagb- 

Vol.  I.  23  [tl71] 
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regarding   his  said   promise  did  not   nor  would,  on   the  said  day  of 

^  A.  D. ,  or  at  any  other  time,  accept  the  said  certificates  of  or 

from  the  plaintiflT,  or  pay  the  plaintiff  the  amount  of  the  same  at  the  rate 
or  price  aforesaid,  or  any  part  thereof,  hut  wholly  neglected  and  refused 
so  to  do,  whereby  the  plaintiff  not  only  lost  and  was  deprived  of  the  gains 
and  profits  which  might  and  would  otherwise  have  accrued  to  him  from 
the  <u>mpletion  of  the  said  contract,  but  was  afterwards,  to  wit,  on  [4*^.] 
obliged  to  resell,  and  did  resell  the  said  certificates  at  a  great  loss,  that  is 
to  say,  for  certain  sums  of  money,  amounting  in  the  whole  to  a  much  less 
sum  of  money,  to  wit,  the  sum  of  J^900  less  than  the  aforesaid  price  of 
the  said  certificates.     ^Add  account  stated,  and  breach,  ante,  42. 


TITHES.  (/) 


1 .  Special  declaration  in  Assumpsit  by  a  Rector,  or  Lessee  of  Tithes, 
against  an  Occupier  of  Lands ^  for  a  composition  for  one  year  for 
.the  Tithe,  under  an  agreement  not  under  seal. 

For  that  whereas  the  plaintifi*  before  and  at  the  time  of  the  making  of 

the  defendant's  promise  hereafter  mentioned,  was  and  from  thence  hitherto 

^  thath  been  and  is  rector  of  the  rectory  of  the  parish  church  of  -= — ,  in 

the  county  of ,  and  as  such  rector  of  the  said  rectory,  the  plaintifi* 

was  for  and  during  all  the  time  intituled  td  all  and  singular  the  [greet]  tithes 
arising,  growing  and  happening  upon  and  from  a  certain  farm  and  lands 
situate,  lying  and  beiug  in  the  parish  of ,  in  the  county  of afore- 
said, [or  •'  For  that  whereas  the  plaintiff  before  and  at  the  time  of  the 
making  the  defendant's  promise  hereinafter  next  mentioned  was  and  from 
thence  hitherto  hath  been  and  Still  is  farmer  and  proprietor  of  all  and  singu- 
lar the   tithes  arising,  growing  and  happening  upon  and  from  certain 

lands  situate,  lying  and  being  in  the  parish  of ,  in  the  county  of ;"] 

and  whereas  the  defendant  before  atid  at^the  time  of  making  his  promise 
hereinafter  mentioned  was  and  from  thence  hitherto  hath  been  and  still  is 
the  possessor  and  occupier  of  the  said  farm  and  lands,  and  whereas  the 

plaintiff  so  being   entitled   to  the   said  tithes,  and   the  plaintiff  so  being 

— ^ — ■ —  — —   _■■     _  - 

cfttei  to  the  defendant,  and  reqaefiting  him  BumpsU  or  debt  lies  ou  the  compoRition. — 

U  accept,  take  and  pay  for  the  »aine,  and  The  comrnoo  indtb.  count  suiircea,  see  n«xt 

then   neglected   and  refused,  and    thence  form  ;  but  it  may  oflen  be  better  to  declare 

hitherto  hath    neglected  and    refused,  in  specially.     The   remedy  is   an   action  on 

afiy  respeei  to  perform  the  said  contract  on  statute,  2  &^  Ed.  6,  c.  13,  for  the  treble 

his  the  defendant's  part,  by  means  whereof,  value  of  the  tithe,  if  the   occupier  neglect 

&c."  conclude  as  above.  to  sot  it  out,  and  there  he  no  binding  com- 

(Z)  As  loan  agreement  for  a  compoRition,  position,   see   DcA/,  "Tithes.'*     A  coont 

lee  Chit.  jun.  Contr.  2d  ed.  370;  2  Eagle  on  the  statute  and  another  count  on  a  com* 

6n  Tithes,  20.     It  is  good,  though  by  pa-  position   for    the    same   tithe,   cannot  be 

rol,  if  for  no  more  than  a  year,  as  it  ope-  joined  in  the  declaration.     This  has  been 

rates  as  a  mere  annual  licen^'e  to  relain  the  decided  at  chambers  upon  the  New  Rules, 
tithe  instead  of  netting  it  out  in  kind.     As- 
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the  possessor  and  occupier  of  the  said  farm  and  lands  as  aforesaid^  here- 
tofore, to  wit,  on  [^c]  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendant,  >vould  suffer  and  permit  the  defendent  to  have,  take 
and  retain  to  his  own  use  the  said  tithes  to  arise,  grow  and  happen  upon 
and  from  his  said  lands  for  the  year  then  following,  instead  of  setting  out 
such  tithes  in  the  kind,  he  the  defendant  undertook  and  then  promised  the 

plaintiff  to  pay  him  the  sum  of  £ for  the  same  ;  and  the  plaintiff 

avers  that  he,  confiding  in  the  said  promise  and  undertaking  of  the  de- 
fendant did  permit  and  suffer  the  defendant  to  have,  take  and  retain 
to  his  own  use,  and  he  accordingly  had,  took  and  retained  to  his  own  use, 
the  tithes  which  arose,  grew  and  happened  upon  and  from  the  said  farm 
and  lands  for  the  said  space  of  one  year,  instead  of  setting  out  the  said 

tithes  in  kind,  yet  the  defendant  hath  not  paid  the  said  sum  of  £ or 

any  part  thereof.     [Add  account  stated  and  breach,  as  ante,  42. 


2.  Indebitatus  Count  upon  a  Composition  foir  TUhes  not  under 

Seal,  (rn) 

Commencement  as  ante,  42,  to  the  asterisk,'\  For  certain  tithes  whereof 
the  plaintiff  was  the  proprietor,  issuing  and  arising  from  and  out  of*  and 
upon  and  in  respect  of  certain  lands  and  premises  in  the  occupation  of 
the  defendant,  by  the  defendant,^ before  that  time  and  at  his  request,  and 
by  the  permission  of  the  plaintiff,  had  taken  and  retained  to  his  the  de- 
fendant's own  use ;  and  in  [Add  account  stated,  ^c^  as  ante,  4^ 


f  TILLAGES,  («) 


Indebitatus  Count  for  Tillages  left  by  an  outgoing  Tenant. 

Commencement  as  ante,  42,  to  the  asterisk.]  For  money  due  and  paya- 
ble from  the  defendant  to  the  plaintiff,  for  and  in  respect  of  the  plaintiff 
having  before  then  relinquished  and  given  up  to  and  in  favor  of  the 
defendant,  and  at  his  request,  and  for  and  in  respect  of  the  defendant 
having  received  the  benefit  and  advantage  of  certain  work  done  and 
materials  provided  and  moneys  expended  by  the  plaintiff  in  and  about 
the  ploughing,  harrowing,  manuring,  sowing  and  otherwise  cultivating 
and  improving  divers  lands,  before  then  ploughed,  harrowed,  manured, 

(m)  See  note  (/).  supported  by  express  agree mpnt  or  custom 

(ft)  See   form   for  <<  Crops/*  anlBf  102;  of  the  country  ;  see  cascs^  Chit.  jun.  Cont. 

form   in    case   of  a  valuation,   antCj  102.  2d  ed.  293;  see  special   form,  &c.  Dalby 

The  above  form  will   suffice,  although  the  v.  Hirst,  3  Moor,  536  *,  1  B.  i&  B.  224,  S. 

tillages   have  been  taken  upon  a  valuation  C. ;    Senior  v.  Armytage,  Holt,  N.  P.  R. 

bv  appraisers,  ante,  102,  note(c2).      The  197;    Earl  of  Falmouth   r.    Thomas,  1  C. 

claim  to  tillages  by  the  outgoing  against  &M.89. 

the   incoming  tenant  of  a  farm,  may  be 

[tl75] 
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sown  and  otherwise  cultivated  and  improved  as  tenant  thereof,  and  the 
benefit  whereof  the  plaintiff  had  not  received,  nor  anj  equivalent  there- 
to, on  entering  the  said  lands;  and  in  [4*^*  Account  stated  and  breaehf 
ante^  43. 


TOLLS,  (o) 


1.  By  a  Company  for  Rates  or  Tonnage  for  passing  along  a  Tramr 

road. 

Commencement  as  ante,  42,  to  the  asterisk,]  For  rates,  tolls  and  duties 
due  from  and  of  right  payable  by  the  defendant  to  the  plaintiffs  for  the 
tonnage  of  divers  goods  and  chattels,  carried  and  conveyed  by  and  for 
the  defendant  upon  tha  rail-way  or  tram-road  of  the  plaintiffs  mentioned 
in  the  statute  in  such  case  made  and  provided  ;  and  in  [Account  stated 
and  breach,  ante,  43. 


2.  For  Stallage,  (p) 

Commencement  as  ante,  42,  to  the  asterisk.]  For  stallage  duties  and 
moneys  due  from  and  of  right  payable  by  the  defendant  to  the  plaintiffs, 
as  the  proprietors  of  a  certain  ancient  market  and  market-place,  with 
the  appurtenances,  situate  in  the  county  of  Norfolk,  and  of  the  stallage 
and  other  profits,  privileges,  and  emoluments  thereto  belonging  and 
accruing  therefrom,  for  and  in  respect  of  the  defendant  having  erected, 
put,  placed,  and  kept  in  the  fsaid  market  and  market-place  of  the  plain- 
tiffs certain  stalls,  stands,  and  erections  for  the  purpose  of  putting  and 
placing  and  exposing  to  sale  divers  goods  and  chattels  therein  and  there- 
on, and  upon,  for,  and  in  respect  of  the  defendant  having  put  and  placed 
and  exposed  to  sale  therein  and  thereon  divers  goods  and  chattels  to  be 
sold  in  the  said  market  and  market-place  on  divers  days  whereon  the 
said  market  was  held,  and  for  and  in  respect  of  the  defendant  having 
brought  into  the  said   maket  and  exposed  to  sale  therein  divers  other 

goods  and  chattels  ;  and  in  [add  account  stated  and  breach,  as- ante,  43. 

■I  ■  ■-     I  '  .1        I  I  I  I     . 

(o)  An   indebitatus  count  in  debt  or  as-  Harris,  10  East,  104  ;  Duke  of  Bedford  v. 

sumpsit  lies  for  tolls,  without  proof  of  any  Etnmett,  3   B.   &   Aid.   366;    Mayor  ol 

actual  contract ;  Seward  v.  Baker,  1  T.  R.  Reading  r.  Clarke,  4  B.  Sl  AI.  268. 

616  ;  Mayor  of  Newport  v.  Saunders,  3  B.  (p)  See  Mayor  of  Newport  v.  Saunders, 

&  Ad.  41 1 ;  The  Mayor  of  Carmarthen  v,  SB.  A  Ad.  411 ;  Mayor  of  Carmarthen  v, 

Lewis,  6  C.  &  P.  608.     See  other  forms,  Lewis,  6  C.  dt  P.  60o, 
&c.  1  Wentw.  153,  156,  180;  Peacocks. 

[tl76J 
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3.  For  ToOsfor  CaJttle  sold  in  a  Market,  (q) 

Qnnmencement  as  ante,  42,  to  the  asterisk.]  For  tolls  due  from  and  of 
right  payable  by  the  defendant  to  the  plaintiff,  as  the  proprietor  of  a  cer- 
tain market  called ,  situate  [4'c.]  and  of  the  tolls  and  duties  there- 
unto belonging  and  therefrom  drising  for  ["  cattle,"]  by  the  defendant 
brought  into  the  said  market  and  therein  sold  by  him,  whilst  the  plaintiff 
was  such  proprietor  of  the  scud  market,  and  entitled  to  such  tolls ;  and 
in  [account  stated  and  breach,  ante,  43. 


UNDERTAKER'S  BILL,  (r) 


Commefuement  as  ante,  42,  to  the  asterisk.']  For  work  done  by  the 
plaintiff  in  and  about  the  funeral  of  a  certain  person  deceased,  at  the 
defendant's  request,  and  for  divers  materials  and  necessary  things  found 
and  provided  by  the  plaintiff  in  and  about  such  work,. and  in  and  about 
the  furnishing  and  conducting  the  said  funeral  for  the  defendant  and  -at 
bis  request,  and  for  coaches  and  horses  and  chattels  by  the  plaintiff  let 
to  hire  to  the  defendant,  and  by  him  and  other  persons  used  on  the 
occasion  of  the  said  funeral,  at  the  defendant's  request ;  and  in  [add 
money  paid,  if  applicable,  account  stated  and  breach,  as  ante,  43. 


VENDORS  AND  PURCHASERS!  (*) 


1.  By  the  Vendor  against  the  Vendee  of  an  Estate,  for  not  com- 
pleting the  Purchase,  [t) 

For  that  whereas  the  plaintiff  heretofore,  to  wit,  on  [Sfc]  caused  to 
be  put  up  to  sale  by  public  auction  a  certain  messuage  [4*c.]  subject  to  the 
f  following  conditions  of  sale,  to  wit,  [set  out  the  material  conditions  consti- 
luting  the  contract.  If  the  sale  be  by  private  contract,  (u)  set  out  the  whole 
agreement  thus:  "  For  that  whereas  heretofore,  to  wit,  on  [^c]  by  a  cer- 
tain agreement  then  made  between  the  plaintiff  and  defendant,  the  plain- 
tiff agreed"  [4'c-]  then  state  mutual  promises,  as  infra;]   and  the  plaintiff, 

upon  sucb  putting  up  the  said  tenements  to  sale  as  *  aforesaid,  was  the 

—  /■ . 

iq)  See  Com.  Dig.  MaHcrt;  supr^tn.  (o).         (0  See  forms,  Philips  v.  Fielding,  2  H. 

(r)  Liability  of  executor  as  such  for  tes-  Bl.  123;    Hawkins  r.  Kemp,  3  Enst,  410 ; 

tator*s  funeral,    Tngwell    v,   Hejrman,   3  Mnrtin   v.   Smith,  6  Eust,  555;  Ferry  v. 

Camp.  298;   Rogers  v.  Price,  as  executor,  Williams,   8   Taunt.  62;    1   Moore,  498, 

3Y.  &J.28.  S.  C. 

(«)  8ee  Sugden's  Vend.  ^  P.  205,  225,        (u)  See  form,  &c.  Williams  v.  Protbe- 

230,  231  ;  Chit.  jun.  Contr.  2d  ed.  235  to  roe,  3  Y.  &  J.  129. 
S51 ;  £.  Chit.  £q.  Index,  tit.  Vendors. 

[tl77] 
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highest  bidder  for,  and  was  declared  to  be,  and  then  became  and  was  the 

purchcLser  of  the  said  tenements,  to  wit,  for  the  sum  of  £ ,  subject  to 

the  said  conditions ;  and  in  consideration  of  the  premises,  and  that  the 
plaintiff  had  then  promised  the  defendant  to  perform  the  said  conditions 
on  his  the  plaintiff's  part,  as  such  vendor,  the  defendant  then  promised 
the  plaintiff  to  perform  the  said  conditions  od  his  the  defendant's  part,  as 
such  purchaser  as  aforesaid ;  the  defendant  in  part  performance  of  bis 
promise,  then  paid  down  su(;h  deposit,  and  signed  such  agreement  as 
aforesaid  for  payment  of  the  remainder  of  the  said  purchase-monej  on 
[4*c>]  aforesaid,  upon  the  terms  aforesaid;  \  of  course  this  must  correspond 
with  the  conditions  and  the  facts;]  and  the  plaintiff  avers,  that  he  did,  after 
the  making  of  the  said  agreement,  and  before  the  said  [^c]  deliver  (x)  to 
the  defendant  a  good  and  sufficient  abstract  of  his  the  plaintiff's  title  to 
the  said  tenements  [that  is,  if  plaintiff  was  to  deliver  such  abstract  before  a 

given  day,]  and  was  before  and  on  and  after  the  said day  of ,  a. 

D. ,  ready  and  willing  to  deduce  and  show,  and  did  show  and  make 

appear  (y)  to  the  defendant  a  good  and  sufficient  title  in  fee  simple  to  the 
said  tenements  [according  to  the  conditions,]  enabling  the  pletintiff  to  con- 
vey, and  cause  to  be  conveyed  to  the  defendant,  the  said  tenements  on 
the  terms  aforescud,  and  the  plaintiff  was  then  ready  and  willing  and 
able  (z)  to  complete  the  said  conditions  and  purchase  on  his  part,  whereof 
the  defendant  then  had  notice ;  and  the  plaintiff  then,  to  wit,  on  the  daj 
and  year  last  aforesaid,  offered  (a)  to  the  defendant  to  convey,  and  fcause 
to  be  conveyed,  to  the  defendant  the  said  tenements  in  fee^simple  as  afore- 
said, upon  the  terms  aforesaid,  and  requested  the  defendant  to  perform 
the  said  conditions  on  his  part,  yet  the  defendant  did  not  nor  would  on  or 
before  the  said  [^c]  or  at  any  other  time,  accept  such  conveyance  from 
the  plaintiff,  or  pay  to  him  the  remainder  of  the  said  purchase-money,  or 

(z)  If  defendant  prevented  a  delivery  in  or  offered  to  make  it  out,   Ferry  v.   Wit- 

due  time,  omit  this  allegation  of  the  He-  liams,  8  Taunt.  62;  1  Moore,  49S,  S.  C. 
livery  ;  aver  that  plaintiff  was  ready  to  de-         (a)  Omit  this  statement  of  offer,  if  not 

liver,   but  defendant  discharged  and  pre-  proveable  ;  and  aver,  if  the  fact  be  so,  after 

vented  him  from  so  doing ;  see^tn/ra.     '*  If  the  above  breach,  as  follows:  "And  tbe 

either  a  vendor  or  vendee  wish  to  compel  defendant    afterwards,   to    wit,    on    [4<'l 

the  other  to  observe  a  contract,  he  imme-  aforesaid,  wrongfully  and  absolutely  dia- 

diately  makes  his  part  of  the  agreement  charged  the   plaintiff*  from  performiog  or 

precedent;   for  he  cannot  proceed  against  ofi*ering  to  perform  the  said  conditions  on 

the  other  without  an  actual    performance  his  part,  and   wrongfully  refused  then  or 

of  the  agreement  on  his  part,  or  a  tender  ever  to  complete  the  said  purchase  in  any 

and  refusal."     Sugd.  dth  ed.  230.     See  sit-  manner  on  his  the  defendant's  part.'*    tm 

fra,  notes.  general  ifcere  must  be  an  off*er  to  complete 

{y)  In  general,  the  execution  of  the  ti-  on  plaintiff's  part,  and  a   request   to  de- 

tle-deeds  shown  in  the  abstract,  and  con-  AinaaiU  to  complete,  or  a  di:jpeo8auon  of 

stituting  the  title,  need   not  be  proved  at  such  offer  and   request;  see  note  (x)  ;  and 

the  trial;  Sugd.  226.     See  Laythoarp  v,  Jones  v.  Barkley,  Oougl.  684;  Philips  r. 

Bryant.  IBing.  New  C.  421,427;!  Hodg.  Fielding,  2  U.    Bla.    123;     Hawkins   d. 

19,  S.  C.  Kemp,  3  East,  410  ;  Wilmot  r.  Wilkinson, 

(z)  See  Philips  v.  Fielding,  2  H.  Bla.  6  B.  ds  C.  506.     Semile   the  vendee  is  to 

123;    Luxton   v.   Robinson,   Dougl.  620;  prepare  the  conveyance  unless  otherwise 

Martin  vf  Smith,  6  East,  555;  Sugd.  225.  agreed  ;  Sugd.  8th  ed.  231.     Certainly  he 

Where,  by  the  condiiioos  or  agreement,  is  to  do  so  if  the  conveyance  is  to  be  at  hie 

the  vendor  is  not  to  make  out  his  title,  of  expense ;  Seward  v.  Willooh,  6  Eaet,  198. 
course  he  need  not  allege  ho  has  done  so, 

[tirs] 
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any  part  thereof,  but  whollj  neglected  and  refused  so  to  do,  and  therein 
made  default,  wherebj  the  plaintiff  hath  been  deprived  of  the  profits  and  ad- 
vantages which  might  and  Would  otherwise  have  accrued  to  him  from 
the  completion  of  the  said  purchase,  and  hath  incurred  a  great  expense, 

to  wit,  £ ,  in  preparing  to  complete  the  said  conditions  on  his  part, 

and  in  endeavoring  to  procure  the  completion  of  the  said  purchase  on  the 
defendant's  part,  and  therebj  also  the  plaintiff  afterwards,  to  wit,  on  [<$>r.] 
was  forced  to  resell  the  said  tenements,  to  wit,'  to  one  £.  F,  at  a  great  loss, 
to  wit,  £ ,  and  in  reselling  the  said  tenements  as  aforesaid,  the  plain- 
tiff incurred  great  expenses,  to  wit,  £  ■  ,  and  is  otherwise  injured. 
[Add  account  stated  and  breach^  as  ante^  45L 


S.  By  the  Vendor  (Ugainet  the  Vendee^  an  a  Puhltc-hcmse  Agreemmif 
for  not  €uxepting  an  aeHgnment  of  the  Term^  and  paying  the. 
amount  of  the  vciwUion  of  Stocky  tfC.[b). 

For  that  whereas  the  plaintiff,  before  and  at  the  time  of  the  making  of 
the  agreement  and  the  promise  and  undertaking  of  the  defendant  herein- 
after mentioned,  was  possessed,  (c)  that  is  to  say,  for  the  residue  of  a 
certain  then  subsisting  term  of  years  to  expire  on  [^'^•1  of  the  tenements 
and  premises,  with  the  appurtenances,  hereinafter  mentioned,  and  of  cer- 
tain beer  and  other  licenses,  and  of  certain  liquors,  and  also  of  certain 
household  goods  and  fixtures  and  other  effects  then  being  on  the  said 
premises ;  and  thereupon  heretofore,  to  wit,  on  [4*c.]  by  a  certain  agree- 
ment then  made  between  the  plaintiff  of  the  one  part,  and  the  defendant 
of  the  other  part,  it  was  agreed  by  and  between  tbem  as  follows,  that  is 

to  say,  the  plaintiff,  in  consideration  of  the  sum  of  £ [here  copy  the 

agreement  verbatim  in  the  past  tense^  ]  as  by  the  said  agreement  fully  ap- 
pears ;  and  the  said  agreement  being  so  made,  afterwards,  to  wit,  on  the 
dayand  year  first  aforesaid,  in  consideration  thereof  and  that  the  plaintiff, 
at  the  request  of  the  defendant,  had  then  promised  the  defendant  to  per- 
form the  said  agreement  on  his  the  plaintiff's  part,  he  the  defendant  un* 
dertook  and  then  promised  the  plaintiff  to  perform  the  said  agreement 
on  his  the  defendant's  part;  and  although  the  plaintiff  was  always,  from 
the  time  of  the  making  of  the  said  agreement  until  and  upon  the  said 

■■  day  of ,  A.  D- ^,  ready  and  willing  and  able  to 

assign  over  the  said  lease  of  the  said  messuage  and  tenement,  twith  the 
appurtenances,  unto  the  defendant,  and  to  sell  and  deliver  to  the  defend- 
ant his  the  plaintiff's  said  household  goods  and  fixtures,  not  exceeding 

£ ,  by  a  fair  appraisement  and^aluation  thereof  to  be  made  by  two 

appraisers  as  aforesaid,  and  also  to  sell  and  deliver  his  said  stock  of  por- 
ter, ale,  wines,  brandy,  rum,  and  other  spirituous  liquors,  to  the  said  de- 

^ ■,,____iBii  -I  -  -  ■  *■>■■   »-      m    t      I     !■  — 

{b)  See  form  against  the  vendee  of  a  (e)    Proof    of    this    if  traversed,   Laj- 

lease  b^  Miction,  for  not  completing,  Lay*  thoarpe    v.    Bryant,  suprA;    Sogd.    99$. 

llioarp«  9.  BrvMt,  1  BiBg.  N.  C.  491;  I  Lessor's  title  to  be  proved,  Boater '&.DnJi«, 

Hodges,  19.  5B.&Ad.d99. 
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fendant ;  and  although  the  said  household  goods  and  fixtures,  stock  of 
porter  [^c]  were  afterwards,  to  wit,  on  [^c]  duly  appraised  and  val- 
ued, (d)   according  to   the   said  agreement,   at  divers   suras  of  money, 

amounting  in  the  whole  to  £ ;  and  although  the  plaintiff  afterwards-, 

to  wit,  on  [^•^•l  caused  and  procured  a  good  and  sufficient  assignment 
of  the  said  lease  to  the  defendant  for  all  the  remainder  of  the  said  term 
of  years  to  be  prepared,  and  hath  always  been  ready  and  willing  to  exe- 
cute and  deliver  the  same  to  the  defendant  upon  the  terms  aforesaid,  and 
hath  always  performed  all  things  in  the  said  agreement  contained  on 
bis  the  plaintiff's  part  to  be  performed;  of  all  which  premises  the  de^ 
fendant  hath  always  had  notice ;  and  although  the  plaintiff  afterwards, 
U>  wit,  on  [4*^*]  aforesaid  requested  the  defendant  to  accept  the  said 
assignment  and  to  execute  a  counterpart  thereof,  and  to  pay  him  the  plaintiff 

the  said  sum  of  j^ and  the  said  other  money  so  payable  as  aforesaid  ; 

yet  the  defendant,  not  regarding  the  said  agreement,  nor  his  said  promise, 
did  not  nor  would,  when  he  was  so  requested  as  aforesaid,  or  at  any  other 
time,  accept  the  said  assignment  or  any  other  assignment  of  tbe  said 
lease,  or  execute  a  counterpart  of  such   assignment,  or  pay  the  said  sum 

of  £ and  the  said  other  money  so  payable  as  aforesaid,  but  wholly 

neglected  and  refused  so  to  do ;  by  reason  of  which  said  premises  -the 
plaintiff  hath  lost  and  been  deprived  of  all  the  benefits  and  advantages 
which  would  ha?e  accrued  to  him  from  the  completion  of  the  said  agree- 
ment on  the  defendant's  part,  and  hath  been  put  to  great  expense,  to  wit, 
to  an  expense  of  <£30  in  and  about  the  preparing  of  divers  drafts,  deeds, 
papers,  and  writings,  and  making  divers  disbursements  and  paying 
brokers'  charges  and  other  things  relative  to  the  said  sale  and  assignment 
and  valuation  of  the  said  premises,  with  the  appurtenances,  together  with 
the  said  household  goods  and  fixtures  and  the  said  stock  of  the  plaintiff, 
at  the  request  of  the  defendant,  and  thereby  also  the  plaintiff  was  after- 
wards, to  wit,  on  [Sf'c.]  compelled  and  obliged  to  sell  and  assign  the  said 
premises,  together  with  the  said  fixtures,  goods,  and  effects  to  another 

person,  to  wit,  one ,  at  a  much  less  rate  or  price  than  thcsciid  sum 

of  £ so  agreed  to  be  paid  by  the  defendant  as  aforesaid,  to  wit, 

£ less  than  the  said  sum  of£ ,  and  was  and  is  otherwise  injured. 

[Add  account  stated  and  breach  in  non-payment  of  the  ^*  last-mentioned'* 
sum,  4*c.  as  ante,  42,  43, 

t3.  Special  Declaration  in  Assumpsit  to  recover  the  price,  of  a  Free- 
hold Estate  actually  conveyed,  (e) 

For  that  whereas  before  and   at  the  time  of  the  making  of  the  defend- 

(d)  If  not  appr9i8ed,  aver  that  plaiiuifT  (e)  It  has  been  Udual  to  adopt  the  inile- 

appointed  an  appraiser,  who  was  ready  to  bitatus  count  in  this  case,  but   a  special 

act,  whereof  the  defendant  hud  notice,  but  count  seems    to   be   more  correct.      The 

that  defetiduiit,  although  requested,  would  written   agreement  may   be  spectally  set 

not  appoiui  an  appraiser,  &c. )  see  U  Chit,  out  as  such  with  mutual  promises,  but  the 

Plead.  5tb  ed.  2U6,  21)8.  above  form  suffices.    In  Hallen  v.  Runder, 

[tiSO] 
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ant's  promise  hereinafter  next  mentioned,  the  plaintiff  was  seised  in  his 
demesne  as  of  fee  of  and  in  a  certain  messuage,  and  certain  lands  and 
premises,  with  the  appurtenances  [or  if  the  plaintiff,  though  he  were  the 
vendor,  were  only  the  benejicial  owner,  and  had  not  the  legal  title,  state  that 
"  before  and  at  [4*^-]  the  plaintiff  was  well  able  and  entitled  to  sell  and 
cause  to  be  conveyed  in  fee  simple  a  certain  messuage"  [4*^»]  ]  ?  ^^^ 
thereupon  heretofore,  to  wit,  on  [^c.'\  in  consideration  that  the  plaintiff, 

at  the  defendant's- request,  would  ["on  the day  of then  next," 

omit  this  if  no  particular  time  for  the  execution  of  the  conveyance  were  agreed 
upon,  ]  grant  and  convey  the  fee  simple  and  inheritance  of,  in,  and  to  the 
said  messuage,  lands,  and  premises,  with  the  appurtenances,  to  the  defen- 
dant, his  heirs,  and  assigns  for  ever  [or,  *'  would,  on  [^c]  sell  and  cause 
to  be  conveyed,  the  fee  simple  and  inheritance  of,  in,  and  to  the  said 
messuage,  lands,  and  premises,  with  the  appurtenances,  to  the  said  de- 
fendant, to  have  and  to  hold"  [^^-]]f  ^®  the  defendant  undertook,   and 

then  promised  the  plaintiff,  to  pay  him  a  certain  sum,  to  wit,  £ j  for 

the  same ;  and  the  plaintiff  avers  that  he,  confiding  in  the  defendant's 
said  promise,  did  afterwards,  to  wit,  on  ( 4rC']  grant  and  convey  [or,  '*  sell 
and  cause  to  be  conveyed"]  the  fee  simple  and  inheritance  of,  in,  and  to 
the  said  messuage,  lands  and  premises,'  with  the  appurtenances,  to  the 
defendant,  his  heirs  and  assigns  for  ever,  yet  the  defendant  hath  not  paid 
the  said  sum  of  £  ■  or  any  part  thereof.  [Add  eueount  stated  and 
breach. 


4.  By  the  Vendor  of  a  Term  of  Tears  against  the  Purchaser  for  the 
Premium  agreed  to  be  paid  for  the  assignment  of  the  Lease. 

For  that  whereas  before  and  at  the  time  of  the  making  of  the  defen- 
dant's promise  hereinafter  mentioned,  the  plaintiff  was  possessed  [ante^ 
178,  note  (c),]  of  and  entitled  unto  a  certain  messuage,  and  certain  lands 
and  premises,  with  the  appurtenances,  for  the  residue  and  remainder  oi 
a  certain  term  of  years  then  unexpired,  to  wit,  a  term  of years,  com- 
mencing from  the day  of a.  d. [or  if  the  plaintiff,  although 

he  was  the  seller,  had  not  the  leged  title,  and  was  only  beneficially  interested, 
state  thai  *^  before  fand  at  [^'c]  the  plaintiff  was  well  able  and  entitled  to 
sell  and  cause  to  be  assigned,  a  certain  messuage  [^c**]  for  the  residue," 
4*c.] ;  and  thereupon  herelDfore,  to  ^it,  on  [^c.]  in  consideration  that 

1  C.  M.  &  R.  266,  the  counsel  said,  <<It  sion  would  not  be  sufficient  to  maintain  the 

has  been   the  practice,  where  the  posses-  indebitatus  count.     In    point  of  practice, 

■ion  of  land  sold  has  tieen  given,  to  insert  such  a  count  seldom   occurs,  and  it  gone- 

a  count   for   land    bargained    and     sold."  rally  could  not  be  sustained,  because  the 

Parke,  B.  "  There  you  munt  show  an  ac-  deed  of  conveyance,  which  must  be  shown 

toal  conveyance  of  the  land  to  the   defen-  to  pass  the  interest  in  the  land,  generally 

dant,  and  the  mere  act  of  giving  posaes-  contains  a  leleaae  of  the  purchase  money. ' 
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• 

the  plaintiff  would  sell  and  assign  [or,  '*  sell  and  cause  to  be  assigned"] 
to  the  defendant  the  said  tenements  for  the  remainder  of  the  said  term, 
the  defendant  then  undertook  and  promised  the  plaintiff  to  pay  him  the 

sum  of  £ for  the  same  ;  and  the  plaintiff  avers  that  he,  con6ding  in 

the  defendant's  said  promise,  did  aAerwards,  to  wit,  on  [4»c.]  sell  and  as- 
sign [or^  *'  sell  and  cause  to  be  assigned"]  to  the  defendant,  the  said  tene- 
ments for  the  remainder  of  the  said  term,  yet  the  defendant  hath  not 
paid  the  said   sum  of  £  or  any  part  thereof.     \^Add  account  stated 

and  breach. 


5.  Declaration  upon  a  promise  to  pay  a  Sum  of  Money  in  considera^ 
tion  that  Plaintiff  would  relinquish  in  Defendant's  favor  the  ben- 
eJUqfa  Contract  between  Plaintiff  and  a  third  person  for  the  sale 
of  a  House,  (f) 

For  that  whereas  before  and  at  the  time  of  the  making  the  defendant's 
promise  hereinafter  mentioned,  the  plaintiff  had  bargained  and  agreed 
with  one  J.  £.  for  the  purchase  from  him  of  three  freehold  houses,  to  be 
conveyed  [4*^*]  ^^  the  plaintiff,  at  the  price  of  ^600 ;  and  thereupon  hereto- 
fore, to  wit,  on  [^c]  in  consideration  that  the  plaintiff,  at  the  defendant's 
request,  would  sell  and  give  up  to  the  defendant  the  said  bargain  and  the 
benefit  thereof,  and  would  suffer  and  permit  the  defendant  to  become  the 
purchaser  of  the  said  houses  from  the  said  J.  E.  instead  of  the  plaintiff*, 
he  the  said  defendant  then  promised  the  plaintiff  to  pay  him  for  the  re- 
linquishment of  the  said  bargain  to  the  said  defendant,  a  certain  sum,  to 

wit,  £ ,  on  the  said  houses  being  conveyed  to  him   instead  of  the 

plaintiff,  on  the  terms  of  the  said  bargain ;  and  the  plaintiff  avers,  that 
he  the  plaintiff  did  then  sell  and  give  up  the  said  bargain  to  the  defend- 
ant, and  did  suffer  and  permit  the  defendant  to  become  the  purchaser  of 
the  said  houses  from  the  said  J.  £.  instead  of  ihe  plaintiff,  and  the  defend* 
ant  did  accordingly  then  become  such  purchaser,  and  did  then  take  the 
said  bargain  and  benefit  thereof,  and  by  the  procurement  of  the  plaintiff 
obtain  a  conveyance  to  him  the  defendant  of  the  said  houses  on  the  terms 
of  the  said  bargain  with  the  said  J.  £.,  and  thereby  the  defendant  then 
became  liable  to  pay  the  said  sum  of  £ to  the  plaintiff,  yet  the  defend- 
ant hath  not  paid  the  same  or  any  part  thereof ;  nnd  whereas  also  [add 
account  stated  and  breach^  S^c.^  (Applying  the  promise  and  breach  to  the  *'*'  last- 
mentioned"  sum,  see  ante^  42."  t^ 

(/)  Sec  Seaman  v.  Price,  4  B.  &  C.  525  j  S.  C.  in  C.  P.  2  Bing.  437 ;  10  Moore,  34 ; 
8.  C.  Chit.  jun.  Contr.  2d  ed.  36,  40. 
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t6.  By  the  Vendee  against  the  Vender  of  a  Freehold  Estate  for  not 

conveying,  fyc.  (g) 

For  that  whereas  [proceed  upon  the  principle  of  the  Form  1,  ante,  176, 
shomng  the  exposure  to  sale  and  conditions, — or  the  agreement,  if  the  sale 
were  hy  private  contract, — that  plaintiff  was  the  purchaser — the  mutual 
promises,  mutatis  mutandis,  and  that  plaintiff  paid  deposit  and  signed  agree- 
ment, ^c,y  according  to  the  conditions]  ;  and  although  the  plaintiff  was  al- 
ways from  the  time  of  the  making  of  the  said  promise  of  the  defendant,  un- 
til and  upon  the  said day  of ,  a.  d. ,  [the  day  for  completion'], 

ready  and  willing  to  accept  from  the  defendant  a  proper  conveyance 
of  the  said  tenements,  and  to  pay  him  the  remainder  of  the  said  pur- 
chase money,  and  in  all  things  to  perform  the  said  conditions  on  his 
the  plaintid's  part,  whereof  the  defendant  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  had  notice  ;*  and  the  plaintiff  afterwards,  to  wit, 
on  [^c]  aforesaid,  caused  to  be  prepared  and  tendered  (h)  to  the  defend- 
ant, certain  proper  deeds  to  be  executed  in  that  behalf,  for  the  conveying 
the  tenements  aforesaid  to  the  plaintiff,  and  then  requested  the  defendant 
to  execute  such  conveyance  to  him  the  plaintiff,  yet  the  defendant  did  not 

nor  would,  on  the  said day  of ,  a.  d. ,  or  at  any  other  time 

convey  or  cause  to  be  conveyed  to  the  plaintiff  the  said  tenements  or  any 
part  thereof,  according  to  the  said  conditions,  upon  the  terms  aforesaid  or 
otherwise,  but  wholly  neglected  and  refused  so  to  do,  and  therein  made  de* 
fault.  \If  the  action  be  for  not  making  a  good  title,  proceed  as  above  to  the  aste^ 
risk,  and  then  as  follows  :  *'  And  the  plaintiff  then  requested  the  defendant  to 
deduce  and  make,  or  cause  to  be  made  [this  must  be  governed  bythe  condi- 
tions or  agreement]  to  the  plaintiff  a  good  and  sufficient  title  to  the  said 
tenements,  enabling  the  defendant  to  convey  or  cause  to  be  conveyed,  the 
same  to  the  plaintiff  as  aforesaid,  yet  the  defendant  did  not  nor  would, 
on  the  day  and  year  last  aforesaid,  or  at  any  other  time,  deduce  or  make, 
or  cause  to  be  made  to  the  plaintiff  a  good  or  sufficient  title  to  the  said 
.tenements,  enabling  the  defendant  to  convey  or  cause  to  be  conveyed  the 
same  to  the  plaintiff  as  aforesaid  ;  and  the  defendant  further  deceived  the 
plaintiff  in  this,  that  he  the  defendant  had  not,  on  the  day  and  year  last 
aforesaid,  or  at  any  other  time  since  the  making  his  said  promise,  any 
such  title  as  aforesaid."]     By  reason  of  which  said  several  premises,  (i) 


(g)  See  forms,  Wilde  v.  Fort,  4  Taunt,  to  another  person  ;    or  by   notice   not  to 

334;  Hodges  v.  Eari  of  Litchfield,  1  Bing.  proceed,  &c.     In  these  cases,  the  declara- 

M.  C.  49S  ;  1  Hodges,  40.     Form  in  Cove-  tion  should  be  framed  specially,  according 

IM94,  ibr  Dot  deducing  a  good  title  or  con-  to  the  facts;  seo  Duke   of  St.  Albans  r. 

veying;    &ippinghall   v.   Lloyd,  5   B.  A  Shore,  1  H.  Bla.  270. 

Ad.  742.  (i)  Form,  &c.  Hodges  v.  Lord   Litch- 

(A)  Id  general,  the  vendee  has  to  pre-  field,  9  Bing.  713;   3  M.  &  Sc.  201,  S.  C. 

pare  and  tender  the  conveyance,  im/«,  177,  In  that  case  (see  1  Hodges,  40;    1  Bing. 

iiote(«);  8ugd.232,233,386;  but  he  need  New  C.  492;)  it  was  held,  that  in  an  ac- 

Bot  do  so  where  the  vendor  does  not  make  tion  for  damages,  brought  by  the  vendee 

out  a  good  title,  id.;    or  discharges  the  against  the  vendor  for  not  making  a  good 

vendee  from  so  doing  by  selling  the  estate  title  to  an  estate,  the  vendee  is  not  enti- 
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the  plaintiff  not  only  lost  and  was  deprived  of  all  the  benefits  tand  ad* 
vantages  which  might  and  would  otherwise  have  arisen  and  accrued  to 
him  from  the  completion  of  the  said  purchase  by  the  defendant,  but  was 
put  to  great  charges  and  expenses,  amounting  in  the  whole  to  a  large  sum 

of  money,  to  wit,  £ ,  in  and  about  the  negociating  and  agreeing  for 

the  purchase  of  the  said  tenements  from  the  defendant  as  aforesaid,  and 
having  the  same  conveyed,  and  in  and  about  the  investigating  the  title  to 
the  said  tenements,  and  in  and  about  the  causing  divers  documents  and 
writings  respecting  the  same  to  be  prepared,  and  in  and  about  the  endea- 
voring to  procure  the  completion  of  the  said  agreement  on  the  defend- 
ant's part  [and  in  and  about  the  defence  of  and  in  a  certcun  suit  commen- 
ced and  prosecuted  by  the  defendant  against  the  plaintiff,  in  his  Majesty's 
High  Court  of  Chancery  at  Westminster,  for  compelling  a  specific  per- 
formance by  the  plaintiff  of  the  said  articles  of  agreement,  and  in  which 
suit  the  bill  filed  by  the  defendant  against  the  plaintiff  was  dismissed  hj 
the  same  Court],  and  in  and  about  the  making  and  performing  of  divers 
journeys  and  otherwise  respecting  the  said  purchase  :  and  also  thereby 
the  defendant  lost  and  was  deprived  of  the  interest  and  profits,  which  he 
might  and  would  otherwise  have  made  and  acquired  from  using  and  em- 
ploying the  said  sum  of  £ ,  so  paid  l^  him  as  aforesaid,  and  other 

moneys  provided  and  kept  by  the  plaintiff  for  the  completion  of  the  said 
purchase  [and  sufilered  and  sustained  divers  losses  to  a  large  amount,  to 

wit,  to  the  amount   of  £ ,  on  the  resale  of  certcun  sheep,  bricks,  and 

hurdles,  purchased  by  the  plaintiff  for  the  stocking  of  the  said  farm,  lands, 
and  hereditaments,  and  improving  the  same,  with  a  view  to  the  comple- 
tion of  the  said  purchase].  And  the  plaintiff  further  saith,  that  he,  con- 
fiding in  the  said  agreement  and  the  said  promise  of  the  defendant,  did 
afterwards,  to  wit,  on  [4*r.J  make  and  enter  into  a  certain  agreement,  to 
wit,  with  one  E.  F.  for  the  sale  by  the  plaintiff  to  the  said  E.  F.  of  the 
said  tenements  and  premises  mentioned  in  the  said  agreement  twith  the 

tied  to  recover  for  expenses  incurred  in  is  entitled  to  be  paid  at  the  rate  of  jCS  per 
negocjating  the  purchase  or  for  having  the  cent,  for  interest  on  his  deposit  money,  al- 
estate  surveyed;  2d.  That  he  is  entitled  though  the  Court  of  Chancery  had  ordered 
to  recover  charges  incurred  in  investiga-  payment  at  the  rate  of  jC4  per  cent.  In  Sher- 
ting  the  title,  including  the  searching  for  ry  v.  Oke,  3  O.  P.  C.  349,  it  was  held,  that 
judgments,  but  not  the  costs  of  drawing  interest  paid  by  a  purchaser  upon  money 
and  engrossing  a  conveyance  of  the  estate,  borrowed^  by  him  to  complete  the  pur- 
the  same  hnving  been  prematurely  prepar-  chase,  kept  idle  pending  an  endeavor  by 
ed;  3d.  That  the  vendor,  having  filed  a  the  vendor  to  clear  up  the  title,  may  be  re- 
bill  in  equity  against  the  vendee  for  a  spe-  covered  as  damages  against  the  latter  in 
cjfic  performance  of  the  con\ract,  which  an  action  for  breach  of  his  contract ;  see 
was  dismissed  with  costs,  and  which  were  further,  Chit.  jun.  Contr.  2d  ed.  249.  Dam- 
accordingly  taxed  and  paid  to  the  vendee  ages  for  loss  of  bargain  in  general  recuvera- 
by  the  vendor,  that  in  the  acticn  for  dama-  ble ;  Hopkins  v.  Grazebrook,  6  B..&  0. 31 ; 
ges  the  vendee  could  not  recover  his  extra  9  D.  &  R.  22,  S.  C.  The  auUionttr  U 
costs  beyond  the  taxed  costs  which,  were  liable  on/y  for  the  deposit  paid  on  a  sale  by 
incurred  by  him  in  defending  the  suit  in  auction,  and  not  fur  interest  or  expenses, 
equity  ;  4th.  That  the  vendee  could  not  and  should  be  sued  for  money  had  and  re- 
recover  costs  incurred  by  him  in  investi-  ceived  ;  Chit.  jun.  Contr.  2d  ed.  S46,  249; 
gating  the  title  to  the  estate  aAer  the  filing  Harrington  v,  Hoggart,  1  B.  A  Ad.  577. 
the  bill  in  equity.  5th.  That  the  vendee 
[fl84] 
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defendant,  at  and  for  a  large  price  or  sum  of  money,  to  wit,  the  sum  of 

£ ,  but  that  the  plaintiff,  on  account  of  the  non-performance   of  the 

defendant  of  the  said  agreement  so  made  by  him,  and  of  his  said  pro- 
mise, hath  been  and  is  unable  to  complete,  and  hath  been  and  is  prevent- 
ed from  completing  his  said  agreement  with  the  said  E.  F.  as  he  other- 
wise might  and  would  have  done,  and  thereby  the  plaintiff  hath  not  only 
lost  and  been  deprived  of  divers  great  gains,  profits,  and  advantages, 
which  might  and  would  have  accrued  to  the  plaintiff  from  the  comple- 
tion of  his  said  contract  with  the  said  E.  F.,  but  hath  been  put  to  and 

hath  incurrea  divers  other  expenses  of  his  moneys,  to  wit,  £ ,  with 

respect  to  such  contract  and  incidental  thereto,  and  the  plaintiff  was 
and  is  otherwise  injured.  [Add  money  had  and  received^  if  applicable^,  ac- 
count stated^  ^c.  05  antey  42.]     To  the  damage,  \S^c» 


7.  By  an  Administratrix  against  the  Vendor  of  a  Freehold  Estate 
for  not  delivering  an  Abstract  of  Title  to  the  Intestate,  whereby  he 
incurred  expense,  SfC.  {k) 

For  that  whereas  in  the  life-time'  of  the  said  D.  O.  to  wit,  on  [4r^«l  ^^ 
consideration  that  the  said  D.  O.  at  the  request  of  the  defendant,  had 
then  agreed  to  buy  of  the  defendant  a  certain  messuage  and  premises 
represented  by  the  defendant  to  be  freehold  at  and  for  a  large  sum  of 
^money,  to  wit,  the  sum  of  ^1500,  and  had  paid  to  the  defendant  a  cer- 
tain sum,  to  wit,  the  sum  of  £150,  as  a  deposit  and  in  part  of  the  pur- 
chase-money, and  had  also  agreed  to  pay  the  residue  thereof,  and  accept 
a  proper  conveyance  of  the  said  premises  on  the  25th  day  of  March  then 
next,  on  having  a  good  and  valid  title  made  to  him  the  said  D.  O.  to  the 
the  said  tenements,  he  the  defendant  then  promised  the  said  D.  O.  that  he 
would  procure  an  abstract  of  a  good  and  valid  title  to  the  said  tenements 
to  be  furnished  to  the  said  D.  O.  in  due  and  convenient  time  for  ena- 
bling him  to  get  such  title  examined  and  a  proper  conveyance  of  the  said 
premises  prepared,  and  the  said  purchase  completed  on  or  before  the  said 
25th  day  of  March,  a.  d. ,  yet  the  defendant,  not  regarding  his  pro- 
mise, but*intending  to  deceive  the  said  D.  C,  in  his  life-time  did  not  nor 
would,  although  he  was  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  requested  by  the  said  D.  O.  in  his  life-timd,  who  died  since  the 

said  25th  day  of  March,  a.  d. ,  to  wit,  on  [«J"r.],  so  to  do,  procure  an 

abstract  of  a  good  and  valid  title  to  the  said  premises  to  be  furnished  to 
the  said  D.  O.  in  due  and  convenient  time  for  enabling  him  to  get  such 
title  examined,  and  a  proper  conveyance  of  the  said  premises  prepared 
and  the  said  purchase  completed  on  or  before  the  said  25th  day  of  March, 

A.  n. ,  but  therein  wholly  failed  and  made  default,  and  the  <lefendant 

then  wrongfully  and  injuriously  omitted  to  furnish  any  abstract  of  title 


(k)  Thii  form  wai  held  good  od  demur-    M.  &  Sc.  417,  S.  C.  j  we  1  WilJiams  on 
rer,  in  Orme  v.  Brougbton,  10  Bing.  533 ;  4    Executors,  518. 
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to  the  said  tenements  fas  aforesaid  for  a  long  and  unreasonable  tinae,  and 
until  an  insufficient  and  inadequate  time  remained  for  the  examination  of 
such  title  and  for  the  (n'eparation  of  a  proper  conveyance  and  the  com* 
pletion  of  such  purchase  as  aforesaid  by  the  day  so  appointed  as  afore- 
said in  that  behalf,  according  to  the  said  promise  of  the  defendant ;  and 
the  plaintiJ',  in  fact,  further  saith,  that  by  means  and  in  consequence  of 
such  neglect  and  omission,  the  said  D.  O.  in  his  life-time  was  deprived  of 
all  benefits  and  advantages  that  would  have  arisen  to  liim  from  the  com- 
pletion of  the  said  purchase,  and  was  then  necessarily  put  to  great  ex- 
penses, amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  <£100,  in 
endeavoring  to  procure  the  said  title  as  aforesaid,  and  lost  all  the  gains 
and  profits  which  he  might  and  would  otherwise  have  made  and  acqnijed 
from  using  and  employing  the  said  sum  of  money  so  paid  by  him  to  the 
defendant  as  aforesaid,  and  other  moneys  provided  and  kept  by  him  the 
said  D.  O.  for  the  completion  of  the  said  purchase.  ^Add  acoutfar  »o- 
ney  had  and  received  to  the  use  of  the  intestate,  and  an  (ucouni  stated  and 
breach,  with  profert,  as  directed,  ante,  44,  45. 


8.  Assumpsit  against  the  Vendor  of  an  interest  in  ^ock^  sold .  6y 
Auction;  by  the  Vendee  to  recover  his  Expenses,  fyc.  th'i  Title  fre- 
ing  defective,  fyc.  (I). 

For  that  whereas  the  defendant,  by  his  auctioneers  and  agents  in  that 
behalf,  on  the  [4*^**]  caused  to  be  put  up  and  exposed  to  sale  by  public 
auction,  the  life-interest  of  a  widow  lady,  represented  to  be  of  the  age  of 
fifty-eight  years,  in  the  sum  of  .£760  new  four  per  cents.,  to  commence 
on  the  30th  July,  1828  ;  also  the  reversion  of  and  in  the  principal  sum« 
receivable  upon  the  demise  of  the  lady,  provided  any  of  her  five  children 
then  living  should  survive  her,  who  then  were  of  the  respective  ages  of 
[4'C,]  upon  and  subject  to  the  following  amongst  other  conditions,  that  is 
to  say,  3d  condition,  that  the  purchaser  should  pay  down  immediately  a 
deposit  of  £20   per   cent,   in  part  of  tl%e  purchase-money,  and  sign   an. 

agreement  to  pay  the  remainder  on  or  before  the day  of then 

next,  but  that  if  from  any  cause  the  purchase  should  not  be  completed, 
interest  should  be  paid  on  the  balance  of  the  purchase-money  at  the  rate 
of  ^5  per  cent,  up  to  the  time  of  completing  the  purchase,  that  the  pur- 
chaser should  ba  entitled  to  all  advantages  from  the  hour  of  sale ;  4th 
condition,  that. the  purchaser  should  have  a  proper  assignment  of  the  pro-  ^ 
perty  at  his  or  her  own  expense,  on  payment  of  the  remainder  of  the  pur- 
chase-money agreeably  to  the  third  condition  ;  and  the  plaintiff  in  fi&ct- 
saith  that  on  such  exposure  to  sale  as  aforesaid,  to  wit,  on  [4*^*]  ^^^ 
plaintiff  was  declared  to  be  and  became  the  purchaser  of  the  said  life-in- 
terest and  reversion,  upon   and  subject  to  the   aforesaid  conditions,  for  a 

(I)  See  form,  ^(&c.  Boymao  v.  Gutob,  7  Bing.  379^  5  M.  &  P.  329,  S.  O. 


DECLARATIONS  IN  ASSUMPSIT :— VENDORS.       185  a 

certain  sum  of  money,  to  wit,  ^555,  and  then  paid  down  sflll,  as  a  de- 
posit of  «£20  per  cent,  in  part  of  the  said  purchase-money,  and  then  sign- 
ed an  agreement  tto  pay  the  remainder  of  the  puraiase-money  on  [<$•<*.], 
and  thereupon  afterwards,  to  wit,  on  [<$-r.]  in  consideration  that  the  plain- 
tiff, at  the  request  of  the  defendant,  had  then  promised  the  defendant  to 
perform  all  things  in  the  said  conditions  of  sale  contained  on  the  part  of 
the  plaintiff  as  such  purchaser  as  aforesaid  to  be  performed,  the  defend- 
ant undertook  and  then  promised  the  plaintiff  to  perform  all  things  in  the 
said  conditions  mentioned  on  the  part  of  the  defendant,  as  such  vendor  as 
aforesaid,  to  be  performed  ;  and  although  the  plaintiff,  on  the  da3r*  and 
year  first  aforesaid,  and  from  thence  until  and  upon  the  [^t*-])  and  from 
thence  hitherto  hath  always  been  ready  and  willing^to  perform  and  fulfil 
all  things  in  the  said  conditions  mentioned  on  his  part  and  behalf  as  such 
parchaser  as  aforesaid  to  be  performed  and  fulfilled,  and  to  pay  the  re- 
mainder of  the  said  purchase-money,  and  the  expense  of  a  proper  assign- 
ment of  the  said  life-interest  and  reversion,  and  to  complete  the  said  pur- 
chase, whereof  the  defendant,  on  [4*^*]  had  notice,  and  was  then  request- 
ed by  the  plaintiff  to  make  a  proper  assignment  of  the  said  life-interest 
and  reversion  as  aforesaid,  and  to  perform  the  said  conditions  and  his  the 
defendant's  promise  on  his  part,  nevertheless  the  defendant,  not  regard- 
ing his  promise  and  undertaking,  nor  the  said  conditions  of  sale,  then  de- 
eeived  the  plaintiff  in  this,  to  wit,  that  at  the  time  of  the  said  exposure  to 
BcJe,  and  from  thence  until  and  upon  [^c]  and  from  thence  hitherto  the 
defendant  had  not  a  ?ood  right  or  title  to  sell  or  assign,  or  cause  to  be  as- 
signed, to  the  deJEEuuLut  the  said  life-interest  and  reversion  in  pursuance 
of  the  conditions  of  sale,  and  did  not  nor  would,  at  the  time  for  complet- 
ing the  said  purchase,  or  at  any  time  before  or  since,  show  or  make,  or 
procure  to  be  made,  to  the  plaintiff  a  proper  title  to  the  said  life-interest 
and  reversion,  or  make  or  procure  to  be  made  such  proper  assignment  as 
aforesaid,  or  show  a  title  enabling  bim  to  do  so  according  to  the  said  con 
ditions,  but  wholly  neglected  and  refused,  and  still  doth  neglect  and  re- 
fuse so  to  do,  by  reason  whereof  the  plaintiff  hath  been  deprived  of  all 
the  benefits  and  advantages  which  would  have  arisen  from  the  completion 
of  the  said  purchase,  and  hath  been  put  to  great  expenses,  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  £, ,  in  endeavoring  to  pro- 
cure snch  title  and  assignment  as  aforesaid,  and  to  get  the  said  purchase 
completed,  and  hath  lost  all  gains  and  profits  which  he  might  and  would 
otherwise  have  made  and  acquired  from  using  and  employing  the  said 
sums  of  money  so  paid  by  him  as  a  deposit  as  aforesaid,  and  other  moneys 
provided  and  kept  by  him  the  plaintiff  for  the  completion  of  the  said  pur- 
chase*    \Add  money  had  and  received^  if  applicable^  acccount  stated,  and 

breaehf  antej  42. 
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WAREHOUSE  ROOM. 


Commencement  cts  ante,  42,  43,  to  the  (isterisk.]  For  work  done  by  the 
plaintiff  and  for  warehouse  room  by  him  found  and  provided  in  and  about 
fthe  stowing,  keeping  and  taking  care  of  certain  goods,  before  then  stow- 
ed, kept  and  taken  care  of  by  the  plaintiff  in  certain  warehouses  and  pre- 
mises of  the  plaintiff  for  the  defendant,  and  at  his  request,  and  in  [^Add 
account  stated  and  breach^  ante,  43. 


WARRANTIES,  (m) 


1.  Declaration  for  the  Breach  of  a  Warranty  of  the  soundness  of  a 

Horse. 

For  that  whereas  on  the day  of ,  a.  d. ,  in  consideration 

that  the  plaintiff,  at  the  request  of  the  defendant,  would  buy  of  the  do- 
fendant  a  certain  horse  (n)  for  a  certain  price,  (o)  to  wit,  £ ,  to  be 


(m)  See  the  law  on  this  subject  collect-  stipulation  in  the  origioai  agreement  that 

ed  in  2  Stark.  £v.  2d  ed.  tit.  "  Warranty,'*  the  contract  should  be  rescinded  and  void 

901  ;  Chit.  jun.  Contr    2d  ed.  353  to  370.  if  the  warranty  be  untrue  ;   2dly.  If  both 

The  geneial  rule  is,  that  a  warranty  as  to  parties  subsequently  agree  to  rescind   the 

the   quality,  goodness  or  value  of  goods  bargain;  or  3dly,  in  cnses  of  fraud,  wiih 

■old  is  not  implied,  however  large  the  price  an  oifer  to  return  the  goods  ;  see  Gt.mpertz 

given   may  be  ;   Parkinson  v.  Lee,  2  JSast,  v.  Denton,  1  C.  &  M.  207  ;  Street  v.  Bby, 

314  ;  La  Neuville  v.  Nourse,  3  Camp.  351.  2  B.  &  Ad.  450,  573 ;  and  cases  Chit.  jun. 

But   there' is   an    implied    warranty   that  Contr.  2d  ed.  369,  4o7.     In  other  cases  the 

manufactured  goods  shall  bo  reasonably  fit  declaration    must    be   special    to    try    the 

for  the  particular  purpose  for  which  they  question    of   warranty.     A  special    action 

are  known  by  the  seller  to  be  ordered  and  for  the  breach  of  a  warranty  lies  without 

wanted   by  the  vendee,  see  post,  Torm  4,  offering  to  return  the  goods  or  complaining 

and   note   thereon.     And  a  warranty  that  of  the  breach,  see  Patteshall  v.  Tranter,  1 

goods  are  of  a  merchantable  quality  of  the  Harr.  &W.  178;  Chit  jun.  Contr.  2d  ed. 

denomination  ordered,  is  implied  where,  at  362,  363  ;  and  without  proof  of  special  or 

the  time  of  sale,  the  vendee  has  no  oppor-  any  damage  ;  Street  v.  Blay,  2  B.  ^  Ad. 

tunity  of  inspecting  their  ouality,  and  is  ig-  459 ;  Chit.  jun.  Contr.  370. 

norant  thereof,  and  must  therefore  i)e  sup-  (n)  No  variance,  although  it  was  a  mare ; 

posed  to  have  understood  that  goods  of  that  Ware  v.  Juda,  2  C.  &  P.  351. 

quality  would    be  delivered  ;   Gardiner  v.  (o)  No   variance,   although  part  of  the 

Gray,  4  Camp.  144;   Chit.  jun.  Conir.  2d  price  was  paid  by  giving  goods  of  a  speci- 

ed.    358.     And   where  goods  are  sold  by  Bed  value  ;  Hands  r.  Burton,  9  East,  349. 

sample,  there  is  an  implied  warranty  that  In   assumpsit  on  the  warranty  of  a  horse, 

the  bulk  answers  the  description  and  quel-  the  consideration  stated  for  the   warranty 

ity  of  the  sumple,  see  post.  Form  2,  and  was,  that  the  plaintiff  would  purchase  the 

note  thereon.     The  remedy  for  the  breach  horse   for  £6:3,   but    the  consideration  aa 

of  an  express  or  implied  warranty  is  as-  proved  was,  that  the   plaintiff  would  pay 

sumpsit  or  case,  see  forms  in  Case,  post,  that    sum,   and   if  the    horse    was    lucky 

In  cases  of  fraud  without  warranty,  Case  would  give  the  defendant  £5  more  or  the 

is  the  remedy.     In  instances  of  warranty  buying  of  anpther  horse  ;  held  no  variance, 

where  the  price  has  been  paid,  the  vendee  the   conditional    promise    omitted   in  the 

may  recover  it  back  upon  the  common  in-  declaration  being  too  vague  to  be  legally 

debitalus  count  (in  assumpsit  or  debt)  for  enforced,  and  not  amounting  in   point  of 

money  had  ancf  received,  as  on  a  failure  of  law  to  a  promise  ;  Geething  v.  Lynn,  2  fi. 

the  original  consideration  in  either  of  the  dt  Ad.  232. 
following  cases — Ist.  If  there  be  an  express 

[+187] 


DECLARATIONS  IN  ASSUMPSIT :— WARRANTIES.      187 

paid  by  the  plaintiff  to  the  defendant,  he  the  defendant  undertoSk  and 
then  promised  the  plaintiff  that  the  said  horse  then  was  sound ;  ( p)  wad 
the  plaintiff  avers  that  he  did  then  buvthe  said  horsb  of  the  defendant  and 
pay  him  for  the  fsame  the  said  sum  of  money,  {q)  yet  the  defendant  disre- 
garded his  said  promise  and  deceived  the  plaintiff  in  this,  to  wit,  that  the 
said  horse,  at  the  tinieof  the  making  of  the  said  promise  of  the  defendcmt, 
was  not  sound,  contrary  to  the  defendant's  said  undertaking,  whereby  the 
said  horse  became  and  was  of  no  use  or  value  to  the  plaintiff,  and  the 
plaintiff  hath   necessarily  incurred   a  great   charge  and  expense  of  his 

mgneys,  to  wit,  to  the  am^unt  or£ ,  in  and  about  the  causing  the  said 

horse  to  be  examined,  and  the  feeding,  keeping  and  taking  care  (r)  of 
the  same,  and  incidental  thereto.  [''And  the  plaintiff  avers  that  he,  con- 
fiding in  the  defendant's  said  promise,  did  afterwards  and  before  he  dis- 
covered the  said  unsoundness,  to  wit,  on  [Sfc."]  sell  the  said  horse,  to  wit, 

to  one  E.  F,  for  a  large   sum,  to  wit,  £ ,  and   then  warranted  and 

promised  the  said  E.  F.  that  the  said  horse  was  sound,  and  that  by  reason 
of  the  said  unsoundness  the  plaintiff  was  afterwards,  to  wit,  on  [<$*c.}, 

compelled  to  pay  to  the  said  E.  F.  a  large  sura,  to  wit,  the  sum  of  i£ , 

lor  his  damages  by  him  sustained  on  occasion  of  the  said  breach  of  war- 
ranty, and  also  a  large  sum,  to  wit,  £ ,  for  the  costs  of  the  said  E.  F. 

by  him  sustained  in  commencing  and  prosecuting  a  certain  action  brought 
by  him  in  the  said  court  here  against  the  plaintiff  on  the  last-mentioned 
-warranty  and  promise ;  and  thereby  also  the  plaintiff  incurred  great  ex- 
penses, to  wit,  to  the  amount  of  ^ ,  in  defending  and  settling  the  said 

action  ;  (s)]  and  by  reason  of  the  premises  the  plaintiff  was  and  is  other- 
vise  injured.     [Add  ctccount  stated^  (t)  and  brecich,  see  antCf  42. 


(p)  The  substance  ancL  meaniogf  or  ex-  port  the  action. 

aet  terms,  of  the  warraoty  must  be  stated.  (r)  This  expense   may  be   recovered  if 

If  it  were  a  warranty/ with  an  exception  the    horse  was  tendered  to  the  defendant 

aa  to  a  particular  defect,  &c.  the  exception  within   a   reasonable  time   afler  the    un-' 

should  be  stated  ;  see  Jones  v.  Cowley,  6  soundness  was  discovered,  otherwise  not; 

D.  4b  R.  533 ;  4  B.  &  C.  445,  S.  C. ;  oee  Caswell  v.  Coares,  1  Taunt.  56^.     But  in 

further  Poltherd  v.  Puncheon,  2  D.  &  R.  any  event  the  keep  can  be  recovered  only 

10 ;    Button    v.   Corder,    7   Taunt.   405  ;  to  the  time  when  a  fair  opportunity  of  re- 

1  Moore,  109,  S.  C. ;  Gray  v.  Cox,  4  B.  &  selling  occurs ;   M'Kenzies  v.    Hancock, 

C.  iOd.     As  to  the  amendment  at  the  trial  Ry.  &  M.  436,  per  Littledale,  J. 

in  case  of  variance,  see  3  d&  4  W.  4,  c.  42,  (s)  See  Lewis  v.  Peake,  7  Taunt.  153; 

9.  S3,  post.     In  case  there  was  an  excep-  and  antCt  165,  note  (z) ;  183,  note. 

tion  in   the  warranty,  there  should  bean  (0  The  new  rules  seem  to  forbid  a  count 

averment  that  the  horse  was  unsound  in  for   money   had   and   received  to  recover 

other  respects  than  in  reference  to  the  ex-  back   the    price,   (as  to  which  see  antef 

cepted  defect.  187,  note  (m),)  with  a  special  count  for 

{q)  Aver  the  payment  if  the  fact  be  so  ;  the  breach  of  warranty,  in  the  same  de- 
bet such  payment  is  not  essential  to  sup-  ciaration.                          ^ 

[tl88] 


188      DECLARATIONS  IN  ASSUMPSIT !— WARRANTIES. 


2.  Dedaratum  on  a  Warranty  that  Goads  Bold  by  Sample  afere  equal 

to  the  Sample,  (ti) 

For  that  whereas  the  defendant  before  and  at  the  time  of  the  making  of 
his  promise  hereinaAcr  mentioned,  was  possessed  of  certain  goods,  to  wit, 
ten  quarters  of  barley,  and  then  produeed  and  showed  to  the  plaintiflT  a 
certain  small  quantity  of  barley  as  a  sample  of  the  said  ten  quarters  of 
barley,  and  thereupon  heretofore,  to  wit,  on  [4"^']  ^^  consideration  thai 
the  plaintiff,  at  the  defendant's  request,  would  buy  of  him,  the  defendant, 
the  said  ten  quarters  of  barley,  at  and  for  a  certain  price,  to  wit,  £ — ^, 
the  defendant  then  tundertook  and  promised  the  plaintiff  to  deliver  to  him 
the  said  ten  quarters  of  barley,  and  that  the  same  were  equal  in  qtmlity 
and  description  to  the  said  sample  thereof  so  produced  and  shown  to  the 
defendant  as  aforesaid,  and  the  plaintiff  avers  that  he  then  bought  the 
said  ten  quarters  of  barley  of  the  defendant,  and  paid  him  for  the  same 
the  said  price  thereof  on  the  terms  aforesaid,  and  the  defendant  then  de- 
livered the  said  quarters  of  barley  to  the  plaintiff;  yet  the  defendant  dis- 
regarded his  promise  and  deceived  the  plaintiff  in  this,  to  wit,  that  at  the 
time  of  the  making  of  the  said  promise  of  the  defendant,  the  said  ten 
quarters  of  barley  were  not  equal  in  quality  or  description  to  the  said 
sample  thereof,  and  were  and  are  of  a  different  and  much  inferior  qnality 
and  description  and  of  much  less  value,  whereby  the  plaintiff  lost  divers 
gains  and  profits  which  would  otherwise  have  accrued  to  him,  and  is  oth- 
erwise injured,  [see  conclusion^  Sfc.  of  Form  1.]  To  the  plaintiff^s  dam- 
age [4rc.] 


3.  On  a  Warranty  that  manufactured  Goods  were  ^fit  for  the  purpose 
)  for  which  they  were  bought,  (x) 

For  that  whereas  before  and  at  the  time  of  the  making  of  the  defend- 
ant's promise  hereinafter  mentioned,  the  pleuntiff  was  possessed  of  a  cer- 
tain ship,  and  was  desirous  of  sheathing  the  same  with  copper,  and  the 
defendant  was  then  possessed  of  certain  copper,  to  wit, cwt.  of  cop- 
per before  then  manufactured,  [**  to  wit,  by  the  defendant,"  insert  thiSf  if 
the  fact  be  5o,]  and  the  plaintiff  was  desirous  of  buying  the  same  for  the 
purpose  of  therewith  sheathing  the  said  ship,  in  case  the  same  was  fit  and 
proper  for  that  purpose,  of  all  which  the  defendant  then  had  notice;  and 


(u)  See  antCf  187,  note  (tn)  )  Parkinson  case  to  lay  a  promise  that  the  goods  should 

r.  Lee,  2  East,  314  ;  Parker  v.  Palmer,  4  be  of  a  particular  quality  or  good  and  mer- 

B.  &  Al.  387.     There  is  an  implied  war-  chantabia  ;  id.  ;  Laing  r.  Fidgeon,  4  Camp. 

ranty  to  the  effect  stated  in  the  above  case,  169  ;  6  Taunt.  108,  S.  C. 
unless   the  contract  be  reduced  into  writ-         (x)  See  ante,  187,  note  (m)  ;    Jones  v. 

ing,  and   the  sample  be  not   referred   to;  Bright,  5  Bing.  533;    3  M.  ^  P.   155,8. 

Meyer  V.  Everth,  4  Camp.22;  Gardiner  i7.  C. ;    Bluett  t;.  Osborne,  1  Stark.  R.  384; 

Gray,  id.  145;  Tye  v.  Fynmore,  3  Camp.  Gray   v.  Cox,  1  C.  &  P.  184;    4  B.  &  C. 

46-^.     It  would  be  incorrect  in  the  above  115.  S.  C. ;  6D.&  R.  208,  S.  C. 
[tl89] 
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thereupon  heretofore,  to  wit,  on  [^c]  in  consideration  that  the  plaintiff, 
at  the  defendant's  request,  would  buy  of  him  the  said  copper,  at  and  for 
a  certain  price,  to  wit,  £ ,  the  defendant  undertook  and  then  promis- 
ed the  plaintiff  that  the  said  copper  was  reasonably  fit  and  proper  for  the 
purpose  of  sheathing  therewith  the  said  ship  of  the  plaintiff;  and  the 
plaintiff  avers  that  he,  confiding  in  the  defendant's  said  promise,  did  then 
buy  the  said  copper  of  him  for  the  purpose  aforesaid*  and  then  paid  him 
for  the  same  the  said  price  thereof,  yet  the  defendant  disregarded  his 
promise  and  deceived  the  plaintiff  in  this,  to  wit,  that  the  said  copper  was 
not  at  the  time  of  the  making  the  said  promise  of  the  defendant  reasona- 
bly fit  or  proper  for  the  purpose  of  sheathing  the  said  ship  of  the  plaintiff, 
and  was  wholly  unfit  and  improper,  and  of  little  or  no  use  or  value  in 
that  behalf,  [^*  and  the  plaintiff  avers  that  he,  confiding  in  the  defendant's 
said  promise,  did  afterwards,  to  wit,  on"  [<$*c.]  use  the  said  copper  for  the 
purpose  of  sheathing  his  said  ship,  and  did  sheath  the  same  therewith, 
and  by  reason  of  the  premises  the  plaintiff  afterwards,  to  wit,  on   [^c] 

incurred  a  great  expense,  to  Wit,  to  the  amount  of  i£ ,  in  having  the 

said  copper  t removed  from  his  said  ship,  and  causing  the  same  to  be 
sheathed  with  other  and  proper  copper,  and  was  and  is  otherwise  injur- 
ed, "(y)]  To  the  plaintiff's  damage,  l^pc. 


4.  On  a  Warranty  that  Lemons  sold  by  Auction  were  Lisbon 

Lemons, 

For  that  whereas  the  defendant  heretofore,  to  wit,  on  [<J-cr]  caused  to 
be  put  up  and  exposed  to  sale  by  pubUc  auction  divers,  to  wit,  128  boxes 
of  lemons,  as  and  for  Lisbon  lemons,  upon  and  subject  to  the  following 
(amongst  other)  conditions  of  sale,  that  is  to  say,  [here  state  the  principal 
conditions  of  sale  relative  to  the  case']  ;  and  the  plaintiff  saith  that  on  such 
exposure  to  sale,  to  wit,  on  [4*^*]  ^^  became  and  was  the  purchaser  of 
the  said  lemons,  as  and   for  Lisbon  lemons  as  aforesaid,  and  upon  and 

according  to  the  said  conditions,  for  a  certain  price,  to  wit,  £ ,  and 

then  paid  to  the  defendant  a  large  sum  of  money,  to  wit,  £ ,  as  a 

deposit  of  25  per  cent,  on  the  price  of  the  said  lemons,  [according  to  the 
conditions]  ;  and  thereupon  afterwards,  to  wit,  on  the  day  and  year  first 
mentioned,  in  consideration  of  the  premises,  and  that  the  plaintiff,  at  the 
defendant's  request,  had  then  promised  the  defendant  to  perform  the  said 
conditions  of  sale  on  his  the  plaintiff's  part,  he  the  defendant  then  pro- 
mised the  plaintiff  to  perform  the  said  conditions  of  sale  on  the  part  of 
him  the  defendant,  and  that  the  said  lemons  at  the  time  of  the  said  sale, 
and  of  the  making  of  the  said  promise  of  the  defendant,  were  Lisbon 
lemons;  and  although  the  plaintiff  hath  always  since  he  became  the  pur- 
chaser of  the  said  lemons  as  aforesaid  been  ready  and  willing  to  perform 

I 

(y)  Of  course  the  allegation  of  damage  will  depend  on  the  facts,  see  Form  1. 
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WORK  AND  MATERIALS,  (c) 


I.  The  Common  Count  for  Work  and  Materials. 

This  is  part  of  the  common  indtbitatus  count  in  assumpsit,  see  onfe,  43 ; 
or  debij  see  post  The  account  stated  should  be  added.  The  common 
count  for  work,  or  work  and  materials,  is  applicable  generally  to  every  spe- 
cies of  work  done,  or  services  rendered,  in  any  profession  or  business,  &c* 
provided  the  remuneration  is  to  be  paid  in  money,  and  has  been  actually 
earned ;  and  it  lies  whether  the  reward  be  claimed  at  an  agreed  rate,  or 
upon  a  quantum  meruit.  The  common  count  for  work,  or  work  and  ma- 
terials, is  sufficient  at  the  suit  of  an  Attorney,  ante,  61,  note  (g) ;  Fisber 
V.  Snow,  3  Dowl.  P.  C.  27 ;  or  Farrier,  Clark  v.  Mumford,  3  Camp.  37, 
for  his  bill.  But  in  these  tand  in  other  similar  instances  in  which  the 
common  count  might  be  sustained,  as  in  the  cases  of  Surgeons  and  Apoth- 

• 

ccaries,  ante,  58;  Auctioneers,  &.c.  aiJe,  69;  Carriers,  ante,  92,  93, 
Forms  1,  2,  3;  a  Servant's  salary  or  wages,  ante,  149;  Undertakers,  d^c. 
ante,  176;  it  is  usual  to  adopt  a  tfiore  special  form.  The  common  count 
also  suffices  to  recover  a  bill  for  building  a  house,  &c.  although  the  work 
were  done  and  the  price  be  claimed  under  a  special  written  contract  hav- 
ing reference  to  plans,  specifications,  6lc,  and  containing  special  provis- 
ions as  to  the  work,  and  a  surveyor's  certificate,  &.c.  But  the  declara- 
tion should  be  special,  see  Form  3,  post,  195,  where  the  plaintiff  was  to 
be  paid  an  entire  sum  on  the  completion  of  the  work,  and  the  defendcuit 
has  wrongfully  discharged  the  plaintiff  from  completing  work  agreed  to 
be  performed ;  or  where,  although  the  contract  contains  no  particulcu* 
clause  as  to  payment,  the  plaintifiT  claims,  not  only  the  price  and  value  of 
the  work  and  materials  actually  done  and  provided,  but  also  damages  for 
the  loss  of  the  profits  he  would  have  acquired  had  the  defendant  allowed 
him  to  finish  the  work  agreed  for;  see  an^^,  150,  note  (z) ;  Hulle  v. 
Heightman,  2  East,  145.  It  is  also  proper  to  declare  specially  where 
the  plaintiff  was  to  be  paid  by  a  bill  of  exchange,  and  the  bill  would  not, 
if  given,  have  been  due  when  the  writ  was  issued ;  ante,  159,  160,  168. 
And  it  is  often  prudent  to  declare  specially  on  a  written  agreement  to 
perform  work,  &;c.  although  the  common  count  would  be  sufficient.  A 
special  count  on  an  agreement,  with  the  common  count  for  the  same  work, 
would  not,  in  reference  to  the  new  Rules,  be  now  allowed.  But  there 
may  be  a  special  count  on  an  agreement,  and  the  common  count  for  extra 
work,  (as  to  which  see  Pepper  v.  Burland,  Peake's  R.  103 ;  Wilmot  c. 
Smith,  3  C.  &  P.  453 ;  Lovelock  v.  King,  1  M.  &  Rob.  60 ;  Chit.  jun. 
Contr.  2d  ed.  449.)  Where  there  is  a 'special  contract  to  perform  work, 
&d.  in  a  particular  manner,  and  the  plaintiff  has  done  work»  &c.  but  has 

(c)  See  in  general,  Chit.  iun.  Contr.  2d    Work;  tind  id.  Appendi:(|  1157;  Romo* 
ed.  430  to  463 ;  and  particularly  id.  pages    on  Evid.  tit.  Work. 
448  to  453;  2  Stark.  Erid.  2d  ed.  939,  tit. 
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departed  from  the  contract  in  regard  to  the  description  or  quality  of  the 
work  or  materials,  he  is  entitled  to  recover  to  the  extent  of  the  real  value 
of  the  work    and  materials  actually  done  and  provided,  and  the  benefit 
whereof  the  plaintiff  has  received,   (not  the  sum  fixed  by  the  contract,) 
but  must  not  declare  in  such  case  specially  upon  the  contract ;  see  the  ca- 
ses, Chit.  jun.  Contr.  2d  ed.  451,  575;  Allen  v.  Cameron,  1  C.  &.  M.  802. 
In  Chapel  v.  Hicks,  2  C.  &  M.  214,  which  was  an  action  on  a  special  con- 
tract for  work  done  under  the  contract,  and  for  work,  labor,  and  mate- 
rials generally,  (the  action  was  before  the  new  Rules,)  it  was  held  that  the 
defendant  niay  give  in  evidence  that  the  work  has  been  done  improperly, 
and  not  agreeably  to  the  contract ;  and  the  plaintiff  in  that  case  will  only 
be  entitled  to  recover  the  real  value  of  the  work  done  and  the  materials 
supplied :  and  Lord  Lyndhurst^  C.  B.  said,  ''If  the  plaintiff  has  not  per- 
formed the  work  in  the  manner  which  by  the  contract  he  agreed  to  do, 
be  cannot  recover  on  the  contract,  but  must  recover  on  the  counts  in  his 
declaration  for  the  work  which  he  has  done.     Suppose,  on  a  contract  to 
build  a  house  f  of  Baltic  timber,  the'contractor  builds  it  of  timber  of  a  dif- 
ferent description,  upon  what  principle  is  he  entitled  to  recover,  except 
for  the  work,  labor,  and  materials  ?     It  cannot  be  consistent  with  reason, 
that  a  party  who  has  not  performed  his  contract  should  recover  the  full 
amount  for  which  he  has  stipulated,  and  that  the  other  party  should  be 
driven  to  a  cross  action  against  him  for  not  performing  the  work  accord- 
ing to  the  contract."     See  further,  post.  Pleas,  **  Work  and  Materials." 
In  general,  where  the  contract  is  to  complete  an  article,  no  remuneration 
is  recoverable  for  partial  work  done  ;  Sinclair  v,  Bowles,  9  B.  &  C.  92. 
But  a  shipwright  may  recover  to  the  extent  of  partial  repairs  done  to  a 
ship,  though  he  were  employed  (generally)  to  put  it  in  thorough  repair ; 
Roberts  v.  Hovelock,  3  B.  dc^  Ad.  404.     Materials  provided  on  an  entire 
contract   for  work   and  materials,    cannot  be   recovered   on  a   count  for 
"goods  aold;"  Cotterell  ».  Apsey,  6  Taunt.  322.     In  the  case  of  a  con- 
tract to  make  an  article  with  materials  the  property  of  or  to  be  provided 
by  the  workman,  if  the  specific  article  ordered  has  not  become  the  proper^ 
ty  of  the  person  who  employed  the  workman,  by  having  been  appropri- 
ated to  the  use  of,  or  set  apart  and  accepted  by  the  employer,  or  treated 
by  both  parties  as  his  property,  the  price  of  work  and  materials  cannot 
be  recovered  upon  the  common  count ;  and  the  declaration  should  be  spe- 
cially for  not  accepting  the  article,  stating  that  the  plaintiff  was  to  manu- 
facture it,  and  did  so,  and  was  ready  to  deliver  it,  &c. ;  see  Forms,  ante, 
160  to  167;  and  cases  collected  Chit.  jun.  Contr.  2d  ed.  301  to  304 ;  At- 
kinson V,  Bell,  8  B.  &  C.  277;  Carruthers  v.  Payne,  5  Bing.  270;  2  M. 
&  P.  429,  S.  C. ;  Maberley  v.  Sheppard,  10  Bing.  99 ;  Elliott  v.  Pybus, 
4  M.  ^  Sc.  389;  10  Bing.  512,  S.  C. ;  Alexander  v.  Gardner,  1   Bing.  N. 
C.  671.     A  contract  for  goods  of  the  value  of  ;^10  or  upwards  must  be  in 
writing  and  signed  by  the  party  charged,  although  the  goods  are  to  be 
made,^'c.  at  a  future  time ;  9  Geo.  4,  c.  14,  s.  7.  As  to  a  parol  agreement  for 
additions,  see  Hoadley  v.  Maclain,  4  M.  &  Sc.  340 ;  10  Bing.  482,  S.  C. 
Vol.  I.  26  [+194] 
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2-  Special  Declaration  on  an  Agreement  to  pay  Plaintiff  a  Sum  of 
Money  for  taking  down  an  old  Threshing  Machine  and  putting 
up  a  new  one,  within  a  certain  time,  (d) 

For  that  whereas  on  [^c]  by  a  certain  agreement  then  made  between 
the  plaintiflTand  the  defendant,  the  plaintiflTagreedto  make  the  defendant 
a  three  horse  power  portable  threshing  machine,  to  be  worked  by  a  four 
horse  works,  to  thresh irom  twenty  to  twenty-five  quarters  of  wheat  in  a 
day  ;  to  put  up  the  new  machine  at  Tanholt,  where  an  old  one  then  stood, 
in  a  complete  workmanlike  manner,  and  to  take  down,  at  the  plaintiff's 
own  expense,  the  old  one  then  standing  at  Tanholt,  the  defendant  to  de- 
liver the  told  machine  at  the  plaintiff's  yard  at  P.,  and  also  to  fetch  the 
new  one  to  T.,  the  old  one  to  be  taken  by  the  plaintiff  at  ^0,  and  the 
defendant  to  pay  to  the  plaintiff  £20  in  exchange  for  the  new  one,  and 
the  new  niachme  to  be  put  down  in  a  complete  working  state  in  two 
months  from  the  date  of  the  agreement ;  and  thereupon,  on  the  day  and 
year  first-mentioned,  in  consideration  of  the  said  agreement,  and  that  the 
plaintiff,  at  the  defendant's  request,  had  then  undertaken  and  promised 
the  defendant  to  perform  the  said  agreement  on  his  the  plaintiff's  part, 
the  defendant  then  promised  the  plaintiff  to  perform  the  said  agreement 
on  his  the  defendant's  part;  and  the  plaintiff  avers,  that  he,  confiding  in 
the  said  agreement  and  promise  of  the  defendant,  afterwards  and  within 
the  time  mentioned  in  the  agreement,  made  the  said  three  horse  portable 
threshing  machine  for  the  defendant,  and  did,  within  such  time  as  afore- 
said, to  wit,  on  [4*^*1  put  up  the  new  machine  at  T.  where  the  old  ma- 
chine stood  as  afi)resaid,  in  a  complete  workmanlike  manner,  and  then  took 
down  the  old  one  at  his  own  expense,  and  did  then  take  the  same  at  £20^ 
according  to  the  provisions  of  the  said  agreement ;  and  although  the  said 
new  machine  was  put  down  in  a  complete  working  state  within  the  time 
in  that  behalf  mentioned,  and  was  capable  of  working  from  twenty  to 
twenty-five  quarters  of  wheat  in  a  day,  and  of  being  worked  by  a  four 
horse  works,  according  to  the  said  agreement,  whereof  the  defendant 
then  had  notice,  and  was  then  requested  by  the  plaintiff  to  pay  him  the 
sum  of  jf 30,  according  to  the  said  agreement,  yet  the  defendant  hath 
not  paid  the  same  or  any  part  thereof.  [Add  account  stated  and  breach^ 
antct  42. 


(d)  See  form,  &c.  Varley  v.  Manton,  9  "  according  to  tho  provisions  of  the  said 
Bing.  363;  2  M.  &.  So.  484,  S.  C.  There  agreement."  The  demurrer  was  over- 
was  a  general  demurrer  to  the  declarblion,  ruled,  it  being  general.  The  form  m  the 
because  the  declaration  stated  plaintiflf's  text  is  altered  to  avoid  eren  a  special  de< 
performance  of  his  part  of  the   contract,  murrer. 
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3.  Dedaralionfor  discharging  the  Plaintiff  from  completing  Work 

according  to  Agreement,  {e) 

For  that  whereas  heretofore,  to  wit,  on  [i^c]  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  had  then  agreed  with  and  pro- 
mised the  defendant  to  perform  and  complete  certain  carpenter's  work,  to 
wit,  in  and  about  two  houses  of  the  defendant,  at  certain  prices  and  upon 
certain  terms  then  agreed  upon  between  the  plaintiff  and  the  defendant, 
that  is  to  say  [state  the  material  terms,]  he  the  defendant  undertook  and 
then  promised  the  plaintiff  to  permit  and  suffer  him  to  perform  and  com- 
plete the  said  work  on  the  terras  aforesaid ;  and  the  plaintiff  in  fact  saith, 
that  although  he,  confiding  in  the  said  promise  of  the  defendant,  did  af- 
terwards, to  wit,  on  the  day  and  year  aforesaid,  commence  and  in  part 
perform  the  said  work  upon  the  terms  aforesaid,  and  )iath  always  been 
ready  and  willing,  and  still  is  ready  and  willing,  to  perform  and  complete 
the  whole  of  the  said  work  upon  the  said  terms,  whereof  the  defendant 
hath  always  had  notice,  yet  the  defendant,  not  regarding  his  said  promise, 
did  not  nor  would  suffer  or  permit  the  plaintiff  further  to  proceed  \;ith  or 
complete  the  said  work,  but  on  the  tcontrary  thereof  wholly  refused  so 
to  do;   and   aflerwards,  to   wit,  on  [4*^.]  wrongfully  and   absolutely  dis- 
charged and  hindered  and  prevented  the  plaintiff  from  performing  and 
completing  the  residue  of  the  work  ;  by  means  whereof  he  the  said  plain- 
tiff hath  lost  and  been  deprived  of  divers  great  gains  and  profits  which 
would  otherwise  have  arisen  and  accrued  to  him  from  the  completion  of 
the  same  work,  and  the  price  and  value  of  the  work  by  him  so  done,  and 
of  the  work  to  be  by  him  completed,  are  unpaid  and  unsatisfied.  [Add  ac- 
tount  stated,  and  breach,  ante,  42. 


4.  Declaration  against  a  Wheelwright  employed  to  make  a  new  Cart, 
for  making  and  delivering  one  of  improper  materials  and  work- 
manship.  {f) 

For  that  whereas  heretofore,  to  wit,  on  [4"^']  ^  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant  (he  the  defendant  then  being  a 
ifheelwright,)  hacf  employed  him  the  said  defendant  to  mak^  a  certain  cart 

for  the  plaintiff  at  and  for  a  certain  piice,  to  wit,  £ ,  to  be  therefore 

paid  by  the  plaintiff  to  the  defendant,  he  the  defendant  then  undertook 
and  promised  the  plaintiff  that  the  said  cart  should  be  made  of  good  and 
proper  materials,  and  in  a  workmanlike  and  proper  manner ;  and  al- 
though the  defendant,  under  color  of  the  said  employment,  afterwards, 
to  wit,  on  [*J-c.]  aforesaid,  made  for  and  delivered  to  the  plaintiff  a  cer- 
tain cart  as  and  for  a  cart  made  of  good  and  proper  materials,  and  in  a 
workmanlike  and  proper  manner,  and  the  plaintiff  then  paid  to  the  dc- 

(e)  See  aa/e,  193.  effect  stated  in  this   form  ;  and   see  ante, 

(/)  There  is  an  implied  warranty  to  the     187,  note  (m). 
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fendant  the  said   sum  of  £ for  the  said  cart,  yet  the  defendant  did 

not  nof  would  perforin  or  reg'ard  his  said  promise,  but  thereby  deceived 
the  plaintiff  in  thi?,  to  wit,  that  the  said  cart  was  not  made  of  good  or 
proper  materials,  or  in  a  workmanlike  or  proper  manner,  but  on  the  con- 
trary thereof  the  said  cart,  at  the  time  of  making  and  delivery  thereof  to 
the  plaintiff  as  aforesaid,  was^  made  of  bad,  unsound,  and  improper  ma- 
terials, and  in  an  unworkmanlike  and  improper  manner,  whereby  the  said 
cart  became  and  was  and  is  of  little  or  no  use  or  value  to  the  plaintiflT, 
and  he  hath  incurred  great  expenses,  to  wit,  £         ,  in  repairing  the  same, 

and  hath  been  deprived  of  the  use  thereof  for  a  long  time,  to  wit, , 

To  the  plaintiff's  damage  [4'f*] 
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I.  IN  ABATEMENT,  (a) 


1.  Pka  in  Abatement  of  the  non-joinder  of  a  joint  Contractor.  (6) 

In  the . 

On  the day  of ,  a.d. .(c) 

The  defendant,  by  E.  F.  his  attorney,  [or  **  in  person,"  (d)] 
prays  judgment  (e)  of  the  said  writ  and  declaration,  (fj  because  he 
says  that  the  supposed  promises,  (g)  [or  **  promise,"  if  one  only  be 


(a)  See  ID  general  as  to  pteas  in  abate-  in  abatement  as  joint  contractors,  if  it  shall 

ment,  when  to  be  pleaded  and  bow,  and  appear  by  the  pleadings  in  such  subsequent 

the  practice  thereon,  and  as  to  demurrers  action,   or   on   the   evidence  at   the   trial 

thereto,   &c.  ante,  17,18,   and   notes,  id.  thereof,  that aU  the  original  defendants  are 

Pleas  of  misnomer  are  abolished,  see  antCf  liable,  but  that  one  or  more  of  the  persons 

3,  note  («).  named  in  such  plea  in  abatement  or  any 

(Jb)  The  general   rule  is,  that  where  the  subsequent  plea  in  abatement,  are  not  lia- 

cootract'is  joint  (not  joint  and  several)  all  ble    as  a  contracting  party   or  parties,  the 

the  parties  must  be  joined  as  defendants,  plaintiff  shall  nevertheless  be  entitled  to 

see  1  Saund.  291 ,  note  4  ;  1  Chit.  PI.  5th  judgment,  or  to  a  verdict  and  judgment,  as 

ed.  47,  52  ;  Piatt,  on  Cov.  117.     The  non-  the  case  may  be,  against  the  other  defen- 

joinder  of  a  plaintijf  is  a  ground  for  a  plea  dant  or  defendants  who  shall  appear  to  be 

ID  bar,  see  form,  &c.  post,  tit.  '*  Non-join-  liable,  and  every  defendant  who  is  not  so 

der."     The    non-joinder  of  a  (fefencfanC  is  liable  shall  have  judgment,  and  shall  bo 

matter  for  a  plea  in  abatement  only  ;  see  1  entitled  to  his  costs  as  against  the  plaintiff. 

Chit.   PI.  5th  ed.  14,  52;  1  Saund.  154,  who  shall  be  allowed  the  same  as  costs  in 

note  1,  291   b,  f,  g.     The  late  statute,  3  &>  the  cause  against  the  defendant  or  defen- 
4  W.  4,  c.  42,   has   greatly  improved  the  -  dants  who  shall  have  so  pleaded  in  abate- 

law  on  this  subject.     By  sect.  8,  ^*  no  plea  ment  the  non-joinder  of  such  person  ;  pro- 

in  abatement  for  the  non-joinder  of  any  vided  that  any  such  defendant  who  shall 

person  as  a  co-defendant  shall  be  allowed  havfi  so  pleaded  in  abatement,  shall   beat 

tn  any  Court  of  common  law,  unless  it  shall  liberty  on  the  trial  to  adduce  evidence  of 

be  stated  io  such  plea  that  such  person- is  the  liability  of  the  defendants  named  by 

resident    VE^/iin    the  jurisdiction^   of  the  bim  in  such  plea  in  abatement." 

Court,  and  unless  the  place  of  residence  of  (c)  The  day  the  plea  is  delivered,  ante, 

such  person  shall  be  stated  with  convon-  2,  note  (d);  when  to  be  pleaded,  ante,  17, 

lent  certainty  in  an  affidavit  verifying  such  note  (a), 

plea."     By  sect.  9,  *^  to  any  plea  in  abate-  '    (d)  See  ante,  18,  note  (e). 

ment  in  any  Court  of  law  of  the  non-join-  (e)  See  ante,  17  and  18,  note  (d). 

der  of  another  person,  the  plaintiffmay  re-  (/)  This  appears  to  be  now  the  proper 

ply  that  such  person  has  been  discharged  form.     The  form  in  Steph.3d  ed.  46,  prays 

ly  bankruptcy  and  certificate,  or  under  an  judgment  of  the  declaration  only, 

act  for   the   relief  of  insolvent  debtors."  Q)  In  debt  the  form  is  **  that  the  said 

And   sect.  10  enacts,  **  that  in  all  cases  in  several  supposed  causes  of  action  in   the 

which,  aAer  such  plea  in  abatement,  the  declaration  mentioned  and  each  of  them 

plaintiff  shall,  without  having  proceeded  accrued  against,  and    the   said    supposed 

to  trial  upon  an  issue  thereon,  commence  debts  were  and  each  of  them  was  contract- 

another  action  against  the  defendant  or  de-  ed,  and    became  due  from   the  defendant 

fendants  in  the  action  in  which  such  plea  jointly  with  one  G.  H.  who  is  still  living, 

in  abalement  shall  have  been  pleaded,  and  l^c,  as  above,']  and  that  neither  of  such 

the  person  or  persons  named  in  such  plea  supposed  causes  of  action  accrued  against, 
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laid,]  in  the  said  declaration  mentioned,  (/i)  were  and  each  of  them  was 
made  by  fthe  defendant  jointly  with  one  G.  H.,  (i)  who  is  still  living,  and 
who,  at  the  time  of  the  commencement  of  this  suit  was  and  still  (k)  is  re- 
sident within  the  jurisdiction  of  this  Court,  to  wit,  at ,  in  the  county 

of ,  [state  the  place  of  residence,  see  supra,  note  (6),]  and  not  by  the 

defendant  alone  ;  and  this  the  defendant  is  ready  to  verify  ;  wherefore, 
inasmuch  as  the  said  G.  H.  is  not  named  in  the  said  writ  and  declaration 
together  with  the  defendant,  he  the  defendant  prays  judgment  of  the  said 
writ  and  declaration,  and  that  the  same  may  be  quashed,  &c.  [  To  be 
signed  by  counsel,  and  add  affidavit  of  truth,  as  infra. 


2.  Affidavit  of  truth  of  Pita  in  Abatement.  (/) 

In  the r  A.   B plaintiff, 

Between    .      <  and 

C  0.  D.  (m)  .     .     .     .     .      defendant. 

C.  D.  of  Fleet  Street,  in  the  city  of  London,  baker,  the  defendant  in 
this  cause,  (n)  maketh  oath  and  saith,  that  the  plea  (o)  hereunto  annexed, 
is  true  in  substance  and  fact,  (p)  [culd,  in  the  case  of  an  affidavit  of  the 
truth  of  a  plea  of  non-joinder,  as  required  by  3  4*  4  1^.  4,  c.  42,  s.  8,  set 
ante,  197,  note  (6),  ^*  and  that  the  said  G.  II.  mentioned  in  the  said  plea, 

resides  at  No.  ,  in street,  in  the  parish  of ,  in  the  county 

of .''J 

Sworn,  {q)  [^c]  C.  D. 

nor  was  cither  of  such  debts  contracted  Pembrey,  1  Dowl.  P.  C.  693. 

by,  nor  did  either  of  them  become  due  (n)  SembU,   must  give   the  deponent's 

from  the  defendant  alone,  and  this,  [^c]  addition,  though   he  be  the  defendant  and 

(A)  It  is  usual  to  add  here,  **  if  any  such  so  described  ,   Lawson's  case,  1  C.  &  M. 

were    made,"    but   it    may    be    doubtful  481  ;  sed  vide  Poole  v.  Pembrey,   I  Dowl. 

whether  this  is  not  incorrect,  see  Gould  v.  P.  C.  693.    The  affidavit  may  be  by  a  third 

Lasbury,  1  C.  M.  &  R.  254  ;  ante,  36,  note  person  ;  2  Chit.  Arch.  546,  4tb  ed. 

(p).  (o)  «  Affidavit,"  instead  of  word  "  plea" 

{i)  The  plea  must  give  truly  the  names  here,  would  be  bad  ;  Garratt  v.  Hooper,  1 

of  the  parties  liable.     If  a  party  liable  be  Dowl.  P.  C.  28. 

omitted,  the  plea  will   not  be  supported}  (p)  This    form   should  be  adhered  to; 

Godson  V.  Good,  6  Taunt.  587.  affidavit  that'*  the  plea  if  true"  insufficient; 

(k)  It  would   probably  be  sufficient  to  Onslow  v.  Booth.  Stra.  795. 

state,  '' who  is  still  living  and  resident,"  {g)  If  the  affidavit  is  sworn' before  the 

Ac.  for  jem^/e,  this  allegation  would  im-  declaration   is  delivered,  the  plaintiff*  may 

port  that  the  party  was  so  resident  "  when  treat  the  plea  as  a  nullity  ;  Fewer  v.  Kemp, 

the  action  was  commenced."  1  Dowl.  P.  C  281  ;  1  C.  ^  J.  287,  8.  C ; 

(/)  The  plea  is  a  nullity f  and   plaintiff  1  Tyr.  260,  S.  C. ;  Johnson  r.  Poppiewell, 

may  sign  judgment   unless  there  be  this  2  C.  &  J.  545.     But  an  affidavit  sworn  in 

affidavit,  4  &  5  Ann.  c.  16,8.  11 ;  2  Chit.  Liverpool  on  the  day  the  declaration  was 

Arch.  4th  ed.  546.     Exception  in  case  of  delivered  in  London,  was  held  not  to  bet 

matter  of  record ;  id.  545, 546 ;  1  Chit.  PI.  nullity  ;  Lang  o.  Comber,  4  Cast,  348 ;  sea 

5th  ed.  497.  Baskett  v.  Barnard,  4  M.  ^  Sel.  332.  Tbe 

(m)  Be  accurate  as  to  the  title  of  the  plea  is  not  a  nullity,  though  perbapn  irreg- 

cause.     An  affidavit  entitled  **  E.  P.  and  ular,  if  the  affidavit  be  sworn   before  de- 

Mary^nn,  his  wife,  defendants,"  the  dec-  fendant*s  attorney;  Horsefail  v.  Matthew* 

laration  being  ''  E.  P.  and  Ann  Mary,  his  man,  3  M.  4^ Sel.  154> 
wife,  defendants,"   held    bad  ;    Poole  v. 
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3.  Replication  that  the  Defendant  alone  promised,  (r). 

In  the On  [^c] 

A.  B.  ^  The  plaintiff  says  that  his  said  writ  and  declaration  ought 
0.  >  not  (s)  to  be  quashed*  because  he  saith  that  the  said  several 
CD.  3 promises  were  not,  nor  was  either  orihem,  made  by  the  defen- 
dant jointly  twith  the  said  G.  il.  (t)  in  manner  and  form  as  the  defendant 
hath  in  his  said  plea  alleged  ;  and  this  the  plaintiff  prays  may  be  inquired 
of  by  the  country,  Slc. 


4.  Rqfflication  that  the  other  Contractor  ia  not  resident  toithin  the 

Jurisdiction  of  the  Court,  (u) 

The  plaintiff  says  that  his  said  writ  and  declaration  ought  not  to  be 
quashed,  because  he  saith  that  the  said  P.  H.  was  not  at  the  time  of  the 
commencement  of  this  suit  resident  within  the  jurisdiction  of  the  said 
Court  of  our  Lord  the  King,  before  the  King  himself,  [or  *'  of  the  Bench,'' 
or  **  in  his  Majesty's  Court  of  Exchequer,"  as  the  case  may  be,  ]  in  man- 
ner and  form  as  the  defendant  hath  in  his  said  plea  alleged ;  and  this  the 
plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


5.  Replication  to  a  Plea  of  Non-joinder^  that  the  other  Contractor  is 
a  certificated  Bankrupt,  or  discharged  Insolvent,  (x) 

The  plaintiff  saith  that  his  said  writ  and  declaration  ought  not  to  be 
quashed,  because  he  saith  [^c.  showing  the  bankruptcy  and  certificate,  or 
disclutrge  under  the  Insolvent  Act,  specially  at  lengthy  as  in  the  special  forms, 

(t)  See  the  statute,  ante,  197,  note  {V).  latter  case  the  plaintiff  having  proved  the 

It  IS  better  to  enter  a  (;fl55e<t<r  Arere,  ifit  be  amount  of   bis  demand,  was  allowed    to 

probable  the  plea  can  be  sustained  ;  and  no  reserve  his  evidence  in  answer  to  the  plea, 

eotftfl  are  payable  on  sucb   cassetur ;  ante,  until   the  evidence  in   support  of  it   had 

16,  note  (y*);  T.  Chit.  Forms,  697;  post,  been  adduced   on  the  other  side.     In   the 

App.  subsequent   case  of  Lacon  v.    Higgins,   3 

(«)  SembUf  the  New    Rules   aa   to  the  Stark.   R.  178,  his  lordship  intimated,  that 

frtcludinon  iind  prayer  of  judgment  apply  if  the  plaintiff  elected  to  begin,  he  ought 

only  to  pleadings  in  ftar,  see  an^e,  IS,  note  to   go  into   the    whole  of  his  case;    but 

(g).  there  defendant's  counsel   begnn,   having 

{t)  Or  the  replication  maybe,  "that  the  '  admitted  the  amount  of  the  debt  claimed. 

E remises  were  and  each  of  them  was  made  fiavley,  J.  at  the  York  Summer  Assizes, 

y  defendant  only;"  and  «ciii6/e,  in   such  18vt,    directed   that    **  defendant    should 

case  the   plaintiff  certainly  has  to  begin  ;  begin,  and  that  the  amount   of    damages 

Young  r.  Wairiier,  1  Esp.  K.  103.     Where  should,  if  necessary,  be  tried  aflerwards." 

the  replication  is  as  in  the  lext,  it  appears  The  third  party  named  in  the  plea  is  a 

that  the  issue  is  on  the   defendant,  and  competent  witness  for  plaintiff;  but  it  ap- 

tbat  be  should  begin,  at  least  where  the  pears  not  for  defendant,  without  a  release 

debt  is  admitted;  2  Stark.  2d  ed.  1.     Mr.  of  his  share  of  costs;    2  Stark.  £v.   2d 

Starkie  adds  in  a  note,  <*  In  Roby  i?.  How-  ed.  3. 

ard,  2^  Stark.    R.  555,  Abbott,  C.  J.  held  (u)  See  Form  1,  and  arUe  197,  note  (6). 

that  the  plaintiff  ought  to  begin.     So  in  (x)  See  3  &  4  W.  4,  c.  42,  s.  8,  ante, 

Stansfield  r.  Levy,  3  id.  8.     But  in  the  197,  note  {b). 
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postj  "  Bankrupt,"  •*  Insolvent  ;"]  and  this  the  plaintiff  is  ready  to  veri- 
fy ;  whajrefore  [Sfc.  Conclude  as  directed,  «•  te,  18,  Form  2.] 


6.  To  a  PUa  of  Nonjoinder — New  Assignment  that  the  Action  is 

for  different  Promises,  (y) 

In  the On  [i^^c] 

And  the  plaintiff  says  that  his  said  writ  and  declaration  ought  not  to 
be  quashed,  because  he  says  that  he  issued  his  said  writ  and  declared 
thereon,  tnot  for  the  non-performance  of  the  promises  in  the  said  plea, 
and  which  are  therein  alleged  to  have  been  made,  and  which  were  made 
by  the  defendant  and  the  said  G.  H.  jointly,  but  for  the  non-performance 
by  the  defendant  of  other  and  different  promises,  made  by  the  defendant 
alone  to  the  plaintiflT,  to  wit,  the  promises  in  the  said  declaration  mention- 
ed, made  as  therein  alleged,  being  otlier  and  different  promises  to  the 
promises  in  the  said  plea  mentioned,  and  therein  alleged  to  have  been 
made  by  the  defendant  and  the  said  G.  H.  jointly  ;  and  this  the  plaintifi' 
is  ready  to  verify  ;  wherefore  he  prays  judgment  and  his  damages,  by 
reason  of  the  non-performance  of  the  promises  above  newly  assigned  to 
be  adjudged  to  him,  &/C.     [To  he  signed  by  counsel. 


7.  Plea  in  Abatement  of  the  Nonjoinder,  of  a  Co-Executor  as  a  Ue- 

fendant.  {z) 


The  defendant,  by his  attorney,  prays  judgment  of  the  said  writ 

and  declart^tion,  because  he  says  that  the  said  J.  L.  made  his  last  will  and 
testament  in  writing,  and  thereby  made,  constituted,  and  appointed  the 
defendant  and  one  T.  L.  executors  of  his  said  last  will  and  testament, 
and  aflerwards,  to  wit,  on  [^c]  died,  after  whose  death,  to  wit,  on  [^c-J 
the  said  T.  L.,  together  with  the  defendant,  as  executors  of  the  said  last 
will  and  testament  of  the  said  J.  L.  duly  proved  ihe  last  will  and  testa- 
ment of  the  said  J.  L.,  and  took  upon  themselves  the  burthen  of  the  ad- 
ministration thereof,  and  administered  divers  goods  and  chattels  which 
were  of  the  said  J.  L.  at  the  time  of  his  death,  which  said  T.  L.  is  still 
living  and  resident  within  the  jurisdiction  of  the  said  Court,  to  wit,  [Spc]  j 
and  this  the  defendant  is  ready  to  verify ;  wherefore,  inasmuch  as  the 
said  T.  L.  is  not  named  in  the  said  writ  and  declaration  together  with  the 
defendant  as  executor  as  aforesaid,  he  the  defendant  prays  judgment  of 
the  said  writ  and  declaration,  and  that  the  same  may  be  quashed.     |  Sem-^ 

(y)  It  seems  to  be  proper  to  new  assign  fendant  may  rejoin  that  be  did  not  promise, 

where  the  action   is  brought  to  recover  a  or  set  up  a  special  defence  to  the  new  a*> 

separate  debt  due  from  the  defendant,  and  signment  as  in  ordinary  cases, 
it  IS  admitted  that  there  is  a  debt  due  from        (x)  See  2  Williams  on  £xecutonj  1189  ; 

him  and  the  third  party  jointly.    The  de-  1  Chit.  PI.  5th  ed.59. 
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bky  add  profert,  ante,  14.     Obtain  counseVs  signature,  and  add  affidavit  of 
the  truth  of  the  plea^  os  ante,  Form  2. 


8.  Pka  in  Abatement  of  the  Coverture  of  Plaintiff,  (a) 


CD. 

ats. 

A.  H. 

suing  by 

the  name 

of  A.  B. 


J 


The  defendant,  by  E.  F.  his  attorney,  [or  **  in  person,"] 
prays  judgment  of  the  said  writ  and  declaration,  because  he 
►  says  that  the  plaintiff,  at  the  time  of  the  commencement  of 
this  suit,  was  and  yet  is  married  to  one  G.  H.,  who  is  still  liv- 
ing ;  and  this  the  defendant  is  ready  to  verify ;  wherefore, 
because  the  said  G.  H.  is  not  named  in  the  said  writ  and  declaration,  the 
defendant  prays  judgment  of  the  said  writ  and  declaration,  and  that  the 
same  may  be  quashed,  &rC.  [Counsel $  signature  and  affidavit  of  truth  as 
ante,  Form  2. 


f9.  Plea  in  Abatement — Coverture  of  Defendant.  (6) 

C.  F.      j      The  defendant,  C.  F.,  sued  by  the  name  of  C.  D.  in  person, 
sued  by      [ante,  18,  note  (c)]  prays  judgment  of  the  said  writ  and  decla- 
of  C  D     I  '*^**^'^»  because  she  says  that  at  the  time  of  the  commence- 
ats.  ment  of  this  suit  she  was  and  still  is  married  to  one  £.  F., 

A.  B.  J  who  is  still  living ;  and  this  the  defendant  is  ready  to  verify ; 
wherefore,  because  the  said  E.  F.  is  not  named  in  the  said  writ  and  dec- 
laration, the  defendant  prays  judgment  of  the  said  writ  and  declaration, 
and  that  the  same  may  be  quashed.  [CounseFs  signature  and  affidavit  of 
truthf  as  ante,  Form  2. 


10.  Rqfflication — that  Defendant  is  not  married,  (c) 

A.  B.  \  The  plaintiff  says  that  this  said  writ  and  declaration  ought 
ats.      >  not  to  be  quashed,  because  he  says  that  she  the  defendant  was 

C.  D.  f  not  nor  is  she  married  to  the  said  G.  H.  in  the  said  plea  men- 
tioned, in  manner  and  form  as  the  defendant  hath  in  her  plea  alleged ; 
and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  6cc. 

(«)  The  plaintifr*B  coverture  after  the  <' Coverture:'*  marriage  <i//er  the  contract, 

contract  was  made  can  only  be  pleaded  in  must  be  pleaded  in  abatement,  2  Stark.  Ev. 

abatement:  her  coverture  at  the  time  of  2d  ed.  397;  1  Chit.  PI.  5th  ed.  511  ;  Mil- 

ihe  contract  may  be  pleaded   in  bar;    2  nea  v.   Milnea,  3  T.   R.  631;  £videnc§| 

Stark.  Ev.  2d  ed.  389,  390;  1  Chit.  PI  5th  Chit.  Contr.  672.                 ,                       ^ 

ed.  483,  611  ;  Milnea  v.  Milnes,  3  T.  R.  {e)  If  plaintifT  admit  the  coverture  but 

627,  ante,  124,  note  («).  rely  on  any  exception  to  the  general  rule, 

(()  Coverture  at  the  time  of  the  contract  as  that  the  husband  is  transported,  &c.  he 

may  be  pleaded  in  bar ;  see  Form,  ]fOst,  must  reply  specially. 


VOL.L  J87  .  [WOl] 


801  PLEAS  IN  ASSUMPSIT:— ABATEMENT. 


11.  Plea  in  Abatement,  of  the  Pendency  of  another  Action  for  the 

same  Demand,  {d) 

In  the . 


On  T4"c.I 

C.  D.    \      The  defendant,  by his  attorney,  [or  "  in  person,"] 

ats.  \  prays  judgment  of  the  said  writ  and  declaration,  because  he 
A.  P.  f  says  that  before  the  commencement  of  this  suit,  to  wit,  on  [4*c. 
date  of  summons  in  first  action]y  the  plaintiff  issued  a  writ  of  summons  out 
of  the  Court  of  our  lord  the  king  before  the  king  himself  [or  in  C.  P. 
**  of  our  lord  the  king  of  the  bench  at  Westminster,"  or  in  Exchequer^ 
"  of  our  lord  the  king  of  his  Exchequer  at  Westminster,"]  against  the 
defendant  in  an  action  [on  promises,  or  as  the  case  may  6^,]  whereby  our 
lord  the  king  commanded  [set  out  summons'\  and  impleaded  the  defendant 
thereon  upon  and  for  the  not  performing  of  the  very  same  identical 
promises  in  the  fsaid  declaration  in  this  suit  above-mentioned  [as  by  the 
record  («)  and  proceedings  thereof  remaining  in  the  said  last-mentioned 
Court  appears],  and  the  defendant  further  saith,  that  the  parties  in  this 
and  the  said  former  suit  are  the  same  parties,  and  that  the  said  former 
suit  is  still  depending  iu  the  said  [last-mentioned]  Court :  and  this  the 
defendant  is  ready  to  verify  ;  (f)  wherefore  he  prays  judgment  of  the 
said  writ  and  declaration  in  this  suit,  and  that  the  same  may  be  quashed* 
dtc.     [CounseVs  signature  and  affidavit  of  truths  as  ante,  Form  2. 


12.  Plea  in  Abatetnent  by  an  Attorney,  that  he  is  privileged  as  such 

to  be  sued  in  another  Court,  {g) 

In  the On  [<J-c.] 

C.  D.    \      The  defendant,  in  his  own  person,  [or  '*  by his  attor- 

ats.       >  ney"]  says,  that  before  and  at  the  time  of  the  commencement 
A.  B.    f  of  this  suit,  he  the  defendant  was  and  thence  l^itherto  hath 

been,  and  still  is  one  of  the  attorneys  of  the  Court  of  our  lord  the  king 

(d)   The   law  on   this  subject  will   be  R.  452;  /iit£«,  199,  Form  6. 

found    in   Com.  Dig.    Abatement,  H.  24  ;  •     (e)  This  averment,  if  traversed,  ia  satis- 

fiac.  Ab.  Abatement,  M. ;  Chit.  jun.  Con.  fied  by  producing^  record  of  a  writ  only; 

2d  ed.  610;  Hurley  v.  GrRenwnod,5  B.  &  Kerby  v.  Siggem,  2  Dowl.  P.  C.  659;  tee 

Al.  101  ;  Biggs  V.  Cox,  4  B.  <fe  C.  920  ;  7  D.  Now  Rules,  H.  T.  reg.  15. 
&  R.  409,  5.  C.     The  pendency  of  anoth-         (f)  Stmble,  should   not  verify  «*  by  the 

er  action  in  a  superior  Court   at  Westmin-  record  ;"  see  on/e,  21,  note  (/). 
tf^r  (not  an  inferior  Court)  may  be  pleaded         {g)  See   arUe^    12,    13,  observations  on 

in  abatement  (not   in   bar):  but  judgment  Form  10  ;  Davidson  t.  Chilmnn,  cilrd  ;»o#<, 

recovered    maybe   pleaded  «n  ^ar ;    posty  203,  note  (/).     Tidd's   Supp.  ed.    183:),  p. 

'' Judgment  recovered."     If  defendant  has  64,  p5;  Chapm.  K.  B.  2,  App.  75;  Arch, 

nonprossed  the  plaintiff  in   the  first  action  Chit.  80.     The  general  opinion  is  in  favor 

he  cannot  plead  it  in  abatement  in  the  sec-  of  the  privilege   to  be  sued  in    the   Attor> 

ond  ;  Pepper  v.  VVhalley,  3  Dowl.  P.  C.  ney's  own  Courts  by  summons;    see  work* 

679.      In  answer   to   the   above    plea  the  cited  supra;  2  Lutw.    1666;  Chatland  v, 

plaintiff  may  deny  the  former  suit,  or  new  Thornley,  12  East,  544  ;  Godefroy  r.  Jay, 

assign  that  ne   is  suing  upon  a   different  6  Bing.  616. 
cause  of  action  ;  see  Colaon  v.  Selby,  1  £sp. 
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before  the  king  himself,  [or  if  of  C.  P.  **  of  our  lord  the  king  of  the 
Bench  at  Westminster,"  or  Exchequer  "  of  our  lord  the  king  of  his  Ex- 
chequer of  Pleas  at  Westminster,"]  and  during  all  the  time  aforesaid 
hath  prosecuted  and  defended  and  still  doth  prosecute  and  defend  divers 
suits  and  pleas  in  the  said  last-mentioned  Court  for  divers  subjects  of  our 
lord  the  king  as  their  attorney,  and  the  defendant  further  saith,  that  he 
and  all  other  the  attorneys  of  the  said  last-mentioned  Court,  ought,  by 
an  ancient  and  laudable  custom  of  such  Court  from  time  immemorial  used 
and  approved  of  according  to  the  laws  and  customs  of  this  realm  and  the 
liberties  and  privileges  of  the  last-mentioned  Court,  to  be  ii^e  and  ex- 
empt from  being  compelled  Against  their  will,  and  have  not  at  any  time 
been  used  or  accustomed  to  be  compelled  to  answer  way  plea  or  plaint  in 
any  action  personal,  pleas  of  freehold,  felony,  and  appeals  only  excepted, 
before  any  justice  or  minister  of  our  lord  the  king,  or  any  judge  whatso- 
ever in  any  Court  whatsoever,  except  before  the  justices  of  the  said  Court 
of  our  lord  the  king  of  [S^c]  at  Westminster  aforesaid  ;  (A)  and  the  de- 
fendant further  saith,  that  he  is  not  nor  ever  was  an  attorney,  officer,  or 
minister  of  the  said  Court  here  ;  (i)  and  this  the  defendant  is  ready  to 
verify  ;  wherefore  he  prays  f judgment,  if  the  said  Court  here  will  or 
ought  to  take  cognizance  \Jc)  of  the  said  plea.  [Obtain  counsel's  signor 
turtj  and  add  affidavit  of  truth  of  plea  (I)  as  ante,  198,  Form  2. 


II.  PLEAS  IN  BAR. 


1.  Observations  on  the  Plea  of  Non  AssumpsU. 

[By  the  Rules  on  Pleading  of  Hil.  Term,  1834,  it  is  provided  that  :— 
1.  In  all  actions  of  assumpsit y  (except  on  bills  of  exchange  and  promis- 
sory notes,)  the  plea  of  non  assumpsit  shall  operate  only  as  a  denial  in  fact 
of  the  express  contract  or  promise  alleged^  or  of  the  matters  of  fact  from 
which  the  contract  or  promise  alleged  may  he  implied  by  law. 

Ex.  gr.  In  an  action  on  a  warranty  the  plea  will  operate  as  a  denial  of 
the  fact  of  the  warranty  having  been  given  upon  the  alleged  considera- 
tion, but  not  of  the  breach,  (m)  and  in  an  action  on  a  policy  of  insurance 
of  the  subscription  to  the  alleged  policy  by  the  defendant,  but  not  of  the 


(&)  Some  of   ihe   precedents  here  add  ant,  who  id  now  sued  88  a  common  person, 

"by  bill   filed  in  the  said  last- men liooed  is  not  an  attorney  of  the  Court  in   which 

Court  ngainst  such  attorney,  as  being  pre-,  the  action  is  pending,  though  he  be  an,ai- 

sent  there    in  Court*,"  see   Lutw.  6§9  ;  1  torqey  of  another  Court. 
Wentw,  3-2,  39 ;  Lil.  Ent.  3,  D ;  2  Rich.<:.         (^)  See  Chailand  v.  Thornley,  12  East, 

P.  9;  1  W«ntw.  48;  Wilkes  v.  Williams,  544. 

8  T.  R.  6:i2  to  634.     The  averment  would         (/)  Davidson  v.  Chilman,  1  Bing.  N.  C. 

be  inapplicable  to  actions  commenced  by  297 ;  3  Dowl.  P.  C.  129;  b  U.  6l  Scott, 

the  process  given  by  the  uniformity  of  pro-  117,  8.  C. 
cess  act.  (m)  See  Smith  v.   Parsons,  8  C.  Ai  P. 

(i)  This  allegation   would   seem  to  be  199. 
now  necessary  :  naneonstatf  that  defend- 
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interest,  of  the  commencement  of  the  risk,  of  the  loss,  or  of  the  alleged 
compliance  with  warranties. 

In  actions  against  carriers  and  other  bailees  for  not  delivering  or  not 
keepuig  goods  safe  or  not  returning  them  on  request,  and  in  actions 
against  agents  for  not  accounting,  the  plea  will  operate  as  a  denial  of  anj 
express  contract  to  the  effect  aUeged  in  the  declaration,  and  of  such  bail* 
ment  or  employment  as  would  raise  a  promise  in  law  to  the  effect  allege 
ed,  but  not  of  the  breach. 

In  an  action  of  indebitatus  assumpsit  for  goods  sold  and  delivered,  the 
plea  of  non  assumpsit  will  operate  as  a  denial  of  the  sale  and  delivery  in 
point  of  fact.  In  the  like  action  for  money  bad  and  received,  it  will  op* 
erate  as  a  denial  both  of  the  receipt  of  the  money  and  the  existence  of 
those  facts  which  make  such  receipt  by  the  defendant  a  receipt  to  the 
use  of  the  plaintiff. 

2.  In  all  actions  upon  bills  of  exchange  and  promissory  nates  the  plea  of 
non  assumpsit  shall  be  inadmissible.  In  such  actions  therefore  a  plea  in 
denial  must  traverse  some  matter  of  fact ;  ex,  gr.  the  drawing  or  making} 
or  indorsing,  or  accepting,  or  presenting,  or  notice  of  dishonor  of  the  bill 
or  note. 

8.  In  every  species  of  assumpsit  all  matters  in  confession  and  avoidances 
including  not  only  those  by  way  of  discharge^  but  those  which  show  the 
transaction  to  be  either  void  or  voidable  in  point  of  law,  on  the  ground  of 
fraud  or  otherwise,  shall  be  specially  pleaded. 

Ex,  gr.  Infancy,  coverture,  release,  payment,  performance,  illegality  of 
tconsideration  either  by  statute  or  common  law,  drawing,  indorsing,  ac- 
cepting, 6lc.  bills  or  notes  by  way  of  accommodation,  set-off,  mutual  cre- 
dit, unseaworthiness,  misrepresentation,  conceadment,  deviation,  and  va- 
rious other  defences  must  be  pleaded. 

Perhaps  the  term  **  general  israue"  is  no  longer  strictly  appropriate  to 
the  plea  of  non  assumpsit ;  limited  as  its  effect  has  been  by  the  New 
Rules  ;  see  per  Park,  J.  and  Bosanquet,  J.  in  Barnett  v.  Glossop,  I  Bing. 
N.  C.  636;  S.  C.  3  Dowl.  625 ;  Steph.  3d  ed.  155 ;  4th  ed.  168.  But  in 
Gough  V.  Bryan,  2  M.  &  W.  774 ;  5  Dowl.  765  ;  Lord  Abinger,  C.  B.  ob- 
served, (in  alluding  to  *'  not  guilty"  in  case,)  "  that  the  New  Rules  have 
not  abolished  the  general  issue  ;  they  have  only  circumscribed  the  spe- 
cies of  evidence  that  may  be  proved  under  it." 

The  plea  of  non  assumpsit  is  a  pica  of  traverse.  To  a  special  count 
upon  a  contract  it  not  inaptly  describes  and  imports  what  matter  is  put  in 
issue,  since  the  New  Rules — ^but  as  applied  to  an  indebitatus  count,  the 
form  of  the  plea  by  no  means  accurately  and  logically  traverses  in  terms 
the  matter  really  put  in  issue,  for  the  contracting  the  debt  as  well  as  the 
making  the  promise  is  denied.  And  the  observations  of  Sir  James  Mans- 
field, C.  J.  in  Brennan  v,  Egan,  4  Taunt.  165^  that  nil  debet  expresses 
the  sense  of  the  general  issue  in  assumpsit,  better  than  non  assumpsit,  is 
not  even  now  perfectly  inappropriate  or  untrue. 

[f204] 


PLEAS  IN  ASSUMPSIT  :— NON  ASSUMPSIT.  204 

Before  the  New  Rules^  non  assumpsit^  either  to  a  special  or  cotninon  in' 
dehitatus  count,  enabled  the  defendant  not  only  to  deny  the  making  of 
the  contract  in  fact^  but  it  was  competent  for  the  defendant  to  show  un- 
der that  plea  ; — 1.  That  the  contract  was  illegal,  void^  or  voidable  at  com- 
mon law  or  by  statute,  as  on  account  of  fraud,  infancy,  or  lunacy,  gam- 
ing, usury,  &c.  2.  Admitting  or  confessing  that  the  contract  was  origi- 
nally made  and  was  valid,  that  the  cause  of  action  was  subsequently  dis- 
charged or  satisfied,  or  the  non-performance  of  the  contract  was  excus- 
ed, as  by  payment,  accord  and  satisfaction,  performance,  release,  or 
other  matter  of  fact  or  Jaw,  which  destroyed  the  remedy  before  action 
brought* 

In  short  the  question  upon  the  general  issue  formerly  was,  whether 
there  was  a  subsisting  debt  or  cause  of  action  at  the  time  of  commencing 
the  suit,  see  Tidd,  N.  P.  339;  6th  ed.  476  to  479.  And  this  very  illogi- 
cal operation  of  non  assumpsit  was  attempted  to  be  supported  upon  the 
'  unsatisfactory  reasoning  that  the  action  was  upon  a  contract,  that  the 
breach  was  the  gist  of  the  action,  and  a  species  of  injury  or  fraud  on  the 
part  of  the  defendant,  and  that  evidence  which  disaffirmed  the  continuing 
obligation  of  the  contract  at  the  time  the  action  teas  commenced  and  dis- 
proved the  fraud,  went  to  the  gist  of  the  action,  and  was  therefore  prop- 
erly in  issue  upon  non  assumpsit.  The  consequence  was,  that  the  plain- 
tiff could  not  tell  whether  the  defendant  meant  to  deny  the  contract  in 
fact  or  law,  or  admit  it  and  seek  to  show  it  was  performed  or  discharged. 
These  mischiefs  are  remedied  by  the  tNew  Rules  by  expressly  limiting  the 
effect  of  the  plea  of  non  assumpsit,  so  that  it  no  longer  involves  matter  of 
law  as  well  as  matter  of  fact,  but  is  a  mere  denial  of  matter  of  fact,  and 
does  not  deny  or  put  in  issue  any  matter  in  confession  and  avoidance,  or 
by  way  of  discharge,  or  any  matter  which  shows  the  transaction  to  be  ei« 
ther  void  or  voidable  in  point  of  law.  The  objects  were  chiefly  to  pre- 
vent  the  plaintiff  from  being  taken  by  surprise  by  making  him  acquaint- 
ted  with  the  intended  defence, — to  save  the  expense  of  unnecessary  evi- 
dence ;  and  to  bring  legal  defences  more  prominently  forward  on  the 
fece  of  the  record.  **  One  of  the  great  objects  of  the  pleading  regula- 
tions was  the  making  the  opposite  party  acquainted  with  the  defence  in- 
tended to  be  set  up,"  per  Lord  Abinger,  C.  B.  Isaac  v.  Farrar,  1  M.  &. 
W.  70 ;  S.  C.  4  Dowl.  755.  *•  The  object  was  that  neither  party  should 
be  taken  by  surprise,"  per  Park,  J.,  Barnett  ».  Glossop,  1  Bing.  N.  C. 
696 ;  S.  C.  3  Dowl.  625.  "  The  most  useful  of  all  systems  of  pleading 
is  to  separate  questions  of  law  and  fact ;  it  is  not  expedient  to  blend 
them,"  per  Lord  Abinger,  C.  B.  in  Gutsole  v.  Mathers,  1  M.  &.  W.  502, 
503. 

The  rule  is  now  settled  that  the  plea  o£  non-assumpsit  operates  as  a  de- 
nial in  point  of  fact  of  the  existence  of  any  express  promise  to  the  effect 
alleged  in  the  declaration,  or  of  the  matters  of  fact  from  which  the  prom- 
ise alleged  would  be   implied  by  law.     The  same  principle  applies  to  the 

plea  of  nun-quam  indebitatus  in  debt.     It  follows  that  where  the  plaintiff 

' t204  a] 


204  a         PLEAS  IN  ASSUMPSIT  :— NON  ASSUMPSIT. 

declares  upon  a  special  agreement,  and  misdescribes  its  terms  or  mis- 
states its  meaning,  so  that  there  is  a  fatal  or  material  variance  between 
the  declaration  and  the  evidence  of  the  contract,  the  objection  may  and 
should  be  taken  bj  pleading  non-assumpsit ;  Gwillim  v.  Daniel,  2  €.  M. 
&  R.  67 ;  per  Parke,  B.  1  Gale,  143 ;  S.  C.  Tidd,  N.  P.  343 ;  Whitakcr 
V.  Mason,  2  Bing.  N.  C.  359 ;  2  Scott,  567;  Hodg.  319;  Brtnd  r. 
Dale,  2  M.  dt  W.  775 ;  Neale  v.  M'Kenzie,  2  C.  M.  dt  R.  84. 

The  same  principle  applies  in  the  case  of  an  indebitatus  count-*-*where 
the  variance  negatives  a  debt  and  promise  to  pay  on  request  alleged  in 
the  declaration :  in  other  words,  where  the  defendant  relies  on  special 
terms  and  conditions  by  virtue  or  in  respect  of  which  the  plaintiff  never 
acquired  a  cause  of  action.  A  special  plea  showing  that  the  contract 
^  alleged  was  subject,  when  made,  to  a  condition  or  qualification  altering 
its  legal  effect  and  character  as  shown  in  the  declaration,  is  not  only  an* 
necessary  but  bad,  as  amounting  to  the  general  issue  or  non-assump- 
sit ;  see  cases  ante^  Alexander  r.  Gardner,  1  Bing.  N.  0.  671 ;  5  M.  4t 
Sc.  281  ;  3  Dowl.  P.  C.  146,  S.  C. 

It  may  be  shown  upon  non-assumpsit  that  there  was  no  sufficient  con- 
tract to  satisfy  the  statute  of  frauds ;  Elliott  9.  Thomas,  3  M.  &  W. 
170  ;  Johnson  v.  Dodgson,  2  M.  6c  W.  653  ;  or  that  an  instrument  pur- 
porting to  be  a  contract,  and  apparently  complete,  was  signed  bj  way  of 
escrow,  or  on  condition  that  another  person  named  should  join  with  de- 
fendant therein,  which  the  did  not  do — so  that  in  fact  the  instrument  or 
contract  never  was  perfect ;  in  other  words,  that  defendant  never  did 
contract  as  alleged. 

The  defence,  that  the  parties,  at  the  time  the  contract  declared  on  was 
made,  entered  into  an  incompatible  or  inconsistent  contract,  may  and 
must  be  relied  upon  under  non-assumpsit.  In  Morgan  v.  Pebrer,  3  Bing* 
N.  C.  457,  to  a  count  for  money  lent  and  paid  for  the  defendant's  use, 
the  defendant  pleaded  specially  a  contract  under  which  the  plaintiff,  a 
stockbroker,  was  to  be  secured  as  to  any  difference  on  the  stock  pur- 
chased by  him  for  defendant  by  a  deposit  of  money  and  bonds,  which 
bonds,  upon  notice  to  the  defendant  of  a  deficiency,  plaintiff  was  to  sell 
and  repay  himself,  and  the  defendant  averred  the  deposit,  and  that  plain- 
tiff, without  notice,  sold  the  bonds  and  repaid  themselves.  This  plea  was 
held  bad  on  special  demurrer.  And  per  Tindal,  C.  J.  ''  what  is  the  plea 
in  effect  but  saying,  you  ought  not  to  have  declared  in  an  indebitatus  con- 
tract, because  you  have  entered  into  another  contract  inconsistent  with 
it  1  In  other  words,  as  to  the  contract  declared,  the  defendant  says  non 
assumpsit.^"* 

The  various  decisions  in  regard  to  the  defences  of  credit  unexpired, 
(postyjl^A^  m,)  the  nonjoinder  or  misjoinder  of  a  plaintiff  or  misjoinder  of 
a  defendant,  (posty  204  s)  and  many  other  of  the  instances  we  shall 
hereafter  notice,  rest  upon  the  same  principle. 

In  order  properly  to  appreciate  the  difference  between  the  effect  of 

non  assumpsit  when  applied  to  a  special  count,  and  its  Operation  when 
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emplojed  as  an  answer  to  the  common  indebitatus  count,  it  will  be  material 
to  adrert  concisely  to  the  wide  distinction  to  be  observed  in  the  formal 
construction  of  those  counts. 

A  special  count  in  assumpsit  usually  contains,  1st.  an  inducement  or 
statement  of  prefatory  matter,  tending  to  explain,  and  sometimes  form- 
ing the  foundation  for,  the  contract ;  as  in  an  action  on  a  guarantee  for 
the  debt  of  another,  that  the  latter  was  indebted,  &c.  see  ante,  211; 
2dly.  the  statement  of  the  contract,  that  is,  of  the  consideration  and  the 
defendant's  promise  therein,  (as  that  in  consideration  pltdatiff  would  forbear 
to  sue  E.  F.  defendant  'j^romised  to  be  answerable,  &c.  ;  3dly.  the  allega- 
tion of  the  plaintiff  ^s  performance  of  a  condition  precedent,  (as  that  he  did 
forbear,  &rC.)  or  of  his  readiness,  &c.  to  perform  his  part  of  the  bargain 
in  case  of  a  concurrent  consideration,  &c. ;  4thly.  the  statement  of  the 
defendant's  breach  of  promise  ;  and  5thly.  the  consequent  damage,  if  spe- 
cial, to  the  plaintiff.  The  common  indebitatus  count  never  contains  more 
than  three  allegations  ;  1st.  that  the  defendant  *'  was  indebted"  in  a  cer- 
tain sum  upon  a  specified  account  briefly  described — showing  a  past  or 
executed  consideration ;  2dly.  that  defendant,  in  consideration  thereof, 
promised  payment  on  request ;  and  3dly.  the  breach — ^thht  defendant  did 
not  pay.  There  is  never  any  statement  of  inducement, ^n  the  indebitatus 
count  in  assumpsit  or  debt,  or  of  an  executory  consideration,  or  of  the 
performanceof  a  condition  precedent.  The  tcommon  indebitatus  counts 
state  a  debitum  or  debt,  but  are  bad  in  arrest  of  judgment,  if  they  do  not 
also  state  solvendum  in  prcesenti,  that  there  was  9i  promise  to  pay  "  on  re- 
quest." There  must  be  promises  stated,  from  which  the  law  implies  a 
promise  to  pay  on  request ;  see  Hayter  v.  Moat,  2  M.  &l  W.  50,  59.  It 
should  however  be  borne  in  mind  that  no  actual  request  to  pay  is  neces- 
sary, and  the  form  is  used  merely  \o  express  a  present  or  existing  debt ; 
that  is,  a  debt  which  had  actually  become  due  and  payable  when  the 
action  was  commenced,  though  perhaps  originally  contracted  on  the 
terms  of  credit. 

]•  Special  count.  As  regards  the  inducement  or  allegation  oiintroducto' 
ry  matter  in  a  special  declaration  in  assumpsit,  it  would  appear  that  it  is 
not  denied  by  non  assumpsit  where  the  matter  stated  is  dehors  the  con- 
tract, and  the  fact  recited  existed  antecedently  to  iand  independently  there- 
of. For  instance,  in  the  case  of  a  guar&ntee  of  an  existing  debt  in  con- 
sideration of  forbearance,  where  the  declaration  states,  by  way  of  intro^ 
duction,  that  the  third  party  was  indebted,  dLC,  it  would  seem  to  be  ne- 
cessary (if  the  debt  be  denied,)  to  plead  specially  that  such  party  was  not 
indebted  modo,  &c.  concluding  to  the  country. 

In  Shilcock  i\  Passman,  7  C.  &  P.  239,  which  was  assumpsit  against 
an  attorney  for  negligence,  the  declaration  stated  that  the  plaintiff  was  a 
prisoner  in  execution  for  less  than  i£20,  and  was  desirous  of  being  dis- 
charged under  the  statute,  d&c,  of  which  defendant  had  notice,  and  in 
consideration  plaintiff  would  employ  defendant  to  obtain  bis  discharges 
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the  defendant  promised  to  use  due  diligence,  6lc,  ;  and  Alderson,  B.  held 
that  uon  assumpsit  did  not  put  in  issue  the  prefatory  allegations  in  the 
declaration. 

But  the  examples  of  special  assumpsit  put  in  the  New  Rules  rather 
tend  to  show  that  the  whole  of  the  matters  forming  the  direct  consideration 
for,  and  having  immediate  connection  with  the  promise,  is  put  in  issue  hj 
non  assumpsit.  The  '*  express  contract  or  promise  alleged"  is  denied  by 
the  plea.  In  the  case  of  "  a  warranty"  it  is  expressly  provided  that  the 
promise  *'  upon  the  alleged  consideration"  is  denied  by  this  plea.  In  the 
cases  of  *'  carriers  and  other  bailees,"  and  "  agents,"  for  the  breaches  of 
the  special  promises  stated  in  the  New  Rules,  the  plea  will  operate  '*  asa 
denial  of  any  express  contract  to  the  effect  alleged  ;"  and  yet  in  these 
cases  the  allegation  of  bailment  or  employment  is  usually  stated  by  way 
of  inducement,  and  as  an  executed  consideration.  It  may  also  be  ob- 
served that  the  word  '*  contract,"  unlike  the  word  "  promise,"  is  usually 
employed  to  express  the  consideration  for  the  defendant's  engagement  and 
not  merely  his  promise.  It  is  clear  however  that  where  there  is  an  alle- 
gation in  the  inducement  separate  from,  and  having  no  immediate  con- 
nection with  the  promise,  a  denial  of  the  promise  does  not  deny  such  al- 
legation ;  in  De  Pinna  v.  Polhill,  8  C.  &  P.  78,  where  the  declaration 
stated  that  the  plaintiff  had  composed  an  opera,  and  that  in  consideration 
that  the  plaiatiflf  would  sell  his  copynght  in  it,  the  defendant  undertook 
to  buy  it ;  breach,  that  he  refused  tso  to  do,  and  plea  of  the  general  issue ; 
Tindal,  J.  held,  that  under  this  plea  the  defendant  could  not  show  that 
the  plaintiff  did  not  sell  by  deed  (if  that  were  necessary),  or  that  he  did 
not  compose  the  opera,  or  that  he  had  not  the  right  of  selling  it. 

A  distinction,  however,  must  be  made  between  those  cases  where  a 
prefatory  inducement  is  immaterial,  that  is,  where  the  declaration  would 
be  maintainable  if  it  were  altogether  struck  out,  and  those  where  it  is  ne- 
cessary that  it  should  be  alleged  and  proved,  as  a  condition  precedent  to 
the  making  out  of  the  contract ;  in  the  former  case,  a  plea  of  the  general 
issue  will  not  admit  thai  fact,  even  though  the  omission  to  prove  it  would 
defeat  the  action  on  another  ground. 

In  Bennton  v.  Davison,  3  Mees.  &  W.  179,  a  declaration  in  assumpsit 
stated  that  the  defendants  were  owners  of  a  vessel,  and  that  the  plaintiff 
shipped  on  board  of  her  a  cargo  to  be  carried  by  the  defendants  ; — ^pro- 
mise, safely  to  carry  the  cargo,  Ace. ;  breach,  that  it  was  damaged  by  the 
defendants'  negligence — ^it  was  held  by  the  whole  Court  of  Exchequer, 
that  the  plea  of  the  general  issue  did  not  admit  the  joint  ownership  by  the 
defendants  of  the  vessel,  and  that  that  fact  not  having  been  proved,  the 
issue  raised  by  the  plea  of  the  general  issue,  viz.  that  the  plaintiff  made 
no  such  contract  with  the  defendants  as  was  alleged,  was  made  out  on  the 
part  of  the  defendants*';  and  see  Edmunds  v.  Groves,  2  M.  &  W.  64^ ;  5 
Dowl.  775,  S.  C. ;  Noel  v.  Royd,  4  Dowl.  P.  C.  415. 

In  assumpat  by  the  consignor  of  goods  against  the  keeper  of  a  book- 
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ing-office  for  losing  them,  the  declaration  charged,  that  the  defendant  was 
possessed  of  the  office,  and  that  the  pledntifT  delivered  to  him  certain 
goods  '*  of  the  plaintiff,"  to  he  taken  care  of  and  forwarded,  6lc.  and  in 
amsideration  thereof  defendant  promised ,  &c.  It  was  contended  that  un- 
der the  New  Rules  of  pleading,  the  property  in  the  goods  was  not  put  in 
issue  hy  the  plea  of  non  €usumpstt  Coleridge,  J.  said,  *'  is  not  the  deliv- 
ery of  a  box  of  the  plaintiff  one  of  the  matters  of  fact  from  which  the  con- 
tract or  promise  alleged  maybe  implied  by  law  1"  Patteson,  J.  observed 
^*  if  the  defence  is,  that  the  contract  was  not  a  contract  with  the  plaintiff, 
that  is  clearly  raised  by  the  plea  of  non  assumpsit."  Lord  Denman,  C.  J. 
"  If  that  defence  is  proved,  the  contract  was  not  made  modo  et  formd,  as 
alleged."  Gilbart  v.  Dale,  5  Ad.  &  E.  645  ;  1  N.  &  P.  22,  S.  C.  So  in 
Wallis  r.  Broadbent,  4  Ad.  6c  E.  877,  where  a  landlord  sued  a  tenant  on 
an  implied  promise,  arising  from  his  holding  over  a  farm  after  a  lease  hcui 
expired,  to  hol4  on  the  terms  of  the  lease,  it  was  held  that  the  lease  be- 
ing one  of  tht  matters  of  fact  from  which  the  promise  was  to  be  impliedy  was 
denied  by  non  assumpsit,  and  that  it  could  not  be  produced  to  prove  such 
promise  unless  properly  stamped. 

The  case  of  Passenger  v.  Brookes,  1  Bingh.  N.  C.  ^7;  7  0.  &>  P. 
100;  I  Hodg.  123 ;  1  Scott,  560,  S.  C.  (m)  creates  some  difficulty  on  this 
subject.  tThat  was  an  action  of  assumpsit  on  a  special  contract,  to  which 
the  defendant  pleaded  non  assumpsit.  At  the  trial  before  Tindal,  C.  J. 
the  defendant  proposed  to  prove  by  matter  dehors  the  contract^  that  there 
was  no  consideration  for  the  agreement,  but  the  chief  justice  rejected  the 
evidence,  and  a  verdict  was  found  for  the  plaintiff.  On  moving  for  a  new 
trial  Talfourd,  Serjt.  argued  that  as  there  was  no  consideration  there  was 
no  promise,  and  that  the  evidence  was  therefore  strictly  relevant.  He 
likewise  cited  the  illustration  in  the  rule  as  to  pleadings  in  assumpsit, 
drawn  from  the  action  upon  a  warranty.  But  per  Tindal,  C.  J.  *'  the 
third  example  applies  more  closely  to  the  present  case.  All  matters  of 
confession  and  avoidance,  including  not  only  those  by  way  of  discharge^ 
but  those  which  show  the  transaction  to  be  either  void  or  voidable  in  point 
of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be  specially  pleaded." 
And  the  Court  held  the  matter  should  have  been  pleaded  specially.  This 
case  may  be  explained  on  the  hypothesis  that  ^'  the  evidence  tendered  was 
for  the  purpose  of  .showing  that  there  was  no  consideration  for  the  agree- 
ment declared  on,  by  setting  up  a  prior  agreement  between  the  plaintiff 
and  a  third  party,  under  which  the  plaintiff  was  bound  to  do  the  same  act 
which  the  declaration  alleged  he  had  agreed  to  do  as  the  consideration  of 
the  defendant's  promise.  That  was  collateral,  not  a  denial  of  the  consid- 
eration declared  on;  it  was  a  sort  of  confession  and  avoidance  of  it,"  per 
Parice,  B.  in  Bennion  v,  Davison,  3  M.  &>  W.  183.  The  rule  is  further 
illustrated  by  the  case  of  Waddilove  v.  Barnett,  2  Bing.  N.  C.  538 ;  4 
DowL  P.  C.  347 ;  2  Scott,  763,  S.  C. ;  where  the  mortgagee  of  a  landlord 
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gave  notice  to  a  tenant  not  to  pay  further  rent  to  the  landlord  :  it  was 
held,  in  an  action  for  the  rent  by  the  landlord  against  the  tenant,  that  in* 
asmuch  as  a  plea  in  confession  and  avoidance  must  confess  that  the  de- 
fendant occupied  the  premises  by  the  permission  of  the  plaintiffs  the  fact  of 
the  mortgagee's  notice  should  be  pleaded  specially  as  to  all  arrears  of 
rent  before,  and  the  general  issue  as  to  the  arrears  of  rent  after,  the  no- 
tice.    See  *' Landlord  and  Tenant,"  post,  204  r. 

In  declaring  specially  upon  a  written  contract  it  is  usual,  instead  of 
stating  its  legal  effect  only,  to  set  it  out  fully,  and  then  state  mutual  prom- 
ises to  perform  it.  In  this  case  non  assumpsit,  it  is  conceived,  denies  the 
agreement,  and  not  merely  the  promise  to  perform  it ;  and  yet  a  plea 
*'  that  it  was  not  agreed"  modo,  dDC,  besides  non  assumpsit,  is  not  unfre- 
quently  added  in  such  case. 

There  can  be  no  doubt  that  non  assumpsit  to  a  special  count  cannot 
operate  as  a  denial  of  any  allegiition  in  the  declaration  following  the  state- 
ment of  the  contractor  promise.  The  defendcmt  must  expressly  traverse 
^r  confess  and  avoid  such  succeeding  allegations;  taking  care  not  to  trav- 
erse more  than  one  distinct  or  independent  allegation  in  one  and  the  same 
plea,  otherwise  the  plea  would  be  open  to  a  demurrer  for  duplicity  ;  see 
Smith  V.  Dixon,  2  N.  &;  P.  1. 

The  non-performance  by  the  plaintiff  of  a  condition  precedent  to  be  per- 
formed  ton  his  part,  and  stated  in  a  special  declaration,  must  be  made  the 
subject  of  a  special  traverse,  and  would  not  be  put  in  issue  by  non  assump^ 
sit;  but  in  indebitatus  assumpsit  it  may  be  shown  on  non  assumpsit  that 
the  contract  was  subject  to  a  condition  to  be  performed  by  the  plaintiff, 
and  that  he  has  omitted  to  perform  it.     In  non  assumpsit  for  commission, 
&/C.  it  may  be  proved  on  non  assumpsit  that  a  contingent  reduction  was 
part  of  the  original  contract;  Broad  v.  M'Aylmer,  1  H.  &.  W.  532;  Jones 
V.  Nanney,  I  M.  &  W.  333;  S.  C.  5  Dowl.  90 ;  Hill  v.  Allen,  2  M.  &  W. 
283 ;  S.  C.  5  Dowl.  471 ;  Jones  r.  Perry,  1  Nev.  &  P.  18.     In  the  case  of 
a  special  declaration  on  a  contract  containing  a  condition  precedent,  tlie 
performance  of  which  the  plaintiff  avers,  the  plea  should  traverse  the  fact 
in  the  words  of  the  contract,  concluding  to  the  country.     Where  in  an 
action  on  a   guarantee  that  J.    S.  should    make  a   payment,  "  when   the 
amount  of  a  contract  entered  into  by  him  with  a  third  party  was  paid," 
the  defendant  pleaded  that  the  amount  of  such  contract  was  not  paid, 
concluding  (improperly)  with  a  verification ;  and  the  plaintiff  demurred 
generally  (to  raise  the  question  of  construction),  the  Court  held  that  the 
plaintiff  ought  to  have  demurred  specially  for  the  improper  conclusion,  or 
taken  issue,  as  the  plea  averred  that  the  event  had  not  happened  in  the 
words  of  the  contract,  and  that  the  demurrer  admitted  the  truth  of  the 
plea,  whatever  sense  was  to  be  ascribed  to  it,  and  could  not  be  sustained ; 
Hemming  v.  Trenery  and  MaU^p,  Q.  B.  M.  T.  1837, 

2.  In  the  case  of  the  common  indebitatus  count,  the  plea  of  non  asstimp^ 
sit  denies  the  consideration  alleged,  viz.  the  existence  in  fact  of  the  debt 
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Stated.  This  is  clear  from  the  express  terms  of  the  New  Rules  ;  and  the 
numerous  cases  in  which  special  pleas  disputing  the  debt  have  been  held 
bad,  as  amounting  to  the  general  issue,  are  founded  on  this  principle. 

It  was  the  general  opinion  of  the  profession  for  some  time  after  the 
rules  on  pleading  of  Hilary  term,  1834,  were  promulgated,  that  it  was  inr 
tended  that  the  pleas  ofnon  assumpsit  and  '*  never  indebted^'  to  the  com- 
mon indebitatus  counts  should  have  a  more  confined  operation  than  the 
Courts  have  ultimately  allowed  to  them.  It  was  considered  that  in  order 
to  carry  out  the  grand  object  of  the  rules  the  Courts  would  anxiously  put 
such  a  construction  upon  them  as  would  limit  the  effects  of  the  general 
issue,  especially  as  applied  to  counts  of  such  ordinary  occurrence,  and 
would  not  allow  a  technical  or  refined  doctrine  to  interfere  with  the  pri- 
mary intention  of  the  rules.  It  was  thought  that  in  cases  where  in  fact 
there  had  been  a  contract  between  tha  parties  for  goods  or  services,  and 
they  had  in  fact  been  sold  or  rendered,  (and  especially  in  instances  where 
this  ocurred  under  a  bargain  for  a  specific  price,)  so  that  the  plaintiff  had 
SL  prima  facie  case,' the  defendant  ought  to  be  bound,  and  was  compelled* 
to  show  specially  any  fact  which  destroyed  the  plaintiff's  prima  facte' 
right,  though  such  matter  of  fact  also  demonstrated  that  no  debt  or  right 
bad  ever  for  a  moment  accrued  or  become  due.  And,  therefore,  it  had 
become  a  common  practice  to  plead  specially,  besides  the  general  issue, 
chat  the  credit  had  not  expired ;  that  tthe  goods  or  services  were  not  in 
conformity  with  those  bargained  for,  or  were  worthless,  or  inferior  to 
what  they  should  have  been,  &c.  This  view  was,  in  the  first  instance, 
sanctioned  by  the  judges  who  allowed  such -pleas  to  be  pleaded,  and  by 
the  Court  of  King's  Bench  in  Edmunds  v.  Harris,  2  Ad.  &;  £.  414,  (post^ 
204  01,)  and  by  the  decision  of  Lord  Denman,  C.  J.  in  Roffey  v.  Smith,  6 
C  ^r  P.  662.  The  instance  put  in  the  rules  in  the  case  of  an  action  for 
goods  sold,  tended  also  to  strengthen  the  general  opinion,  but  it  was  ob- 
served by  Lord  Denman,  C.  J.  in  Hayselden  v.  Staff,  5  Ad.  6l  £.  ISS* 
that  perhaps  the  rule  as  to  goods,  d^c.  delivered,  is  not  expressed  so  cor- 
rectly as  it  might  be.  It  was  also  generally  thought  that  where  an  ex- 
press bargain  and  a  sale  and  delivery  &c.  in  fact,  were  admitted,  sufiicient 
color  was  given  to  warrant  a  special  plea  setting  up  a  defence  of  the  na^ 
ture  alluded  to.  *  And  it  cannot  be  denied  that  in  many  of  these  cases  the 
defence  specially  pleaded  might  have  been  a  surprise  on  the  plaintiff  if 
taken  at  the  trial,  on  the  general  issue.  The  defence  of  credit  unexpired 
is  of  this  nature.  It  may  be  a  matter  of  doUbt  whether  credit  was  agreed 
mpon  or  was  to  be  implied  from  custom,  &c.  The  plaintiff  establishes  a 
presumptive  case  by  showing  an  order  for  the  goods,  the  delivery,  and  the 
price,  and  may  fairly,  and  without  any  imputation  of  carelessness  in  get- 
ting his  case,  be  wholly  unprovided  with  any  evidence  as  to  the  terms  of 
eredit.  So  in  the  case  of  the  sale  of  a  horse  warranted  sound,  the  vend- 
or suing  for  the  price,  or  part  left  unpaid,  would  very  naturally  go  to 
trial  without  providing  any  other  evidence  than  that  he  sold  the  horse  at 
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a  stated  price,  and  delivered  it,  and  would  probably  be  surprised  at  tke 
trial  by  proof,  on  non  assumpsit,  of  a  defence  that  there  was  a  warranty 
of  soundness,  and  that  the  horse  was  unsound;  {see  post  ^  204  «.) 

However  the  Courts  have  ultimately  settled,  that  in  all  eases  the  general 
issue  to  an  indebitatus  count  is  not  only  sufficient,  btit  is  the  only  good 
plea,  where,  although  the  plaintiff  may  be  able  to  establish  aprimd  facie 
case  or  debt,  the  defence  is  some  matter  of  fact  which  proved  that  the 
money  or  debt  never  for  an  instant  accrued  due.  A  special  plea  is  neces- 
sary and  good  only  where  the  contract  as  technically  laid  in  the  indebi- 
tatus count  is  confessed ;  that  is,  where  it  is  admitted  that  a  debt  once 
accrued  and  existed  and  was  payable,  and  actually  in  arrear  at  some  mo- 
ment before  the  commencement  of  the  action  ;  (see  post^  204  A.) 

In  every  species  of  assumpsit,  whether  the  count  be  special  or  com- 
mon, no  part  of  the  breach  of  promise  alleged  is  put  in  issue  by  the  plea 
of  non  assumpsit.  A  plea  can  only  be  applied  to  the  breach  of  contract 
alleged,  and  not  to  the  special  damage  laid  as  resulting  from  such  breach  ; 
Porter  v.  Izat,  1  Tyr.  &.  G.  G^.  Such  special  damage  may  be  denied 
under  non  assumpsit,  and  it  seems  to  be  a  general  rule  that  matter  in  re- 
duction of  damages  may,  in  general,  be  shown  thereon. 

The  rule  that  a  special  plea  (instead  of  the  general  issue)  in  assiimpsit, 
which  denies  the  contract  in  the  form  alleged  in  the  declaration,  is  bad 
on  f  special  demurrer,  as  amounting  to  non  assumpsit,  is  not  of  modern  in- 
troduction. This  appears  to  have  ever  been  treated  as  an  error  in  plead- 
ing, even  during  the  fluctuations  of  opinion  in  former  times  respecting 
the  general  issue,  although  at  one  period  it  was  considered  rather  as  mat- 
ter  to  be  redressed  by  the  Court  in  its  discretion,  on  motion  as  a  ground 
of  demurrer,  Com.  Dig.  Pleader,  E.  14. 

*'  A  plea  ought  to  be  direct  and  positive,  and  not  byway  of  rehearsal  or 
argumentative;  Co.  Lit.  303  a;' Mar.  207;  Com.  Dig.  Pleader,  £•  3* 
Where  a  man  has  no  special  matter  for  his  justification  or  excuse  he 
ought  to  plead  the  general  issue :"  id.  E.  3.  '*  And  therefore  a  plea 
which  amounts  to  the  general  issue  is  bad  ;  for  the  general  issue  ought  to 
be  pleaded ;  Co.  Lit.  303  b. ;  Newton  ».  Creswick,  3  Mod.  166 ;  Com. 
Dig.  Pleader,  E.  14.  '<  As  if  the  defendant  in  assumpsit  plead  another 
promise  and  traverse  the  assumption  modo  etformd ;"  id. ;  cites  Barrett  tk 
Barrett,  2  Rol.  R.  350 ;  T.  T.  2  Jac.  1.  In  that  case  the  declaration 
charged  a  promise  to  pay  .£10  a  year  to  the  plaintiff  if  he  would  marry 
the  daughter  of  J.  S.  TJie  defendant  pleaded  that  he  promised  on  am>' 
dition  th  at  J.  S.  would  give  i£1000  as  a  marriage  portion,  which  be  did 
not  do—"  without  this  that  he  promised  modo,  &c."  and  this  plea  was 
held  bad  on  demurrer  as  amounting  to  the  general  issue. 

Amongst  the  numerous  cases  recently  decided,  the  late  case  of  Hay»- 

elden  v.  Staff,  5  Ad.  ^  £.  153 ;  6  N.  dz^  M.  659 ;  is  a  strong  illustration 

of  this  rule.     It  was  an  action  of  indebitatus  assumpsit  for  work  and  la«> 

bor,  with  a  promise  to  pay  on  request.     Plea,  that  the  work  was  done  in 

endeavoring  to  prevent  a  chimney  from  smoking,  and  on  the  terms  that 
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the  plaintiff  should  not  be  paid  unless  he  prevented  it  from  smoking,  and 
that  he  had  not  prevented  it.  On  special  demurrer  this  plea  was  held 
bad,  as  amounting  to  the  general  issue.  Lord  Denman,  C.  J.  in  deliver- 
ing judgment  said,  ^*  The  allegation  in  the  declaration  is,  that  the  defend- 
ant is  indebted  for  work  and  labor  and  materials,  and  that  being  so  in- 
debted he  promised  to  pay  on  request.  The  plea  does  not  confess  that 
tbe  defendant  was  indebted  at  all ;  it  admits  that  work  was  done  and  ma- 
terials were  found  and  provided,  but  instead  of  confessing  that  any  debt 
was  created  by  that,  and '  showing  any  thing  to  avoid  it,  he  says  that  no 
money  was  to  be  paid  unless  the  chimney  was  cured  of  smoking,  which 
was  not  done,  and  which  is  really  saying,  in  the  most  distinct  terms,  that 
no  debt  ever  arose  ;  and,  therefore,  falls  completely  within  the  meaning 
of  what  may  be  termed  an  argumentative  denial  of  the  debt." 

It  will  be  observed  that  in  Hayselden  v.  Staff  this  defect  in  pleading  is 
rested  on  the  ground  that  a  plea  of  this  description  is  argumentative,  but 
it  has  been  questioned  whether  this  is  the  chief  reason  for  the  rule.  In 
Warner  ».  Wainsford,  Hob.  127,  and  Com.  Dig.  Pleader,  E.  3,  the  rea- 
son givcui  is  the  avoiding  prolixity  when  there  is  no  cause  for  it ;  and  this 
was  cited  twith  approbation  by  Alderson  B.  in  Gough  v,  Bryan,  2  M.  d& 
W.  774 ;  and  see  id.  per  Lord  Abinger,  C.  B.  Steph.  4th  ed.  453. 

But  though  a  defence  might  be  gone  into  under  the  general  issue,  it 
does  not  necessarily  follow  that  the  defence  may  not  be  specially  pleaded 
on  the  record.  In  the  case  of  Carr  v.  HinchUffe,  4  B.  &  C.  547,  a  de- 
fence was  put  upon  the  record,  which  it  was  admitted  might  have  been 
gone  into  upon  the  general  issue,  and  yet  allowed  to  be  a  good  plea.  It 
was  an  action  for  goods  sold  and  delivered,  and  the  'plea  was,  that  the 
goods  were  sold  by  a  third  person  as  the  agent  of  the  plaintiff,  with  the 
proper  averments  of  want  of  knowledge,  &c. ;  and  then  the  defendant  set 
off  a  debt  due  from  that  third  person.  The  question  was  much  considered 
in  that  case  ;  but  there  was,  in  the  first  instance,  a  complete  contract  adr 
mitted  by  the  plea,  of  the  primd  fcLcie  liabiHty  of  the  defendant  to  the  ac- 
tion, because  independently  of  the  set-off  the  defendant  would  have  been 
liable ;  there  was  therefore  a  confession  of  the  contract  stated  by  the  plain- 
tiff, but  the  plea  stated  matters  which  avoided  it  so  far  as  to  exonerate  the 
defendant  from  the  performance  of  it.  And  Lord  Denman,  C.  J.  in 
Hayiselden  v.  Staff,  (5  Ad.  d&  £.  160,)  observed,  'Mhere  is  a  great  dis- 
tinction between  the  case  of  a  plea  which  amounts  to  the  general  issue, 
and  a  plea  which  discloses  matter  which  may  be  given  in  evidence  under 
tbe  general  issue.  Under  the  latter,  as  has  been  observed,  in  the  earlier 
part  of  this  judgment,  the  various  things  enumerated  may  be  given  in  evi- 
dence under  the  general  issue,  independently  of  any  of  the  new  rules,  but 
it  is  incorrect  language  to  say  that  these  things  amount  to  the  general  is- 
sue, they  only  defeat  the  contract ;  but  what,  in  correct  language,  may  be 
said  to  amount  to  the  general  issue  is,  that  for  some  reason  specially  sta- 
led, the  contract  does  not  exist  in  the  form  in  which  it  is  alleged,  and 
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where  that  is  the  case,  it  is  an  argumentative  denial  of  the  contract,  in* 
eftead  of  being  a  direct  denial ;  and  which,  according  to  the  correct  rule  of 
pleading  is  not  allowed." 


OF  THE  EFFECT  OF  NON  ASSUMPSIT  IN  PARTICULAR  CASES. 

Account  Stated,  (post,  214) : — Non  cusumpsit  to  a  count  upon  an  ac- 
count stated  only  denies  that  the  parties  came  to  an  account,  and  that  the 
defendant  was  found  to  be  indebted  to  the  plaintiff  thereon  to  a  particular 
sum,  or  admitted  a  specific  sum  to  be  due. 

The  defendant  might,  however,  prpve  on  this  plea  that  there  was  a 
plain  mistake  or  error  in  the  account,  but  nbt  fraud  or  illegality  of  consid- 
eration ;  nor  could  he  be  allowed  on  n^n  assumpsit  to  prove  a  subsefuetU 
account  alleged  to  be  in  his  favor;  Fidget  v.  Penny,  1  C.  M.  &.  R.  108; 
4  Tyr.  R.  C50;  2  Dowl.  P.  C.  714;  S.  C.  Tidd,  N.  P.  349.  In  that  case 
on  the  5th  of  February  an  account  was  stated  between  the  parties,  and 
the  balance  was  in  favor  of  the  plcuntiff.  On  the  10th  of  Marcli  another 
account  was  stated,  and  the  balance  was  in  favor  of  the  defendant.  The 
plaintiff  afterwards  sued  upon  the  first  account  stated,  and  the  defendant 
after  the  New  tRules  pleaded  non  assumpsit.  It  was  held  that  under  this 
plea  he  could  not  avail  himself  of  the  defence  of  second  account  stated. 
Lord  Lyndhurst,  C.  B.,  observed,  *'  The  plaintiff  sued  upon  the  first  account, 
and  the  defendant  from  the  particulars  of  demand,  must  have  known  that 
it  was  upon  the  first  account  that  the  action  was  brought.  Here  is  a  clear 
cause  of  action.  What  is  the  answer  ?  The  defendant  shows  that  before  the 
commencement  of  the  action  there  was  another  account,  including  the 
former  items  stated  between  the  parties,  and  that  the  balance  is  in  his  fii- 
vor.  But  under  the  plea  of  non  assumpsit  since  the  New  Rules  this  is  no 
answer  to  the  action."  Alderson,  B.  ''  In  law,  the  second  account  must 
be  taken  to  be  either  a  payment  or  a  set-off,  ^nd  in  neither  case  could  the 
defendant  avail  himself  of  those  defenpes  under  the  general  issue.'' 

To  a  count  upon  the  account  stated,  a  plea  that  the  plaintiff  and  de- 
fendant were  partners,  and  that  their  accounts  were  not  adjustedy  is  bad» 
as  amounting  to  the  general  issue  ;  Worrall  v»  Grayson,  1  M.  dc>  W.  166  ; 
1  Tyr.  &  G.  477 ;  4  Dowl.  760 ;  1  Gale,  375,  S.  C. 

Adultery,  (See  "Sale  of  Goods," pos^, 204  w.) 

Alteration  of  Written  Documents. — Where  the  action  is  founded 
on  a  written  document  which  is  set  out  in  the  declaration,  the  general 
issue  (when  admissible;  see  Bills,  &c.  p.  253,  N.  C.)  or  any  plea  denj« 
ing  the  making  of  the  document  in  question,  will  let  in  the  defence  that 
it  has  been  rendered  void  by  alteration,  (as  to  which  see  Master  o.  Miller» 
4  T.  R.  320 ;  Hutchins  v.  Scott,  2  M.  &;  W.  609,)  for  such  a  plea  says  in 
effect,  that  the  defendant  did  not  execute  the  document  declared  upon  and 
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produced  in  evidence.  Per  Alderson,  J.  in  Cock  v.  Coxwell,  2  C.  M.  & 
R.  291 ;  S.  C.  4  DowL  187.  In  Sibley  v.  Fisher,  2  N.  &  P.  340,  which 
was  an  action  by  the  indorsee  against  the  indorser  of  a  bill,  which,  when 
produced  appeared  to  have  been  altered,  it  was  held,  that  in  the  absence 
of  any  plea  denying  the  making  of  the  bill,  that  fact  was  admitted  on  the 
record,  and  therefore  that  it  was  not  incumbent  on  the  plaintiff  to  explain 
the  alterations. 

Apothecaries,  {post,  220.) — In  an  action  for  an  apothecary's  bill  the 
defendant  may  on  a  non  assumpsit,  or  nunquam  indebitatus, 'jiiit  the  plain- 
tiff* on  proof  of  his  right  or  qualification  to  practice  according  to  the  55 
Geo.  3,  c.  194.  By  the  21st  section  of  the  act  no  apothecary  shall  re- 
cover his  charges,  unless  he  prove  on  the  trial  that  he  was  in  practice  on 
the  Ist  of  August,  1815,  or  has  obtained  his  certificate,  &c.  {post,  220, 
note  (c)) ;  and  it  is  considered  that  non  assumpsit  suffices,  (although  the 
defendant  pleaded  a  tender  to  part);  because  the  proo/'of  the  practice 
or  certificate  is  by  the  statute  a  part  of  the  plaintiff's  case,  and  a  condi- 
tion precedent  to  his  recovery  ;  Morgan  v.  Ruddock,  1  H.  &  W.  505  ; 
4  Dowl.  R.  311  ;  Shearwood  v.  Hay,  5  Ad.  &  £1. 383;  Cope  r.  Rowlands, 
2  M.  &  W.  149 ;  WagstaiF  v.  tSharp,  Exch.  May  5th  1838.  It  is  per- 
haps difficult  to  understand  why  the  circumstance  of  a  matter  being  ren- 
dered by  statute  an  essential  part  of  the  plaintiff's  evidence,  and  yet  no 
part  of  the  contract,  should  be  a  reason  for  his  proving  it  only  when 
expressly  called  upon  to  do  so  by  the  defendant's  plea  ;  where  the  matter 
is  of  such  a  nature  that  hy  the  ordinary  rules  of  pleading  a  special  plea 
is  necessary  to  put  it  in  issue,  and  the  legislature  has  not  given  the 
defendant  the  right  to  piead  the  general  issue.  The  apothecary's  qualifi- 
cation is  matter  iodependent  of  and  forms  no  part  of  the  contract ;  it  is 
collateral  matter,  which  by  the  rules  of  pleading  would  seem  to  require 
a  special  plea.  And  it  is  observable  that  in  the  case  of  an  action  on  an 
attorney's  bill  of  costs,  the  proof  of  delivery  under  the  statute  always, 
upon  the  construction  of  the  act,  formed  part  of  the  plaintiff's  case,  and 
proof  (infra),  and  yet  the  decision  in  that  instance  has  been,  that  non  as- 
sumpsit is  insufficient  to  enable  the  defendant  to  rely  on  the  non-delivery. 
Upon  principle  it  would  appear  to  be  desirable,  as  regards  matters  col- 
lateral to  or  deh&s  the  contract,  that  the  plaintiff  should  know  hy  the  plea 
whether  the  defendant  means  to  contest  them.  The  proof  of  the  apothe- 
cary's qualification  is  a  matter  which  probably  the  defendant  never 
thought  of  contesting,  and  considered  irrelevant  to  the  merits  of  the  real 
question,  and  the  placing  the  plaintiff  under  the  necessity  in  aU  cases  of 
proving  his  right  to  practice  may  often  be  a  matter  of  hardship  on  the 
defendant,  as  he  is  subjected  to  the  costs  of  the  proof  (often  considerable) 
if  the  plaiiittff  succeed  in  the  action.  It  would,  perhaps,  be  as  well  if 
the  defendant  had  the  option  of  avoiding  this  expense,  by  putting  in  issue 
on  non  assumpsit  nothing  but  the  question  of  contract,  and  the  reasona- 
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bleness  of  the  charges.  It  would  seem  that  the  defence  of  no  qaalifica- 
tion  might  be  pleaded  specially y  and  that  the  special  plea  would  be  bad  as 
not  amouuting  to  non  assumpsit ;  for  the  defence  admits  and  rests  on 
matter  dehors  the  contract.  Under  non  assumpsit  the  defendant  maj 
contend  that  the  apothecary  was  guilty  of  carelessness,  and  that  his 
attendance  was  on  that  account  utterly  worthless;  or  that  he  agreed  to 
attend  the  defendant  for  a  certain  sum,  of  which  payment  is  pleaded, 
&c. ;  or  not  to  charge  at  all  except  he  effected  a  cure,  (post,  *'  Work.") 

Attornies,  {posty  233w)  It  appears  that  in  an  action  upon  an  attorney's 
bill  of  costs,  the  defence  that  the  bill  ought  to  have  been  but  was  not  de- 
livered signed  a  month  before  action,  must  be  pleaded  specially,  and  can- 
not be  relied  upon  under  non  assumpsit  or  nunquam  indebitatus ;  see  Moore 
V.  Dent,  1  Mo.  &  Rob.  462 ;  Beck  v.  Mordant,  2  Bing.  N.  C.  140 ;  2 
Scott,  178;  1  Hodg.  196;  4  Dowl.  112,  113;  Lane  r.  Glenny,  2  N.  Ac. 
P.  258  ;  {Parke,  J.  contrd) ;  and  see  Shear  wood  v.  Hay,  5  Ad.  Sl  E.  388» 
where  the  Court  adverted  to  the  difference  between  the  statute  55  Geo.3» 
c.  194,  s.  2,  relating  to  the  proof  by  an  apothecary  of  his  quali6cationr 
(see  supra)f  and  the  2  Geo.  2,  c.  23,  s.  23,  which  provides  fpost^  237,  note 
(6))  that  no  attorney,  &c.,  "shall  commence  or  maintain  any  action  for 
the  recovery  i  of  any  fees,"  6lc,  until  the  expiration  of  one  month  after 
his  bill  shall  have  been  delivered.  An  attorney  had  to  prove,  on  non  as- 
sumpsit, before  the  New  Rules,  as  part  of  his  case,  that  he  had  duly  de- 
livered his  bill  of  costs ;  2  Stark.  £v.  80.  It  may  be  shown  on  non  as- 
sumpsit that  the  plaintiff's  work  was  utterly  worthless,  by  reason  of  his 
neglect,  &c.  (post,  205,  239) ;  or  that  he  agreed  to  do  the  business  for 
costs  out  of  pocket,  (paying  the  amount  into  Court) ;  Jones  v.  Nanny,  1 
M.  6c  W.  333 ;  1  Tyr.  &  G.  634 ;  5  Dowl.  R.  90 ;  Jones  v.  Read,  1  N. 
&  P.  18 ;  5  Dowl.  R.  216;  13  Leg.  Obs.  29,  S.  C. 

Where  the  defence  is,  that  the  business  was  done  in  preparing  and  en- 
forcing an  agreement,  which  had  been  declared  illegal,  there  must,  it 
seems,  be  a  special  plea ;  Potts  v.  Sparrow,  1  Hodg.  135 ;  1  Scott,  578 ; 
1  Bing.  N.  C.  594 ;  3  Dowl.  R.  630,  S.  C.  ;  see  Tabram  v.  Warren,  1 
Tyr.  &  Gr.  153. 

Carriers,  (post,  283 — 622,  and  notes  there). — ^A  plea  (to  a  declaration 
on  promises  against  a  carrier  founded  on  his  common  law  liability),  charg- 
ing that  the  plaintiff  agreed  to  watch  the*  goods,  (in  qualification  of  such 
coqimon  law  liability,)  is  bad  as  amounting  to  non  assumpsit ;  Brind  o. 
Dale,  2  M.  &.  W.  775.  In  Syms  v.  Chaplin,  5  Ad.  &>  £.  634 ;  1  N.  & 
P.  129,  post,  622,  note  (k),  it  was  held,  that  a  defence  under  the  Carriers* 
Act  (11  Geo.  4  and  1  Will.  4,  c-  68,)  must  be  pleaded  specially. 

Bills  of  Exchange,  See,  (post,  223,  note  (e)  ). — The  New  Rules  abo- 
lish the  plea  of  non  assumpsit  to  a  count  on  a  bill  or  note ;  if  pleads  to 
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such  a  count,  it  seems  that  the  plaintiff  cannot  sign  judgment  as  for  want 
of  a  plea  without  a  summons  ;  Ch.  Ar.  6  ed.  p.  313,  note  (/). 

But  where  the  action  is  bj  or  against  an  executor,  Sec.  on  a  bill  or 
note  given  in  the  life-time  of  the  testator  or  intestate,  and  the  declaration 
charges  a  promise  (ifter  the  death  to  or  by  the  representative,  as  such,  such 
promise  being  collateral  may  properly  be  traversed  by  non  assumpsit ;  see 
Timmins  v.  Piatt,  2  M.  &.  W.  720.  In  such  case  the  bill  is  inducement  to 
the  promise. 

In  Henry  v.  Burbidge,  3  Bing.  N.  C.  501 ;  4  Scott,  296 ;  5  Dowl.  484, 
S.  C,  it  was  decided  on  special  demurrer  that  the  declaration  against  the 
drawer  of  a  bill  must  allege  a  promise  to  pay.  In  Griffith  v.  Roxbrough, 
2  M.  &^  W.  734 ;  6  Dowl.  133,  S.  C. ;  it  was  held  that  the  omission  to 
state  a  promise  in  a  count  on  a  bill  against  the  indorser,  wss  not  material 
after  verdict.  And  Mr.  Justice  Alderson  expressed  an  opinion  that  it  was 
not  necessary  to  state  a  promise  at  all,  as  if  laid  it  could  be  traversed  by 
non  assumpsit.  In  debt  on  a  note  or  bill,  a  plea  of  payment  into  Court 
of  part,  and  not  indebted  ultra^  is  bad  on  demurrer ;  but  if  issue  be  joiti' 
ed  thereon,  defendant  may  give  in  evidence  any  defence  allowed  in  the 
general  issue  ;  Finlayson  v.  Mackenzie,  3  Bingh.  N.  C.  824  ;  6  Dowl.  71 1. 
S.  C. 

CoNSiBERATiON,  (post,  289). — The  effect  of  non  assumpsit  as  regards  the 
fdenial  of  the  consideration  in  the  instance  of  a  special  count  in  assump- 
sit has  already  been  considered,  ante,  204  c.  In  indebitatus  assumpsit, 
the  plea  of  non  assumpsit  necessarily  denies  the  debt  which  forms  the 
consideration  for  the  promise  alleged. 

« 

Copyright. — ^In  an  action  for  the  value  of  a  copyright  bargained  and 
sold,  a  defence  that  it  was  not  assigned  in  writing  as  required  by  8  Ann. 
c.  19,  8.  1,  must  be  specially  pleaded  ;  Barnett  v.  Glossop,  1  Bing.  N.  C. 
633 ;  1  Hodg.  96 ;  3  Dowl.  625,  S.  C. ;  and  see  De  Pinna  v.  Polhiil,  8 
C.  &  P.  78  ;  ante,  p.  204  c. 

Credit  unexpired,  {post,  204  n,  291). — It  is  now  settled  that  the  de- 
fence that  by  the  original  contract  the  defendant  was  to  have  credit  or 
time  for  payment  of  the  debt  claimed,  for  a  period  which  had  not  elapsed 
when  the  action  was  commenced,  may  be  given  in  evidence  under  non 
assumpsit  or  nunqucun  indebitatus  ;  and  indeed  cannot  properly  be  pleaded 
specially,  as  it  shows  a  different  contract  to  that  declared  upon,  viz.  to 
pay  on  request,  and  denies  a  present  debt ;  Taylor  v,  Hillary,  1  C.  M. 
&  R.  741 ;  5  Tyr.  373;  Knapp  v.  Harden,  1  Gale,  47;  Cousins  v.  Pad- 
don,  2  C.  M.  &  R.  553 ;  5  Tyr.  535 ;  Jones  v.  Nanney,  1  M.  &  W. 
336 ;  Broomfield  v.  Smith,  1  M.  ^6  W.  542 ;  Hayselden  v.  Staff,  6  N.  & 
M.  665  ^  5  Ad.  &;  £.  159 ;  Jones  v.  Read,  1  N.  d6  P.  18,  overruling  Ed- 
munds n.  Harris,  2  Ad.  &  £.  414 ;  4  N.  d^  M.  182,  S.  C. 
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Deed  4 — ^The  defence  that  there  never  was  a  simple  contract  debt,  in- 
asmuch as  the  claim  originally  arose  solelj  upon  a  deed  and  by  virtue  of 
the  defendant's  covenant  therein  to  pay  the  money  or  perform  the  matter, 
in  respect  of  which  assumpsit  or  debt  (not  upon  the  deed)  is  brought, 
must,  upon  the  principles  now  established,  be  matter  of  defence  upon 
non  assumpsit  or  nunquam  indebitatus ;  and,  semble,  cannot  properly  be 
pleaded  specially ;  see  per  Denman,  C.  J.  in  2  Ad.  &  £.  700 ;  and  see 
Regil  y.  Green,  1  M.  &  W.  328,  and  id.  329,  per  Parke,  B.  But  where 
a  remedy,  as  upon  a  simple  contract,  has  once  accrued,  the  defence  that 
that  it  has  been  extinguished  or  satisfied  by  a  subsequent  deed,  must  be 
pleaded  specially ;  see  Weston  v.  Foster,  2  Bing.  N.  C.  693 ;  2  Hodg. 
59,  S.  C. ;  3  Scott,  155,  S.  C. 

FnAUD,  {post,  304,  and  addenda  thereto). 

Frauds,  Statute  of,  {post,  305).— It  is  not  satisfactorily  settled 
whether  the  defence,  that  the  contract  declared  upon  is  within  the  Stat- 
ute of  Frauds,  29  Car.  2,  c.  3,  but  is  not  in  writing  and  signed,  can  be 
set  up  under  non  assumpsit,  or  must  be  pleaded  specially.  Mr.  Roscoe, 
in  his  Law  Tracts,  35,  adverts  to  the  distinction  between  the  terms  of 
the  4th  and  17th  sections  of  that  statute.  The  4th  section  (which  re- 
lates to  promises  by  executors,  iguarantces,  promises  in  consideration  of 
jnctrriage,  and  contracts  respecting  the  sale  of  land  or  interests  therein, 
&c. ;  and  agreements  not  to  be  performed  within  a  year),  provides,  that 
**  no  action  shall  be  brought*  whereby  to  charge   any  person  upon  such 

'  contracts,  unless  they  be  in  writing  and  signed,  &c.  The  17th  sectioii 
(which  relates  to  contracts  for  the  scde  of  goods),  enacts,  that  no  contract 
for  the  sale  of  goods  for  the  price  of  10/.  &c.,  **  shall  be  allowed  to  be 
good,*'  except  the  buyer  shall  accept  part,  dec.     And  Mr.  Roscoe  ob- 

^  serves,  that  **  the  effect  of  the  enactment  of  the  4th  section  is  to  leave 
the  contract  where  it  found  it,  but  to  prevent  it  from  being  put  in  suit. 
A  plea  founded  upon  this  section  therefore,  is,  properly  speaking,  neither 
in  denial  nor  in  confession  and  avoidance,  but  is  grounded  entirely  on 
the  particular  statutory  defence.  Now  this  defence  can  scarcely  be  said 
to  come  within  those  which,  according  to  the  New  Rules,  require  to  be 
specially  pleaded  ;  viz.  all  matters  in  confession  and  avoidance,  including 
not  only  those  by  way  of  discharge,  but  those  which  show  the  transac- 
tion to  be  either  void  or  voidable  in  point  of  law,  on  the  ground  of  fraud 
or  otherwise.  Here  the  matter  is  not,  as  already  stated,  in  confession  and 
avoidance  ;  the  defence  is  not  by  way  of  discharge,  nor  is  the  contract 
made  by  the  statute  either  void  or  voidable.  The  point  does  not  appear 
to  come  within  the  scope  of  the  New  Rules.  In  fact,  the  defence 
more  nearly  resembles  that  of  the  want  of.  a  stamp,  which,  by  the  stamp 
laws,  prevents  the  contract  from  being  given  in  evidence,  but  has  no 
effect  upon  the  contract  itself.  It  may  be  doubted,  therefore,  whether  the 
defence  that  there  is  no  contract  in  writing  pursuant  to  the  4th  section  of 
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With  regard  to  the  defence  of  no  memorandum  in  writing  under  the 
17th  section  of  the  statute,  a  different  rule  ought,  as  it  seems,  observes 
Mr.  Roscoe,  to  prevail.  The  words  of  that  clause  are  very  different 
from  those  employed  in  the  4th  section.  The  1 7th  section  declares 
affirmatively  and  positively  that  such  a  contract  shall  not  be  good  unless 
there  be  a  note  in  writing,  Slc,  and  does  not  merely  provide,  as  in  the 
case  of  the  4th  section,  *'  that  no  action  shall  be  brought  upon  it.  An 
enactment  that  a  contract  shall  not  be  allowed  to  be  good,  is  equivalent 
to  a  declaration  that  it  shall  be  void,  and  the  effect  consequently  of  this 
part  of  the  statute  is  to  destroy  the  contract,  and  not  merely  to  restrain 
tKe  right  of  suing  upon  it.  It  would  therefore  appear,  that  this  defence 
comes  within  the  New  Rules,  being  the  case  of  a  contract  made  vdid  by 
statute,  and  that  it  must  consequently  be  the  subject  of  a  specicd  plea." 

The  distinction  taken  by  Mr.  Roscoe,  in  reference  to  the  4th  and  17th 
sections  of  the  Statute  of  Frauds,  is,  perhaps,  more  ingenious  than  sound. 
The  necessity  for  pleading  specially  ought,  it  is  submitted,  to  depend 
rather  upon  the  principles  of  pleading,  than  upon  such  a  distinction  in 
the  phraseology  of  an  act  of  parliament,  which  had  no  other  object  in  view 
than  the  rendering  inoperative  {in  all  the  cases  specified  in  both  sections) 
a  contract  tnot  reduced  into  writing.  In  eflect  the  4th  section  renders 
such  contracts  void,  by  taking  away  the  remedy  thereon.  The  verbal 
contract  is  not  to  be  enforced,  but  the  defence  is  a  statutable  objection, 
and  does  not  arise  until  the  plaintiff  has  gone  into  and  proved  part  at 
least  of  his  case,  that  is,  not  until  it  appears  that  the  contract  falls  within 
t)ie  enactment.  And  in  this  respect  the  case  differs  from  that  of  the  want 
of  s,  stamp;  for  there  the  statute  expressly  provides  that  the  instrument 
shall  not  be  admissible  in  evidence  for  any  purpose,  and  the  judge  only 
can  look  at  it  to  ascertain  whether  it  is  properly  stamped  ;  and  *if  it  be 
not,  the  document  is  never  before  the  jury  for  any  purpose ;  see  per  Lord 
Tenterden,  C.  J.,  Jardine  is  Payne,  1  B.  &  Ad.  670;  Field  v.  Woods,  2 
N.  &  P.  120 ;  post^  204  tr.  Certainly  the  objection  upon  the  4th  section 
is,  as  is  observed  by  Mr.  Roscoe,  neither  in  denial  nor  in  confession  and 
avoidance ;  but  this  is  true  in  most  cases  of  defence  upon  the  ground  that 
the  contract  is  "  void  or  voidable  in  point  of  law"  Substantially  the  con- 
tract is  void  by  statute.  It  is  a  claim  to  be  discharged  from  the  contract, 
because  the  formalities  required  by  the  statute  have  not  been  complied 
with.  It  seems  to  be  difficult  to  distinguish  a  case  arising  upon  the  4th 
section  from  the  instances  of  a  defence  to  an  action  on  an  attorney  V  bill, 
that  it  has  not  been  delivered  according  to  the  statute,  or  of  the  objection 
in  an  action  for  the  price  of  a  copyright  bargained  and  sold,  that  it  was 
not  assigned  in  writing ;  Barnett  o.  Glossop,  1  Bing.  N.  R.  633 ;  1  Scott, 
621.  See  3  Do wl.  P.  C.  625,  and  the  observations  of  the  judges  therein, 
id.     It  is  of^en  a  question  of  nicety  and  difficulty,  as  well  upon  the  facts 

as  the  law,  whether  or  not  a  ccuse  falls  within  the  Statute  of  Frauds.     If 
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the  defence  be  available  upon  non  assumpsit  the  plaintiff  maj  be  taken 
by  surprise.  Again,  if  the  objection  can  be  taken  on  non  assumpsit,  the 
plaintiff  is  deprived  of  the  opportunity  and  advantage  of  taking  the  opin- 
ion of  the  Court  (upon  denHirrer)  whether  the  statute  affects  the  contract 
in  question.  And  thus  the  main  object,  as  it  was  conceived,  of  the  New 
Rules  is  defeated.  It  is  submitted  that  the  statute  should  in  all  cases  be 
pleaded  specially. 

The  authorities  on  this  subject  are  few,  and  satisfactorily  decide  the  law 
thereon.  In  Ross  v.  Humphreys,  £.  T.  1835,  Exch.  (which  was  an  ac- 
tion upon  a  contract  alleged  to  fall  within  the  fourth  section  of  the  Stat- 
ute of  Frauds),  Mr.  Baron  Bolland  expressed  an  opinion  that  under  non 
assumpsit  the  defendant  could  not  contend  that  a  contract  specially  de- 
clared upon  was  not  in  writing  and  signed  according  to  the  statute.  In 
Smith  V.  Dixon,  4  Dowl.  Pr.  571 ;  I  H.  ^  W.  668 ;  in  an  action  upon  a 
guarantee  the  Court  allowed  the  defendant  to  add  to  the  general  issue  a 
special  plea,  that  the  contract  was  not  in  writing,  Slc.  observing,  that 
*^  there  was  considerable  doubt  whether  the  defendant  could,  under  the 
plea  of  non  assumpsit,  take  the  objection  sought  to  be  raised  by  the  plea  ;" 
see  Tidd,  N.  P.  343. 

However,  in  Johnson  v.  Dodgson,  2  M.  &  W.  657,  Lord  Abinger,  C. 
B.  in  answer  to  an  argument  that  the  want  of  a  writing,  under  the  17tb 
section  of  the  statute,  could  not  be  set  up  on  the  general  issue,  observed, 
f "  when  by  law  you  cannot  make  a  particular  contract  except  in  writing, 
to  deny  the  writing  is  to  deny  the  contract.  Unless  you  have  very  little 
confidence  in  your  first  (another)  point,  you  had  better  not  press  this.*' 
It  did  not  become  necessary  to  decide  the  point.  In  Elhott  o.  Thomas, 
3  M.  &  W.  170. 

>  Looking  to  the  general  term  of  the  decisions  it  is  not  improbable  that  the 
Courts  will  decide  that  the  statute  need  not  be  specially  pleaded,  but  sem- 
hie  it  by  no  means  follows  that  the  matter  cannot  correctly  be  pleaded 
specially. 

Goods  Sold,  (see  *'  Sale  of  Goods,"  post,  204,  376.) 

Illeoai^  Consideration.  Void  Contracts: — We  have  seen  that  by 
the  New  Rules,  '^in  every  species  of  assumpsit  all  matters  in  confession 
and  avoidance,  including  not  only  those  by  way  of  discharge,  but  those 
which  show  the  transaction  to  be  void  or  voidable  in  point  of  law,  on  thoi 
ground  of  fraud  or  otherwise,  shall  be  specially  pleaded,  ex.  gr.** — •*  ilU- 
gality  of  consideration  either  by  statute  or  common  law,"  &c.  must  be  plea- 
ded. This  is  sufficiently  explicit.  Whenever  the  .contract,  whether  it  be 
made  the  subject  of  a  special  or  indebitatus  count,  be  tainted  by  the  vice 
of  an  illegal  consideration  or  object,  either  at  common  law,  as  being  fraud- 
ulent, in  contravention  of  pubUc  policy,  or  the  interests  of  morality,  or 
by  the  express  enactment  of  a  statute,  as  usuryj  gaming,  &c.  the  objec- 
tion shall  be  pointed  out  by  a  special  plea.     And  this  is  a  wise  rule,  tend- 
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ing  to  bring  points  of  law  distinctly  before  the  Court  upon  demurrer. 
It  has  been  decided  that  the  illegality  which  by  the  New  Rules  is  required 
to  be  pleaded  specially,  is  not  merely  illegality  in  an  agreement,  up- 
on which  an  action  is  directly  brought,  but  that  the  rule  applies  to  cases 
where  the  action  is  to  recover  rewards  for  services  (rendered  illegally)  in 
preparing  and  carrying  into  execution  such  unlawful  contract. 

Thus,  in  an  action  on  an  attorney's  bill,  the  defence  of  illegality  of 
consideration  in  performing  services,  with  respect  to. illegal  services,  must, 
we  have  seen,  be  pleaded  specially ;  Potts  v.  Sparrow,  aite^  and  see  Tri- 
ebner  v.  Duerr,  IBing.  N.  C.  266.  And  in  Barnett  ».  Glossop,  1  Bing. 
N.  C.  633 ;  1  Hodg.  94 ;  3  Dowl.  P.  C.  625,  S.  C. ;  which  was  assumpsit 
for  the  price  of  a  copyright  bargained  and  sold,  the  Court  held,  that  un- 
der non  assumpsit  it  could  not  be  objected  that  there  had  been  no  wriitai 
assignment  to  the  defendant  pursuant  to  the  statute  8  Ann.  c.  19,  s.  1. 
Tindal,  C.  J.  said,  *'  In  this  case  the  plaintiff  declares  that  he  bargained 
and  sold  his  copyright  in  a  certain  dramatic  composition  to  the -defendant, 
and  the  answer  upon' the  plea  of  non  assumpsit  is,  that  looking  to  the  stat- 
ute of  8  Ann.  c.  19,  and  3  &.  4  Will.  4,  c.  15,  the  inference  from  both  is, 
that  there  cannot  be  a  valid  transfer  of  property  in  a  dramatic  work  with- 
out a  writing.  That  is  not  a  denial  in  fact  of  the  existence  of  the  con- 
tract, but  a  claim  to  be  discharged  from  the  contract,  because  the  formali- 
ties which  the  law  has  prescribed  have  not  tbeen  observed.  Such  a  kind 
of  discharge  is  exemplified  by  the  instances  given  under  th^  third  rule, 
viz.  infancy,  coverture,  release,  ^lc.  What  is  this  defence  but  that  the 
formalities  required  by  statute  to  make  the  contract  legal  have  not  been 
complied  with.  I  think,  therefore,  that  no  answer  has  been  given  to  the 
evidence  by  which  the  plaintiff  established  his  case."  Mr.  Justice  Bos- 
auquet  said,  the  object  of  the  New  Rule  was  to  provide  that  all  legal  de- 
fences should  be  put  on^the  record.  The  general  issue,  except  where  it 
is  prescribed  by  statute,  may  be  considered  as  put  an  end  to,  and  the  de- 
nial expressed  by  non  assumpsit  is  confined  to  denial  of  matters  of  fact. 
This  is  a  case  in  which  a  cause  of  action  available  at  common  law,  is 
rendered  unavailable  by  tne  provisions  of  a  statute,  and  that  is  a  defence 
which  ought  to  be  put  on  the  record.  See  Tcely  ».  Grew,  6  C.  &  P.  671 ; 
see  however  per  Parke,  B.  and  Lord  Abinger,  C.  B.  in  John^n  v.  Dodg- 
son,  2  M.  &  W.  657.  The  case  of  Allcock  v.  Taylor,  6  N.  &  M.  296,  is 
'another  case  explanatory  of  this  branch  of  the  New  Rules.  It  was  a  spe- 
cial action  for  demurrage  upon  an  agreement  in  tlie  nature  of  a  charter-par- 
ty. The  defence  was  the  plaintiff's  non-compliance  with  the  3  &  4  Will.  4, 
C.52,  B.  108,  which  requires  that  previously  to  the  unlading  of  goods,  carried 
coastwise,  a  written  notice  of  the  ship's  arrival  with  goods,  signed  by  the 
master,  shall  be  given  by  the  master  to  the  collector  of  customs  &c.,  and 
proper  documents  obtained.  The  Court  held  that  this  defence  ought  to 
be  pleaded  specially,  Patterson,  J.  inquired  how  could  the  pFaintiff  on 
non  assumpsit  be  prepared  with  proof  of  his  having  complied  with  the 
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statute.     And    the  Court   considered  it  a   statutory  objection   within  the 
rule. 

In  Shearwood  v.  Haj,  5  Ad.  6l  E.  389,  Mr.  Justice  Littledaie  obserr* 
ed,  that  the- rule  requiring  matters  of  defence  "which  show  the  transac- 
tion  to  be  void  or  voidable  in  point  of  law,"  to  be  specially  pleaded, 
means  matters  of  defence  "  affecting  the  nature  of  the  contract  itself.^' 
See  supra,  "Apothecary,?  "Attorney,"  "Frauds,  Statute  of." 

Landlord  and  Tenant,  (post,  336)  : — In  a  special  declaration  by  a 
landlord  against  a  tenant  non  assumpsit  would  only  deny  the  contract  laid. 
It  would  not  dispute  an  allegation  of  continued  tenancy  laid  after  the 
statement  of  contract,  nor  the  breach  charged  to  have  been  committed. 
Therefore  to  a  special  count  for  rent,  &c.  a  surrender,  pest,  337,  or  evic- 
tion, post,  338,  339,  before  the  rent  claimed  became  due,  would  seem  to 
be  of  necessity  matter  for  a  special  plea.  But  in  indebitatus  assumpsit  or 
debt  for  i/se  and  occupation,  such  defence  might  be  set  up,  viz.  non  a^ 
sumpsit,  or  nunquam  indebitatus ;  as  showing  that  the  rent  never  became 
due  to  the  plaintiff,  and  no  debt  in  fact  ever  arose. 

So  in  assumpsit  (or  debt)  for  use  and  occupation  (on  the  common  count), 
the  defence  that  before  the  rent  became  due  a  mortgagee  of  the  plaintiff 
gave  the  defendant  notice  to  pay  the  rent  to  him,  is  admissible  on  non  as- 
sumpsit,  because  such  defence  j  amounts  to  a  denial  of  a  matter  of  fact 
stated  tin  the  declaration,  (the  use  and  occupation  by  the  sufferance  and 
permission  of  the  plaintiff,  &c.)  from  which  the  promise  in  law  is  impli- 
ed ;  but  the  Court  held  that  the  mortgagee's  claim  must  be  pleaded  spe- 
cially as  to  arrears  of  rent  which  accrued  due  before  he  gave  the  defear 
dant  notice  ;  because  in  this  case  the  plaintiff's  right  of  action  had  vest* 
ed,  and  the  defence  is  matter  in  confession  and  avoidance ;  Waddilove  tf. 
Barnett,  2  Bing.  N.  C.  538 ;  1  Hodg.  395 ;  4  Dowl.  347 ;  Partington  r. 
Woodcock,  1  H.  &  W.  262.  The  same  distinction  would  apply  lu  cases 
where  the  defence  is  that  the  plaintiff 's  title  has  expired ;  Rose.  Tr.  27* 
28  ;  Tidd,  N.  P.  344. 

MoNEv  Had  and  Received,  (post,  357) : — The  words  of  the  New 
Rules  are  ^^tj  explicit  in  regard  to  the  effect  of  non  assumpsit  or  nuii- 
quam  indebitatus  to  a  count  for  money  had  and  received  ;  see  observa- 
tions, post,  357,  note  (6).  A  special  plea,  which  denies  that  the  defend- 
ant received  the  money,  or  that  he  received  it  under  circumstances  which 
made  such  receipt  by  him  a  receipt  to  the  use  of  tJie  plaintiffs  would  be 
bad,  as  amounting  to  non  assumpsit. 

A  special  plea  that  the  money  received  was  the  amount  of  certain 
goods  consigned  to  the  defendant  as  a  security  for  any  advances  he  might 
make,  with  a  power  of  sale  to  reimburse  himself,  and  that  he  sold  the 
goods  accordingly,  was  held  bad,  as  amounting  to  non  assumpsit,  as  it  de- 
nied that  the  proceeds  were  received  to  the  plaintiff  '5  use ;  Solly  ».  Neish 

5  Tyr.  625 ;  2  C.  M.  &  R.  355 ;  1  Gale,  227,  S.  C. 
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MoNBY  Lent,  (see  post^  357) : — It  may  be  added,  that  in  Regil  r.  Green, 
1  M.  &  W.  328,  where,  to  a  count  for  money  lent,  the  defendant  pleaded 
that  the  money  was  lent  to  the  master  of  his  ship,  and  not  upon  his  (de- 
fendant's) liability,  and  under  an  agreement  that  the  master  should  exe- 
cute, and  that  he  executed  a  bottomry  bond  ;  Parke,  B.  said  '*  Does  not 
your  plea  amount  to  a  double  general  issue  T' — sec  another  instance, 
Morgan  v.  Pebrer,  3  Bing.  N.  C.  457,  cited  ante,  204  b. 

Money  Paid,  (pasty  357) : — ^A  special  plea  to  a  count  for  money  paid 
for  the  plaintiff's  use  at  his  re<}uest  is  bad,  as  amounting  to|^on  assumpsit ^ 
if  the  facts  stated  deny  that  the  money  was  paid  to  the  defendant's  use, 
or  that  he  requested  the  plaintiff  to  make  or  assented  to  his  having  made  v 

the  payment  for  him ;  Gregory  v.  HartnoU,  1  Tyr.  &  G.  303 ;  I  M.  & 
W.  183 ;  4  DowL  R.  695,  S.  C. ;  Regil  v.  Green,  supra.  In  Gregory 
9.  HartnoU  one  partowner  of  a  vessel  sued  another  for  contribution — or 
money  paid, — ^the  former  having  paid  all  the  damages  recovered  against 
him  as  part-owner  for  the  loss  of  goods  (shipped  therein  on  freight)  by 
the  negligence  of  the  crew  during  a  voyage  ;  and  a  special  plea,  that  the 
loss  arose  from  the  plaintiff's  personal  misconduct — and  another,  that  al- 
though the  defendant  was  part-owner  he  did  not  join  and  was  not  con- 
cerned in  the  adventure  upOn  tthe  particular  voyage  ;  were  held  bad  as 
amounting  to  the  general  issue  ;  as  not  admitting  that  the  money  ever 
wa«  paid  to  the  defendant's  use,  or  that  he  was  at  any  one  time  liable  for 
a  debt  of  that  nature.  See  another  instance,  Morgan  v.  Pebrer,  3  Bing. 
N.  C.  457,  cited  arCtCt  204  6.  And  see  an  instance  of  a  good  plea  in  con- 
fession and  avoidance  of  this  form  of  action.  Cole  v.  La  Steuf,  5  Dowl. 
P.  C.  41 ;  3  Scott,  188,  S.  C. 

Nonjoinder  op  a  Plaintiff,  {post,  361) : — The  nonjoinder  or  misjoin- 
der of  a  plaintiff  in  an  action  ex  contractu,  appears  to  be  a  ground  of  de- 
fence on  the  plea  of  non  assumpsit  or  nuriquam  indebitatus ;  and  a  special 
plea  of  the  nonjoinder  would  probably  be  deemed  bad  on  special  demur- 
rer, as  amounting  to  the  general  issue ;  it  being  in  effect  a  denial  of  the 
promise  laid,*— for  a  contract  with  A.  and  B.  is  no  contract  with  A.  only ; 
Tidd,  N.  P.  341 ;  Solly  v.  Neish,  5  Tyr.  625 ;  2  C.  M.  &  R.  358,  ^59 ;  1 
Gale,  227,  S.  C. ;  see  form  of  a  special  plea  of  nonjoinder  of  a  plaintiff, 
Davies  r.  Evans,  6  0.  &  P.  619.  The  misjoinder  of  a  defendant  in  an 
action  ex  contractu  would  also  be  a  defence  on  non  assumpsit;  Tidd,  N.  P. 
341 ;  Eliot  o.  Morgan,  7  0.  &  P.  334,  per  Ooleridge,  J.  Oertainly  the 
donjoinder  of  a  plaintiff  need  not  be  pleaded  in  abatement^  except  in  ac- 
tions by  executor  or  administrators,  and  in  actions  ex  delicto,  1  Saund. 
154,  notes  ;  and  the  nonjoinder  of  a  defendant  in  an  action  ex  contractu  is 
only  ground  for  a p/ea  in  abatement;  see  ante,  note  (6). 

Paktmersbif  op  Plaintiff  and  Defendant  : — ^Although  the '  defence 
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that  the  plaintiff  and  defendant  are  partners,  .and  that  the  claim  forms 
part  of  their  unsettled  partnership  account,  has  oflen  been  pleaded  spec- 
ially ;  see  Hammond  v.  Teague,  6  Bing.  197 ;  Mmnwaring  r.  Newman,  1 
B.  &  P.  124 ;  2  Chit.  R.  539,  S.  C. ;  yet  it  can  hardly  be  doubted  that  in 
conformity  with  the  piinciples  which  now  regulate  non  assumpsit,  this  de- 
fence is  available  under  that  plea,  and  could  not  properly  be  pleaded 
specially;  see  Worrall  v.  Grayson,  1  Tyr.  &  G.  477;  1  M.  &  W.  166;  4 
Dowl. P.  C.  718,  S.  C. ;  Solly  r.  Neish,  cited  supra;  Gregory  r.  Hartnoll,  4 
Dowl.  P.  C.  ante.  In  Solly  v.  Neish  a  special  plea  to  a  count  for  money 
had  and  received  was  held  bad>  as  amounting  to  the  general  issue ;  be- 
cause it  denied  the  plaintiff's  **sole  right"  to  the  money,  and  was  there- 
fore a  traverse  of  the  promise  to  the  plaintiff.  In  Pearson  v.  Skelton,  1 
M.  &  \y.  505,  Parke,  B.  observed,  that  there  can  be  no  doubt  that  the 
defence  that  the  transaction  was  a  partnership  transaction  may  be  set  up 
on  non  assumpsit.  The  plea  of  partnership,  fti  effect,  denies  that  there 
ever  was  an  existing  debt,  or  any  promise  to  pay  it.  It  would  certainly 
be  bad  as  applied  to  the  account  stated,  ante.  See  the  cases,  &c.  on  the 
point  that  one  partner  cannot  sue  another  at  law  in  reference  to  the  un- 
settled partnership  accounts.  Chit.  jun.  Contr.  2d  edit.  191  to  193;  God* 
dard  v.  Hodges,  1  C.  &  M.  33 ;  Bedford  v.  Brutton,  1  Bing.  N.  C.  397; 
Sadler  r.  Nixon,  5  B.  &  Ad.  936 ;  Wilson  K  Cutting,  tlO  Bing.  436  ; 
Jackson  v.  Stopherd,  2  C.  &  M.  361.  It  is  a  defence  where  one  firm  is 
suing  another,  that  either  of  the  panics  is  a  member  of  both  firms,  id»  ; 
Chit.  jun.  Contr.  2d  ed.  193 ;  form,  &c.  Mainwaring  t\  Newman,  2  B.  & 
P.  124  ;  2  Chit.  R.  539,  S.  C. ;  Harvey  v.  Kay,  9  B.  &  C.  536 ;  Bedford 
V.  Brutton,  1  Bing.  N.  C.  399.  One  partner  may  sue  the  other  where 
there  is  a  balance  struck,  although  it  do  not  extend  to  every  partnership 
account,  provided  it  relate  to  every  part  of  a  particular  transaction  bo- 
tween  the  partners,  as  such,  of  an  insulated  and  separate  nature ;  and 
semble  there  need  not  be  any  express  promise  to  pay  the  balance  struck  ; 
Jackson  v.  Stopherd,  2  C.  &  M.  361 ;  Fromont  v.  Coupland,  2  Bing.  170  ; 
S.  C.  9  Moore,  323;  Green  v.  Beesby,  2  Bing.  N.  C.  112;  2  Scott,  164 ; 
1  Hodges,  199,  S.  C. ;  Chit.  jun.  Contr.  2d  ed.  193. 

Rent  :— (See  "  Landlord.") 

Rescinded  Contract  : — It  should  seem  that  where  a  contract  has  been 
rescinded  ab  initio,  that  is,  under  a  power  to  rescind  contained  in  the  arigU' 
nal  contract,  that  fact,  when  set  up  as  a  defence  to  an  indebitatus  county 
may  be  given  in  evidence  under  non  assumpsit ;  and,  consequently,  the 
form  of  plea,  post,  375,  would  only  be  good  to  a  special  count  on  an  agree- 
ment. But  such  is  not  the  effect  of  a  subsequent  agreement  to  rescind  ; 
in  such  case  there  is  a  substitution  of  one  agreement  for  another,  and  a 
special  plea  in  confession  and  avoidance  would  be  proper ;  Stephens  v. 
Ufford,  7  Car.  &  P.  97 ;  Tidd,  N.  P.  343,  344 ;  Roscoe,  28,  29 ;  post,  365, 

and  Addenda. 
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Sale  op  Land,  &c.  {post^  402). — To  a  declaration  for  an  estate  bar- 
l^ned  and  sold  it  would  be  competent  for  the  defendant,  under  the  gen* 
eral  issue,  to  show  that  there  had  been  no  conveyance  or  deed  such  as 
the  law  requires.     Per  Parke,  B.  Johnson  v.  Dodgson,  2  M.  &  W.  657. 

Sale  op  Goods,  {posty  376) : — In  an  action  of  indebitatus  assumpsit,  or 
debt,  for  the  price  of  goods  sold,  the  defence  that  they  were  not  worth 
more  upon  a  quantum  meruit  than  a  certain  sum  (paid  into  Court,  or  paid 
before  action,)  by  reason  of  their  not  being  conformable  to  a  warranty 
^ren,  or  sample  shown,  or  equal  in  quality  to  what  they  ought  to  have 
been  by  implication  of  law  ;  may  (upon  the  principles  we  have  before  con- 
sidered, antey  204A,)  be  set  up  on  non  assumpsit^  or  **  never  indebted,"  al- 
though a  fixed  price  were  agreed  upon;  and  a  special  plea  of  the  breach 
of  warranty  or  insufficiency  of  the  goods  is  held  to  be  defective  on  de- 
murrer, as  amounting  to  the  general  issue ;  Dicken  v.  Neale,  I  M.  &  "W. 
566;  5  Dowl.  176,  S.  C. ;  Cousins  v.  Paddon,  2  C.  M.  &  R.  547;  4  Dowl. 
P.  C.  438,  S.  C. ;  Roscoe  L.  T.  13,  24 ;  Tidd,  N.  P.  344 ;  Step.  4th  ed. 
450,  453.  The  same  doctrine  holds  where  the  answer  to  the  action  is, 
that  the  goods  were  of  so  bad  a  quality,  contrary  to  an  express  or  implied 
contract,  as  to  be  utterly  useless ;  and  this  although  there  was  a  special 
contract  to  pay  a  certain  price,  id. ;  Cousins  r.  Paddon,  overruling  Rof- 
fey  9.  Smith,  6  C.  &  P.  t662 ;  or  that  nothing  was  to  be  paid  if  the 
chattel  did  not  turn  out  well,  &c.  Groundsell  v.  Lamb,  1  M.  &  W.  352 ; 
Hayselden  v.  Staff,  5  Ad.  &  £.  160 ;  2  H.  &  W.  204 ;  6  N.  &  M.  666. 

And  it  would  seem  that  the  adultery  of  the  defendant's  wife,  to  whom 
the  goods  have  been  suppUed,  need  not  be  specially  pleaded.  See  Symeji 
V.  Goodfellow,  4  Dowl.  P.  C.  642 ;  2  Scott,  769 ;  2  Bing.  N.  C.  532, 
S.  C. 

And  it  seems  that  on  the  general  issue  to  an  indebitatus  count  for  goods 
sold,  the  defendant  may  prove  that  the  goods  delivered  formed  part  of 
several  parcels  ordered  under  an  entire  contract  for  the  whole  of  the 
goods ;  that  the  part  delivered  were  returned  in  due  time,  and  that  no 
more  were  delivered  before  action,  for  under  such  circumstances  no  pro- 
mise to  pay  for  those  delivered  can  be  implied ;  Rose.  L.  T.  20,  21. 
The  defence,  that  the  goods  were  sold  upon  a  credit  unexpired  when  the 
action  was  commenced,  may  and  must  be  relied  upon  on  the  general  issue, 
on/e,  204  It ;  and  where',  in  an  action  on  the  common  count  for  goods 
bargained  and  sold,  the  defence  was,  that  the  goods  sold  under  a  special 
written  contract,  two  of  the  conditions  of  which  were,  that  they  should 
be  shipped  within  the  current  month,  and  landed  in  London  within  a  giv- 
en time  ;  and  that  neither  of  these  conditions  having  been  complied  with, 
the  defendant  refused  to  accept  the  goods,  the  Court  held  (upon  a  motion 
for  a  rule  to  plead  several  matters),  that  it  was  unnecessary  to  plead  these 
facts  specially,  and  that  the  special  c6ntract  might  be  given  in  evidence 
under  the  general  issue ;  Gardner  p.  Alexander,  8  Dowl.  P.  C.  146 ;  1 
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Scott,  281;  9  Leg.  Obs.  237;  cited  per  Denroan,  C.  J.,  Hajselden  v. 

Staff,  5  Ad.  6l  E.  16L 

« 

Sjg^p,  (posti  995). — There  can  be  no  doubt  that  the  objection  that  hu 
agreement,  or  bill  of  exchange,  Slc.  is  not  stamped,  or  is  insufficiently 
stamped,  need  not  be  specially  pleaded  ;  but  mliy,  in  the  case  o£  an 
agreement,  be  relied  upon  under  fwn  assumpsit ;  and  in  the  instance  of  a 
bill  or  note  under  a  plea  denying  that  the  defendant  accepted  or  drew  or 
indorsed  the  bill  or  made  the  check,  &c.  as  alleged ;  for  where  the  ii»- 
strument  is  not  properly  stamped,  no  contract  or  bill  even  in  fact  can  be 
proved,  and  the  case  is  stopped  in  limine;  Rose.  L.  T.  36 ;  Tidd,  N.  P. 
343 ;  see  ante ;  and  the  decisions  in  case  of  billsj  Slc,  ;  Dawson  r.  Mac- 
donald,  2  M.  A>  W.  26;  M'Dowall  v.  Lyster,  2  M.  &  W.  52;  and  the 
case  of  a  post  dated  check,  Field  v.  Woods,  2  N.  ^l  P.  1 17 ;  see  ^'  Forms 
and  notes,"  post,  258  to  269.  In  Ullathorne  r.  Lady  Parker,  sittings  at 
Nisi  Prius  coram  Lord  Denman,  July  4, 1836,  which  was  an  action  against 
the  acceptor  of  a  bill,  he  pleaded  non-acceptance,  and  on  Piatt,  for  the 
defendant  objecting  that  the  stamp  was  insufficient,  Shee  contended  that 
this  objection  ought,  under  the  New  Rules,  to  have  been  pleaded  :  but 
Lord  Denman  was  '*  clearly  of  opinion  that  the  objection  was  fatal  on  the 
plea  of  non-acceptance.  The  declaration  was  upon  a  contract,  and  when 
the  contract  was  exhibited  in  Court,  it  could  not  in^aw  be  received  in  ev- 
idence. He  did  not  think  that  the  defendant  was  tbound  to  plead  this  ob- 
jection, but  he  wished  that  there  was  some  rule  by  which  a  plaintiff  might 
be  secured,  being  informed  what  were  all  the  things  that  were  intended 
to  be  broutrht  foward  in  answer  to  his  claim.'*  It  is  doubtful  whether  a 
plea  of  ^e  want  of  a  stamp  or  of  an  insufficient  stamp,  would  be  demur- 
rable as  amounting  to  the  general  issue ;  it  admits  that  a<;ontract  was  in 
fact  made,  and  is  a  statutable  objection ;  but  in  Field  v.  Woods,  2  N.  & 
P.  129,  Patteson,  J.  observed,  that  such  a  defence  was  not  in  confession 
and  avoidance,  admitting  a  good  contract,  but  that  it  said,  that  the  con- 
tract was  altogether  void  in  law,  sed,  qu.  ante,  204  o.  A  special  plea  may 
sometimes  be  judicious,  as  at  once  pointing  out  the  intended  objection, 
and  enabling  the  parties  to  raise  the  question  of  sufficiency  on  the  record, 
for  the  opinion  of  the  Court  on  demurrer,  thereby  saving  the  expens3  of 
proceeding  to  trial.  See  plea,  &:c.  post,  258;  to  which  a  replication 
might  be  framed,  showing  what  stamp  was  impressed,  or  that  the  docu- 
ment fell  witliin  the  exceptions  in  the  act. 

Work  and  Materials — Services,  &c.,  (post,  406.) — The  principles 
regulating  the  operation  of  the  general  issue  to  an  indebitatus  count  for 
goods  sold,  {ante,  204  u,)  equally  apply  to  an  indebitatus  count  for  the 
price  or  value  of  work  and  materials,  services  rendered,  d^c.  It  may  be 
shown  under  non  assumpsit,  or  in  debt,  nunquam  indebitatus,  to  such  count, 
that  the  work  was  done  in  an  unworkmanlike  manner  or  unskilfully  ;  al- 
though there   was   a   special   contract  to  pay  at   a   certain  price ;   and 
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then  the  plaintiff  can  onlj  recover  upon  a  quantum  meruit ;  Cousins  r. 
Paddon,  <mte^  204  u  ;  Hill  v.  Allen,  5  Dowl.  471.  So  it  may  be  shown 
on  the  general  issue  that  the  work  or  business  was  done  under  a  contract 
that  no  remuneration  should  be  claimed,  except  for  disbursements  or  mo- 
ney out  of  pocket,  Jones  v.  Read,  ante.,  204  m.  '*  Attorney,"  or  under 
an  ascreement  that  no  reward  should  be  claimed  if  the  work  should  turn 
out  to  be  useless,  and  th^  it  had  done  so,  Hayselden  o.  Staff,  2  H.  &; 
W.  234  ;  6  N.  &>  M.659  ;  5  Ad.  d^  £.  153,  S.  C.  In  that  case  in  inde- 
bitatus assumpsit  for  work  and  materials,  with  a  promise  to  pay  on  re- 
quest, a  special  plea  that  the  work  was  done  in  endeavoring  to  prevent  a 
chimney  from  smoking,  and  on  the  terms  that  the  plaintiff  should  not  be 
paid,  unless  he  prevented  it  from  smoking,  and  that  he  had  not  prevented 
it,  was  held  bad  on  special  demurrer,  as  amounting  to  the  general  issue ; 
as  the  defence  set  up  a  contract  different  from  that  stated  in  the  declara- 
tion, and  negatived  a  promise  to  pay  upon  request. 

To  an  indebitatus  count  for  wages  or  salary,  any  defence  which  esta- 
blishes that,  before  the  money  became  due^  the  plaintiff  was  properly 
discharged  hj  defendant  from  his  service,  should  and  may  be  relied  upon 
under  non  assumpsit,  and  a  special  plea  of  justification  MMgild,  it  seems, 
be  open  to  a  special  demurrer,  as  amounting  to  the  general  issue,  as  it 
would  state  that  the  money  Tiever  became  due,  as  the  service  was  income 
plete.  But  where  the  declaration  is  special  for  wages,  or  for  dismissing  the 
plaintiff,  the  plea  should  be  special  also.  Where  there  was  a  special 
count  for  not  receiving  and  paying  tfor  a  copper  which  defendant  had  or- 
dered^plaintiff  to  complete  for  him;  Tindal,  C;  J.  held,  that  under. a  plea 
of  payment  of  money  into  Court  and  denial  of  damages  ultra,  the  defen- 
dant could  not  contend  that  he  had  countermanded  the  order  for  the  cop- 
per, Stevens  v.  Ufford,  7  C.  &  P.  97. 


52.  Form  of  Plea  of  Non  Assumpsit  to  the  whole  Declaration,  (a) 

As  to  the  title  of  court  and  date  ofplea^  8fc.  see  antcj   19,  20,  notes  (6), 

(a)  A  plea  of  nil  debet  in  assurmpait  YfBSf  ducement  of  another  contract,  or  inoon- 
beforo  tliK  New  Rules,  held  to  be  a  nullity,  sistent  condition  or  terms  as  port  of  ihe 
justifying  tUa  plaintiiTin  signing  judgment ;  contract,  with  a  traverse  absque  hoc  of  the 
Stafford  r.  Little,  Barnes,  257 ;  Tidd,  9th  contractor  on  mise  laid  in  the  derlaratioo, 
•d.  3G3^  476;  Ch.  Arch.  6th  ed.  ;  and  it  would  be  oad  on  demurrer,  an/e,  204  u. 
would  senra  that  a  plea  of  nunquam  inde-  And  a  plea  which  traverses  an  allegation 
bitatus,  which  is  substituted  by  the  New  in  the  declaration,  and  then  states  that  de- 
Rules  for  nil  debet  in  debt,  would  also  be  fendant  did  not  promise,  would  aido  seem 
held  a  nullity  in  assumpsit.  It  would  defective,  aTthoueh  the  matter  traversed  in 
clearly  be  demurrable.  But  the  plea  of  the  plea  might  have  been  denied  on  non 
not  guilty  \n  assumpsit  cannot,  though  de-  assumpsit;  Faulkner  v.  Cherel,  5  Ad.  & 
morrable,  be  treated  as  a  nullity  ;  fvemy  E.  213;  6  N.  &  M.  704,  S.  C. 
V,  Farrant,  1  Dowl.  P.  C.  453.  As  to  non  Non  assumpsit,  pleaded  to  a  declaration 
assumpsit  to  a  count  on  a  bill  of  exchange,  containing  several  counts,  is  to  be  taken 
see  post,  253,  n.  (c).           \  dislributively,  and  tenders  in  effect  a   dis- 

Care  should  be  taken  not  to  depart  from  tinet  issue  on   each  count.     If  the  defen- 

the   common  form  of  the  plea  of  non  as-  dant  succeed   thereon   as  to  some   of  the 

sampsit.     We  have  seen  that  a  special  in-  counts,  he  is  entitled  to  the  costs  of  those 
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(c)].     The  defendant,  bj his  attorney,  [or  "  in  his  own  person,    see 

antty  20,  notes  (rf),  («),]  says  that  he  did  not  promise  as  in  the  declaration 
alleged,  [or  **  in  manner  and  form  as  the  plaintiff  hath  above  thereof  com- 
plained against  him"]  ;  and  of  this  he  puts  himself  upon  the  country,  &c. 


3.  The  like  in  the  case  of  several  Defendants. 

The  defendants,  by their  attorney,  say  that  they  [or  if  only  one  of 

the  defendants  pleads,  "the  defendant   C.   by his  attorney,  says  that 

the  defendants"]  did  not  promise  as  in  the  declaration  alleged  ;  and  of 
this  the  defendants  [or  "  the  said  C."]  put  themselves  [or  "  puts  himselP'] 
upon  the  country,  &c. 

4.  The  like  to  part  of  a  Dedaration. 

The  defendant,  by bis  attorney,  as  to  the  said  [first]  count  of  the 

said  declaration  [or  **  as  to  the  said  promise,  so  far  as  it  relates  to  the  sum 

of  £ ,  parcel  of  the   said  sum  of  £ in  the  said count  of  the 

declaration  ^Bntioned,"]  says  that  he  did  not  promise  as  in  the  declara- 
tion is  in  that  behalf  alleged  ;  and  of  this  the  defendant  puts  liimself  upon 
the  country,  &c. 

5.  The  Similiter y  {ante,  21,  Form  2.) 


f  ACCORD  AND  SATISFACTION,  (m) 


1.  Plea  of  Accord  and  Satisfaction  after  breach,  by  delivery  of 

Goods. 

Commencement f  ante,  19,  23,  or  24,  as  the  ease  may  be.]     Says   that    af- 

counts   and    the    iMflue   thereon  ;    Cox  r>  gives  the  plaintiff  a  right  to  begin,  and  to 

Thomason,  1  Dowl.  P.  C.  57'i;  Knight  v.  reply  on  the  trial,  which  he  is  not  entitled 

Brown,  I  id.  730.     If  there  be    also  a  ape-  to  on  a  plea  of  payment,  set-off,  ^c. 

cial  plea  going  to  the  whole  action,  and  the  (m)  See  in  general  Com.  Dig.  and  Bac. 

defendant  obtain  a   verdict   thereon,   but  Ab.  '*  Accord  ;'*  Chit.  jun.  Contr.  2d  ed. 

fail  on  non  a^5Ufiip5t7,  the  plaintiff* recovers  589;2Surk.    Ev.   tit.   «  Accord.'*     This 

no   damages,  and.  the  defendant  becomes  must  be  specially  pleaded,  Weston  r.  Fos- 

entitled   to  the  postea   and   general  costs ;  ter,  2  Bing.  N.  C.  700  ;  2  Scott.  155,  S.  C. 

Frankum   v.  Earl   of  Falmouth,  4  Dowl.  As  to  the  accord  and  satisfaction  bj  p^y- 

P.  C.  65;  Proben  v.  Phillips,   2  M.  &.  W.  ment,  see  post,  "  Payment."     As  to  pay> 

40.     But  in    such  case  the  plaintiff  is  en-  ronnt  by   taking  a  Sill  of  exchange,  post, 

titled  to  a  deduction  on  account  of  ihe  costs  "  Bill   of  Exchange  taken,*'   form  of  plea 

of  the  issue  on   non  assumpsit :  and   it  is  that  the  bill  of  a  third  person  was    taken 

impolitic,   on   this   account,  to   plead  non  in   satisfaction.     It  is  a  good  plea  that  a 

assumpsit  to  any  count  or  part  of  a  demand,  bond  or  covenant  under  seal  baa   been  ta> 

which  the  plaintiff  will  clearly  be  able  to  ken  in  satisfaction  ;  see  Form  3,  and  cases, 

establish  on  this  plea.     Besides,  this  plea  Chit.  jun.  Contr.  607,  608.    And  a  sitiise- 

[+306] 


ACCORD  AND  SATISFACTION.  206 

ter  the  making  of  the  said  promises  in  the  said  declaration  mentioned, 
and  before  (it)  the  commencement  of  this  suit,  to  wit,  on  [4*^*]  he  deliv- 
ered to  the  plaintiff,  and  the  plaintiff  then  accepted  and  received  of  and 

from  the  defendant  certain  goods^  to  wit, of  great  value,  (o)  in  full 

satisfaction  and  discharge  of  the  several  promises  [or  in  debt,  '*  of  the 
debts  and  moneys"]  in  the  declaration  mentioned,  and  of  all  the  damages 
by  the  plaintiff  sustained  by  reason  of  the  non-performance  tliereof,  [or  in 
debt,  "by  reason  of  the  non-payment  thereof  "J  ;  and  this  the  defendant 
is  ready  to  verify,  &c.     [See  ante,  21,  23.     Obtain  counseVs  signature. 


2.  Replication  thcU  Defendant  did  not  deliver  in  satis/action. 

The  plaintiff  says  [or  if  the  plea  be  to  part,  see  ante,  23,]  that  the  de- 
fendant did  not  deliver(2»)  the  said  [horse]  to  him  the  plaintiff  in  fufl 
satisfaction  and  discharge  of  the  said  promises  [or  "  debts  and  moneys," 
if  in  debt,]  in  the  said  declaration  mentioned,  and  of  the  damages  by  the 
plaintiff  sustained  by  reason  of  the  non-performance  thereof  [or  in  debt, 
•*  non-payment  thereof,"]  in  manner  and  form  as  the  defendant    hath  in 

his  said  plea  [or  ** plea"J  alleged;  and  this  the  plaintiff  j)rays  may 

be  inquired  of  by  the  country,  &c. 


3.  Plea  that  the  Note  sued  on  has  been  satisfied  by  Work,  and  the 
Sale  and  Delivery  of  Goods  and  the  loan  of  Moneys  by  the  De- 
fendant to  the  Plaintiff,  under  an  agreement  to  that  effect,  {q) 

And  for  a  further  plea  to  the  said  first  count  of  the  said  declaration,  the 
defendant  saith  that  before  the  commencement  of  this  suit,  to  wit,  on 
the day  of ,  a.  d. ,  it  was  agreed  by  and  between  the  plain- 
tiff and  fthe  defendant,  that  the  defendant  should  do  and  perform  work, 
and  find  and  provide  materials  for  the  same  for  the  plaintiff;  and  should 
sell  and  deliver  goods  and  chattels  to  the  plaintiff,  and  lend  and  advance 
moneys  to  him  from  time  to  time,  to  the  extent,  and  value,  and  amount, 
and  in  fiill  satisfaction,  payment  and  discharge  of  the  principal,  and  in- 
terest then  due,  and  the  interest  thereafter  to  become  due,  upon  the  said 
promissory  note  in  the  first  count  mentioned,  until  the  said  note  should  be 

guent  ioconsUtent  agreement,  though   not  to  be  the  best  judge  of  that  in  matters  of 

and«r  seal,   with    mutual    promises,   may  uncertain    value;    Andrew    v.    Boughey, 

also  be  pleaded  in  sarlsfaction  or  bar  ;  Chit.  Dyer,  72  a  ;"  Per  Denmnn,  C.  J.  Thomp- 

juo.  Contr.  2d  ed.  589,  590;    Taylor  v.  son   v.  Percival,  5  B.  &  Ad.  932;  3  N.  & 

Hillary,  3  C.  M.  &;  R.  741  ;   1    Gale,  22 ;  M.  167,  S.  C. 

7  C.  &.  P.  30,  S.  C. ;  Rippinghall  v.  Lloyd,  (p)  Or  the  replication  may  be  that  **  plaio- 

5  B.  &  Ad.  742,  post,  310,  375,  note  (o).  tiif  did  not   accept  the  said  horse  from  the 

(n)  If  the  accord  and  satisfaction  were  defendant  in  full,*' &c.     A   traverse  "  that 

after  writ,  the  plea  shauld  be  altered  ac-  defendant  did  not  deliver,  nor  did  plainiiflT 

eordingly;  see  po^^,  "Payment  after  Ac-  receive,"    was   held    good   on    demurrer; 

tton.'*  Webb  v.  Weatherley,  I  Ilodgcs,  39. 

{a)  "  It  is  not  required  that  the  chattels  (q)  The  replication  may  deny  the  agree- 

should  be  of  equal  value"  (with  the  debt),  ment,  or  the  performance  of  it  "  in  satisn 

**for  the  party  receiving  it  is  always  taken  faction ;"  concluding  to  the  country. 
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therebj  fully  paid  off  and  satisfied  ;  and  the  plaintiff  then  agreed  to  ac* 
cept  ^uch  work  and  materials  so  to  be  done  and  provided,  and  goods  and 
chattels  so  to  be  sold  and  delivered,  and  moneys  so  to  be  lent,  to  the  ex- 
tent, value  and  amount  of  the  principal  and  interest  then  due,  and  the  in- 
terest thereafter  tr>  become  due,  upon  the  said  note,  until  the  same  should 
be  fully  paid  off  and  satisfied,  in  full  satisfaction,  payment  and  discharge 
of  the  principal  and  interest  then  due,  and  the  interest  thereafter  to  be- 
come due,  upon  the  said  note ;  and  the  defendant  avers,  that  in  pursu- 
ance of  the  said  agreement,  he  the  said  defendeint  did,  at  the  plaintiff's 
request,  from  time  to  time,  afler  the  making  of  the  said  agreement,,  and 

before  the  commencement  of  this  suit,  to  wit,  on  the day  of , 

A.  D. ,  and   on  divers  days  and  times  afler  that  day  and  before  the 

day  of  — — ,  A.  D. ,  do  and  perform  work,  tind  find  and  provide 

materials  for  the  same  for  the  plaintiff,  and  sell  and  deliver  goods  and 
chattels  to  the  plaintiff,  and  lend  and  advance  moneys  to  him,  to  the  ex- 
tent, and  value,  and  amount,  and  in  full  satisfaction  and  discharge  of  all 
the  principal  money  and  interest  which  at  the  time  of  the  said  agreement 
were  due,  and  the  interest  which  afterwards  became  due,  upon  the  said 
note,  until  afterwards  and  before  the  commencement  of  this  suit,  to  wit, 
on  the  day  and  year  last  aforesaid,  when  the  said  note  was  thereby  fully 
paid  off  and  satisfied ;  and  the  plaintiff  then  accepted  such  work  and  ma- 
terials, goods  and  chattels,  and  moneys  so  lent,  to  the  extent,  value,  and 
amount  last  aforesaid,  in  full  payment,  satisfaction  and  discharge  of  the 
said  principal  money  and  interest,  and  of  the  said  supposed  cause  of  ac- 
tion in  the  first  count  mentioned  :  and  this  the  defendant  is  ready  to  veri- 
fy, &c.     [CounseVs  signature.^ 


4.  That  a  Bond  has  been  taken  in  satis/action,  (r) 

And  for  a  further  plea  as  to  the  sum  of  £ ,  parcel,  &c.  the  defend- 
ant says  that  the  plaintiff  ought  not  to  maintain  his  aforesaid  action  there- 
of against  him,  because  he  says  that  he  the  defendant,  after  the  making 
of  the  said  supposed  promises  in  the  said  declaration  mentioned,  and  be- 
fore the  commencement  of  this  suit,  to  wit,  on  [4*^0  made  and  sealed, 
and  as  his  act  and  deed  delivered  to  the  plaintiff,  a  certain  writing  oblig- 
atory, in  the  penal  fsum  of  £ ,  conditioned  for  the  payment  by  the 

defendant  to  the  plaintiff  of  the  said  sum  of  £ ,  parcel,   &c.  and 

interest  for  the  same,  on  [Sfc."]  which  said  writing  obligatory  the  defend- 
ant then  delivered  to  the  plaintiff,  and  the  plaintiff  then  accepted  and  re- 


(r)  Aniff  306,  n.  (m).  This  defence  eludes  the  implied  promise,  and  the  gen- 
must  be  specially  pleaded  where  the  bond  era!  issue  suffices,  id.  ibid. ;  see  the  plead- 
is  given  after  the  original  debt  has  been  inss  and  lawwhere  a  bill  or  note  has  been 
contracted  ;  see  Weston  v.  Foster,  2  Bing.  tsKen  in  satisfaction  of  the  [debt,  Sard  v. 
N.  C.  602.  Aliter,  where  the  bond  is  giv-  Rhodes,  1  Mee.  &  W.  153;  1  Tjr.  Sl  Gr. 
en  at  the  time  such  debt  accrues  in  the  298,  S.  C.  post^  279,  280. 
latter  instance,  the  specialty  aecurity  ex- 
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ceived  the  same  of  and  from  the  defendant  in  full  satisfaction  and  dis- 
charge [4*c.  as  in  Form  1,  toith  prayer  of  judgment. 


6.  Plea,  to  a  Declaration  for  Money  paid  for  Defendant's  use,  that 
at  the  time  Plaintiff  became  liable  for  the  Money  as  Defendant's 
Surety,  the  Defendant  deposited  Goods  with  the  Plaintiff  with  a 
Power  of  Sale,  and  that  Plaintiff  sold  the  same  in  satisfaction  of 
the  demand. 

And  as  to  the  sum  of  <£10,  parcel  of  the  said  first-mentioned  sum  of 
jC20,  the  defendant  saith  that  the  plaintiff  ought  not  to  maintain  his  afore- 
said action  thereof  against  him,  because  he  saith  that  the  plain ti AT,  before 
the  making  of  the  said  promise  as  to  the  said  sum  of  J^IO,  parcel,  &c., 
to  wit,  on  [^c]  became  surety  and  liable  for  the  defendant,  at  his  request, 
to  a  certain  person,  to  wit,  one  £.  F.  for  the  said  sum  of  ^10,  parcel, 
&c. ;  and  the  defendant  further  sahh,  that  at  the  time  the  plaintiff  so  be- 
came surety  and  liable  for  the  defendant,  to  wit,  on  the  day  and  year  last 
aforesaid,  the  defendant,  deposited  with  the  plaintiff,  and  he  received  of 

the  defendant,  certain  goods  of  the  defendant,  to  wit, ,  of  great  value, 

that  is  to  say,  J^IO  ;  and  it  was  then  agreed  between  tbem,  that  in  case  the 
plaintiff  should  be  obliged  to  pay  the  said  debt  or  sum  of  ^10  for  the 
defendant,  he  the  plaintiff  should  be  at  liberty  to  sell  such  goods,  and  ap- 
ply the  proceeds  thereof  to  the  extent  of  such  debt,  in  satisfaction  of  the 
money  he  should  have  so  paid  for  the  defendant ;  and  the  defendant  avers 
that  the  plaintiff  as  such  surety,  afterwards,  and  before  the  commencement 
of  this  suit,  to  wit,  on[4*<^*]  paid  the  said  debt,  to  wit,  the  said  sum  of  <£10 
parcel,  &c.  for  the  defendant,  as  in  the  declaration  alleged,  and  then,  by 
virtue  of  the  said  agreement,  sold  the  said  goods,  and  applied  the  pro- 
ceeds thereof,  to  wit,  the  sum  of  £10,  then  received  by  him  upon  such 
sale  as  and  for  such  proceeds,  the  same  being  sufficient  in  that  behalf,  in 
full  satisfaction  and  discharge  of  the  said  sum  of  i£10,  parcel,  &c.  and  of 
the  defendant's  said  promise  in  respect  thereof,  and  of  all  his  the  plain- 
tiff's damages  on  occasion  of  the  nonperforniance  of  such  promise  :  and 
this  the  defendant  is  ready  to  verify ;  wherefore  Jie  prays  judgment  if  the 
plaintiff  ought  to  maintain  his  aforesaid  action  thereof  against  him,  &c. 
[CounseVs  signature. 


6.  Plea  that  the  Defendant  was  indebted  to  Plaintiff  and  to  one 
T.  tV.,  and' at  their  request  he  gave  them  jointly  a  Warrant  of 
Attorney  for  their  Debts  infuU  satisfaction, 

And  for  a  further  plea'as  to  the  sum  of  £QQ,  parcel  of  the  moneys  in  the 
declaration  mentioned,  the  defendant  saith  that  the  plaintiff  ought  not 
to  maintain  his  action  thereof  against  him,  because  he  saith  that  after 
the  making  of  the  said  promise  in  the  declaration  mentioned  as  to  the 


1209  PLEAS  IN  ASSUMPSIT  : 

said  sum  tof  £62,  parcel  &c.,  and  whilst  the  defendant  was  indebted  Jo 
the  plaintiff  in  the  said  sun^of  ^^62,  parcel  &c.,  to  wit,  on  [^'^•j'  ^®  *^* 
defendant  was  also  indebted  to  one  T.  W.  in  the  sum  of  £238,  making 
together  the  sum  of  ^00 ;  and  the  defendant  being  so  indebted  to  the 
said  plaintiff  and  the  said  T.  W.  respectivelj,  heretofore  and  before  the 
commencement  of  this  suit,  to  w^it,  on  the  daj  and  year  last  aforesaid,  at 
the  request  of  the  plaintiff  and  the  said  T.  W.,  signed,  sealed,  and  as  his 
act  and  deed  delivered  to  them,  a  certain  instrument,  called  a  warrant  of 
attorney  to  confess  judgment,  bearing  date  on  [^c]  last  aforesaid, 
directed  to  certain  persons  therein  named,  as  and  then  being  attorneys  of 
his  Majesty's  Court  of  King's  Bench  at  Westminster  respectively,  or  to 
any  other  attorney  of  the  same  Court,  and  thereby  empowered  them,  oj 
any  of  them,  or  any  other  attorney  as  aforesaid,  to  appear  for  him  the 
defendant  in  his  said  Majesty's  Court  of  King's  Bench  at  Westminster, 
as  of  Hilary  Term  then  last  past,  or  any  other  subsequent  term,  and 
receive  a  declaration  against  him  the  defendant  at  the  suit  of  the  plaintiff 
and  T.  W.,  in  a  plea  of  debt  for  £600,  of  which  sum  of  .£600,  the  said 
sum  of  £62  so  due  and  owing  from  the  said  defendant  to  the  said  plain- 
tiff was  part  and  parcel,  and  to  suffer  judgment  to  go  against  him  in  such 
suit  for  the  said  sum  of  i>600  by  default  or  otherwise,  which  said  warrant 
of  attorney  was  and  is  subject  to  a  defeazance  thereunder  written,  where- 
by it  was  declared  that  the  said  warrant  of  attorney  was  given  to  secure 
the  payment  of  the  said  sum  of  <£62  to  the  plaintiff  and  the  said  sum  of 
,£238  to  the  said  T.  W.  in  manner  following,  that  is  to  say,  [setting  out 
the  defeazance,]  and  the  defendant  then,  at  the  request  of  them  the  said 
plaintiff  aud  T.  W.,  delivered  to  them  the  said  warrant  of  attorney  so 
executed  by  him  the  said  defendant  as  aforesaid,  in  full  satisfaction  and 
discharge  of  the  said  sum  of  money  so  then  due  and  owing  to  them  the 
said  plaintiff  and  T.  W.  respectively  as  aforesaid,  and  which  said  warrant 
of  attorney  they  the  said  plaintiff  and  T.  W.  then  accepted  and  received 
of  and  from  the  defendant  in  full  satisfaction  and  discharge  of  the  said 
several  sums  of  money  so  then  due  and  owing  from  the  said  defendant  to 
the  said  plaintiff  and  T.  W.  respectively  as  aforesaid;  and  the  said 
defendant  further  saith,  that  the  said  instrument  called  a  warrant  of 
attorney  to  confess  judgment  so  being  executed,  dehvered  and  accepted 
in  manner  and  on  the  occasion  aforesaid,  they  the  plaintiff  and  the  said 
T.  W.  afterwards,  to  wit,  on  [4"^*]»  caused  the  said  judgment  to  be  en- 
tered up  of  record  in  the  said  Court  of  King's  Bench  at  Westminster 
against  the  defendant  as  of  Hilary  Term  in  the  year  last  aforesaid,  for 
the  said  sum  of  £600,  as  also  for  sixty-live  shillings,  which  w^ere  awarded 
to  the  said  plaintiff  and  T.  W.  in  and  by  the  said  Court  of  King's  Bench 
for  their  damages  by  them  sustained,  as  well  on  occasion  of  the  detention 
of  the  said  debt  as  for  their  costs  and  charges  by  them  about  their  suit 
in  that  behalf  expended,  as  by  the  record  and  proceedings  thereof  still 
remaining  in  the  said  Court  of  our  said  lord  the  now  king  before  the 
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fking  himself  at  Westminster,  more  fully  appears ;  and  the  defendant 
further  saith,  that  the  said  judgment  still  remains  in  full  force  and  effect, 
not  reversed  or  any  way  made  void,  and  this  the  defendant  is  ready  to 
verify  t  where  tore  he  prays  judgment  if  the  plaintiff  ought  to  maintain  his 
aforesaid  action  thereof  against  him,  &c. 


7.  Plea  to  a  Declaration  in  Assumpsit  to  recover  an  annual  Sumy 
that  it  was  agreed  between  Plaintiff  and  Defendant  that  De- 
fendant should  retain  therpout  enough  to  pay  a  Debt  due  to  him- 
self  frofn  a  third  person,  and  against  whom  he  should  not  take 
proceedings. 

And  for  a  further  plea  as  to  so  much  of  the  first  count  of  the  declara- 
tion as  relates  to  divers,  to  wit,  the  first  three  of  the  said  annual  sums  of 
£\W  each  in  the  first  count  of  the  declaration  mentioned,  and  to  part, 
to  wit,  £90  of  another,  to  wit,  the  fourth  of  the  said  annual  sun!ks,  the 
defendant  says  that  the  plaintiff  ought  not  to  maintain  his  aforesaid  action 
thereof  against  him,  because  he  says  that  afler  the  making  of  the  promise 
in  the  first  count  mentioned,  and  before  any  of  the  annual  sums  in  the 
introductory  part  of  this  plea  mentioned  became  or  were  payable  accord- 
ing to  such  promise  and  undertaking,-  to  wit,  on  the  said day  of 

,  A.  D. ,  a-certain  person,  to  wit,  one  G.  P.  was  indebted 'to  the 

defendant  in  a  large  sum  of  money,  to  wit,  the  sum  of  ^300  with  interest 
'thereon,  to  wit,  upon  and  by  virtue  of  a  certain  promissory  note  thereto- 
fore made  and  dehvered  by  the  said  G.  P.  to  the  defendant,  and  bearing 
date  [^cS\  whereby  the  said  G.  P.  promised  to  pay  to  the  defendant  or 
order  on  demand  the  said  sum  of  i£300  for  value  received,  with  interest 
from  the  date  of  the  said  note,  and  thereupon  the  plaintiff  then  requested 
the  defendant  not  to  enforce  payment  from  the  said  G.  P.  of  the  said 
sum  of  money  and  interest,  but  to  retain  and  appropriate  to  his  own  use, 
towards  and  in  satisfaction  and  as  in  payment  and  discharge  of  the  same 
sum  and  interest,  so  much  of  the  said  annucJ  sums  in  the  said  first  count 
mentioned,  as  and  when  the  same  became  due,  as  would  be  sufficient  to 
satisfy  the  said  sum  so  due  on  the  said  note,  and  all  interest  due  and 
thereafter  to  accrue  due  thereon  or  any  part  thereof,  and  thereupon  it 
was  then  mutually  agreed  by  and  between  the  defendant  and  the  plaintiff, 
that  so  much  and  such  of  the  said  annual  sums  becoming  due  and  paya- 
ble according  to  the  said  promise  and  undertaking  as  would  be  sufficient 
to  satisfy  and  discharge  the  said  sum  so  due  on  the  said  note,  and  all  inte- 
rest as  aforesaid,  should  from  time  to  time,  when  and  as  the  same  became 
payable  as  aforesaid,  be  retained  and  appropriated  by  the  defendant  to 
his  own  use  towards  and  in  satisfaction  and  discharge  of  the  said  sum  so 
due  on  the  said  note  and  all  interest  as  aforesaid,  and  that  such  retaining 
aad  appropriation  should  be  substituted  for  and  operate  as  payment  by 
the  defendant  to  the  plaintiff  of  so  much  and  such  of  the  said  annual 
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sums  afl  aforesaid,  and  also  tfor  and  as  payment  by  the  said  6.  P.  to  tfae 
defendant  of  the  said  sum  so  due  from  the  said  G.  P.,  with  ail  interest  a« 
aforesaid,  and  that  in  the  mean  time  and  whilst  so  much  and  such  of  the 
said  annual  sums  were  becoming  payable,  the  defendant  should  not  en- 
force payment  by  the  said  G.  P.  or  other  the  person  or  persons  for  the 
time  being  Jiable  on  the  said  note  of  the  said  sum  and  interest,  or  any 
part  thereof,  and  the  defendant  avers  that  he,  reljing  on  such  agree- 
ment, did  not  whilst  the  annual  sums  in  the  introductory  part  of  this  plea 
mentioned  were  respectively  becoming  payable,  or  at  any  other  time, 
enforce  or  receive  payment  from  the  said  G.  P.  or  other  the  person  or 
persons  for  the  time  being  liable  on  the  said  note,  of  the  said  sum  so  due 
on  the  said  note  and  interest,  or  any  part  thereof;  and  that  he  the  defen- 
dant, in  further  pursuance  of  the  same  agreement,  as  and  when  the 
several  annual  sums  and  part  of  an  annual  sum  in  the  introductory  part 
of  this  plea  mentioned  respectively  became  due  and  payable,  retained 
and  appropriated  the  same  to  his  own  use  towards  and  in  satisfaction  and 
discharge  of  the  said  sum  so  due  on  the  said  note  as  aforesaid,  with 
interest  as  aforesaid,  in  lieu  of  and  as  payment  by  him  to  the  plaintiff  of 
the  same  annual  sums  and  part  of  an  annual  sum  as  aforesaid,  and  in 
lieu  of  and  as  payment  by  the  said  G.  P.  or  other  the  person^or  persons 
for  the  time  being  liable  on  the  said  note  to  the  defendant  of  the  said 
sum  so  due  on  the  said  note  with  interest  as  aforesaid,  and  the  said 
money  and  interest  secured  by  the  said  note  thereby  became  and  were 
and  are  satisfied ;  and  that  the  same  annual  sums  and  part  of  an  annual 
sum  as  and  when  the  same  respectively  became  payable,  according  to 
the  said  promise  of  the  defendant,  were  not  more  than  sufficient  to  satisfy 
and  discharge  the  said  sum  so  due  on  the  said  note  with  interest  as  afore- 
said ;  of  all  which  premises  the  plaintiff  then  had  notice ;  and  this  the 
defendant  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  plaintiflT 
ought  to  maintain  his  aforosaid  action  thereof  against  him,  Slc. 


8.  Plea  of  an  agreement  that  a  Debt  due  from  the  Plaintif  and  a 
third  person  to  the  Defendant,  should  be  set  off'  against  the  Debt 
sought  to  be  recovered,  the  Defendant  paying  the  difference. 

And  for  a  further  plea  as  to  the  sum  of  i£44,  parcel  of  the  several  mo- 
neys in  the  said  declaration  mentioned,  and  the  supposed  causes  of  action 
in  respect  thereof,  the  defendant  saith,  that  the  plaintiff  ought  not  to 
maintain  his  aforesaid  action  thereof  against  him,  because  he  saith,  that 
afler  the  said  sum  of  £44,  parcel,  &c.  became  due,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  [^c]  one  £.  F.  and  the  plaintiff  were 
indebted  to  the  defendant  in  a  large  sum  of  money,  to  wit,  <£33,  upon 
and  by  virtue  of  a  certain  judgment  o£  the  Court  of  K.  B.  at  Westmin- 
ster, by  him  the  defendant  heretofore,  to  wit^  on  [^'c]  recovered  againsi 
the  said  £.  F.  and  the  plaintiff,  whereby  it  was  considered  and  adjudged 
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in  and  by  the  said  Court,  that  the  fdefendant  should  recover  against  the 

said  E.  F.  and  the  plaintifT  a  certain  debt  of  ^£59,  and  also  £ for  his 

damages  which  he  the  defendant  had   sustained  as  well  by  reason  of  the 
detaining  of  the  said  debt,  as  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf-  expended,  whereof  the  said  £.   F.  and  the  plaintiff 
were  convicted,  as  by  the  record  and  proceedings  thereof  remaining  in 
the  last-mentioned  Court  fully  appears ;  and  the  said   respective  sums 
of  X44  and  <£33  being  due  and  in  arrear,  heretofore  aAd  before  the  com- 
mencement of  this  suit,  to  wit,  on  f  4*^*]  ^t  was  agreed  by  and  between 
the  defendant  and  the  said  £.  .F.  and  the  plaintiHT,  that  the  defendant 
should  abandon  all  claim   upon  the  said  judgment,  and  should  not  take 
any  proceedings  thereon  against  the  said  E.  F.  and  the  plaintiff,  or  either 
of  them,  and  that  the  defendant  should  pay  to  the  plaintiff  the  sum  of 
«£11,  being  the  difference  between  the  said  sum  of  i£44  and  the  said  sum 
of  «£33,  and  that  the  pl^aintiff  should  thereupon  abandon  all  further  claim 
as  to  the  sum  of  ,£33,  parcel  of  the  said  sum  of  ,£44,  and  should  not  tal^e 
any  proceedings  against  the  defendant  to  recover  the  same,  and  that  the 
uaid  respective  sums  of  £22  and  ^33  should,  upon  such  payment  of  the 
said  sum  of  .£11   being  so  made,  be  set  off  against  each  other,  and  all 
claims  and  causes  of  action  in  respect  of  the  said  sum  of  <£44,   parcel, 
^c,  and  of  the  said  sum  of  .£33  so  due  on  the  said  judgment,  and  every 
part  of  such  sums,   should  cease  and  be  extinguished  and  satisfied ;  and 
the  defendant  avers,  that  in  pursuance  of  the  said  agreement,  he  the  de- 
fendant hath  ever  since  the  making  thereof  abandoned  all  claim  upon 
the  said  judgment,  and  hath  not  taken  any  proceedings  thereon  against 
the  said  £.  F.  and  the  plaintiff,  or  either  of  them ;  and  the  defendant, 
aAer  the  making  of  the  said  agreement,  to  wit,  on  [  4*<^«]  in  pursuance  of 
such  agreement,  paid  to  the  plaintiff,  and  the  plaintiff  then  received  of 
and  from  the  defendant,  the  said  sum  of  ^£^11,  being  the  difference  between 
the  said  sum  of  <£44  and  the  said  sum  of  ^^33  so  due  upon  the  said  judg- 
ment, upon  the  terms  aforesaid ;  and  the  said  respective  sums  of  ,£33 
and  .£33  were  thereupon  set  off  against  each  other,  and  all  claims  and 
causes  of  action  in  respect  of  the  said  sum  of  i£44,  parcel  &c.  and  of  the 
said  sum  of  .£33  so  due  on  the  said  judgment,  and*  every  part  of  such 
sums,  thereupon  then  ceased  and.  were  and  are  thereby  extinguished  and 
satisfied  ;  and  this  the  defendant  is  ready  to  verify ;  wherefore  he  prays 
judgment  if  the   plaintiff  ought  to  maintain  his  aforesaid  action  thereof 
against  him,  &c. 


9.  That  the  Plaintiff  and  a  third  person  had  mutual  Accounts,  and 
that  it  was  agreed  between  them  and  Defendant,  that  the  Debt  of 
the  latter  should  be  accredited  to  the  Plaintiff  in  his  Account  with 
the  third  party,  who  should  be  paid  by  the  Defendant 

And  for  a  further  plea  as  to  the  sum  of  £50^  parcel  of  the  said  first- 
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mentioned  sum  of  «£100,  the  defendant  saith,  that  the  plaintiff  ought  not  to 
tmaintain  his  aforesaid  action  thereof  against  him,  because  he  saith,  that 
the  plaintiff,  after  the  said  cause  of  action  as  to  th*said  sum  of  £50« 
parcel  &c.  had  accrued,  and  before  the /commencement  of  this,  ^  wit,  on 

the day  of ,  a.  n. ,  was  indebted  to  one  T.  J.  in^divers  snnis 

of  money,  and  the  said   T.  J.  was  then  indebted  to  the  plaintiff  in  diTers 
other  sums  of  money,  and  the  plaintiff  and  T.  J.  being  so  respectively  in- 
debted to  each  other,  it  was  then  mutually  agreed  by  and  between  the 
plaintiff  and  the  defendant  and  the  said  T.  J.  that  an  account  should  be 
had  and  stated  by  and  between  the  said  T.  J.  and  the  plaintiff,  concern- 
ing the  moneys  in  which  they  were  so  respectively  indebted  to  each  other 
as  aforesaid,  and  that  the  plaintiff  should  be  accredited  in  such  account 
with  the  said  sum  of  <£50,  parcel,  &.C.,  and  that  the  plaintiff  should  be 
allowed  the  amount  thereof  in  such  account  as  though  the  same  were  a 
debt  due    from  the  said  T.  J.  to  the  plaintiff;  and  that  the  said  T.  J. 
should  accept  the  defendant  instead  of  the  plaintiff  as  his  debtor  as  to  the 
said   sum    of  i£50,  and  that  the   plaintiff  should   have  no  further  claim 
against  the  defendant,  in  respect  thereof,  and  that  as  to  such  sum  so  to  be 
allowed   in  such  accounts,  the  said   T.  J.  should  have  no  further  claim 
against  the  plaintiff;  and  the  defendant 'further  saith,  that  in  pursuance  of 
such  agreement,  afterwards  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  day  and  year  last  aforesaid,  an  account  was  had  and  stated  by 
and  between  the   said  T.  J.  and  the  plaintiff  concerning  the  moneys  in 
which  they  were  so  respectively  indebted  to  each  other  as  aforesaid,  and 
the  plaintiff  was  then    accredited  in   such  account  with  the  said  sum  of 
<£50,  parcel  &>c.,  and  the  plaintiff  was  then  allowed  by  the  said  T.  J.  the 
amount  thereof  as  though  the  same  had  been  a  debt  due  and  owing  from 
the  said  T.  J.  to  the   plaintiff,  and  the  said  account,  the  balance  whereof 
against  the  plaintiff  amounted  to  «^50,  was  then  finaUy  stated  and  fettled 
in  pursuance  of  the  said  agreement,  with  such  credit  allowed  therein,  and 
the  said  T.  J.  then  accepted  the  defendant   as  his  debtor  as  to  the  said 
sum  of  <£50,  parcel  &c.,  on  the  terms  aforesaid,  and  the  plaintiff  then  ac- 
cepted such  premises  in  full  satisfaction  and  discharge  of  the  said  cause 
of  action  as  to  the  said  sum  of  .£50,  parcel,  &.c. ;  and  this  the  defendant 
is  ready  to  verify ;  wherefore  \^c.  as  in  last  plea,  (s) 


10.  Plea  that  the  Debt  has  been  extinguished  by  an  Agreement  be- 
tween the  Plaintiff  and  the  Defendant  and  a  third  person,  who  teas 
the  Defendant's  Debtor,  that  the  plaintiff  should  accept  such 
third  person  as  his  Debtor,  in  lieu  and  in  discharge  of  Defend- 
ant, (s) 

And  for  a  further  plea  as  to  the  said  supposed  promises  in  the  said  de- 
claration mentioned,  so  far  as  the  same  relate  to  the  sum  of  j£22,  parcel 

(s)  See  the  cases,  Chit.  jnn.  Contr.  2d  ed.  482,  483,  585,  592. 
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of  tthe  seyeral  moneys  in  the  said  declaration  mentioned,  the  defendant 
says,  that  the  plaintiff  ought  not  to  maintain  his  aforesaid  action  thereof 
B^ainst  him,  because  he  says,  that  af^er  the  making  of  the  said  promises 
in  the  s&ld  declaration  mentioned,  as  to  the  said  sum  of  <£22,  parcel,  &/C. 
to  wit,  on  [S^C']  one  F«  F.  was  indebted  to  him  the  defendant,  in  the  sum 
o££^j^  for  the  price  and  value-  of  goods  before  then  sold  and  delivered  by 
the  defendant  to  the  said  F.  F.  at  his  request ;  and  it  was  thereupon  then 
agreed  by  and  between  the  plaintiff  and  the  defendant  and  the  said 
F.  F.,  (t)  that  the  defendant  should  relinquish  and  abandon  his  said  claim 
against  the  said  F.  F.  for  the  said  sum  of  £^  so  due  to  him  the  defen- 
dant, and  that  he  the  said  F.  F.  should  and  would  pay,  and  he  then 
promised  the  plaintiff  to  pay,  the  said  last-mentioned  sum  of  money  to 
him  the  plaintiff  instead  of  the  defendant,  and  that  the  plaintiff  should  and 
would  accept  and  take  the  said  F.  F.  as  the  debtor  of  him  the  plaintiff  for 
the  said  last-mentioned  sum  of  money,  in  lieu  of  the  defendant,  in  respect 
of  the  said  sum  of  <£22,  parcel,  &c.,  and  should  have  no  further  claim 
against  the  defendant  in  respect  of  the  said  sum  of  ^22,  parcel,  &c. ;  and 
the  defendant  further  says,  that  in  pursuance  of  the  said  agreement  so 
made  aa  aforesaid,  he  the  defendant  did  then  relinquish  and  abandon,  and 
hath  thence  hitherto  relinquished  and  abandoned  his  said  claim  against 
the  said  F.  F.  for  the  said  sum  of  <£22  so  due  to  him  the  defendant,  and 
the  plaintiff  then  accepted  the  said  F.  F.  as  his  debtor  on  the  terms  afore- 
said; and  this  he  the  defendant  is  ready  to  verify  ;  wherefore  he  prays 
judgment  if  the  plaintiff  ought  to  maintain  his  aforesaid  action  thereof 
against  him,  ^^c. 


ACCOUNT  STATED. 


We  have  seen  that  non  assumpsit  to  a  count  on  an  account  stated  merely 
puts  in  issue  the  question  whether  the  parties  came  to  an  account,  and 
whether  the  defendant  was  found  to  be  indebted  to  the  plaintiff  thereon, 
and  that  any  subsequent  alteration  of  the  balance  in  the  defendant's  fa- 
vor, or  discharge  of  the  debt,  must  be  pleaded  specially,  ante,  204,  205 ; 
and  in  general  the  defendant  should  plead  specially  to  the  account  stated 
whenever  he  would  have  to  plead  specially,  if  the  declaration  were  found- 
ed on  the  original  debt  or  items  constituting  |he  plaintiff's  side  of  the  ac- 
count in  respect  of  which  the  account  was  stated.  If  the  account  relate 
to  moneys  claimed  on  a  verbal  contract,  void  uiider  the  Statute  of  Frauds, 
it  seems  the  plea  should  be  special ;  see  Earl  of  Falmouth  v.  Thomas,  1 
C.  &  M.  95  ;  post^  tit.  **  Crops ;"  and  if  an  attorney  sue  on  an  account 

(t)  Fairlie  v.  Dentmi,  8  B.  &  C.  395;  Crowfoot  v,  Gurney,  9  Bing.  372 ;  2  M.  &  Sc. 
478,  S.  C. 
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stated  respecting  his  bill  of  costs,  not  tdelivered,  signed  according  to  the 
statute,  the  defendant  niaj  plead  specially  the  non-delirery  of  the  biU ; 
see  Eicke  v.  Nokes,  1  Mo.  &.  R.  359.  In  the  case  of  an  action  to  recover 
a  debtj  a  count  on  an  account  stated  respecting  the  scone  debt,  may,  by  the 
New  Rules,  be  added.  In  this  case  it  is  usual  to  plead  the  special  matter 
of  defence,  if  any,  only  to  the  count  on  the  original  debt,  and  to  plead 
merely  non  assumpsit  to  the  count  on  the  account  stated  ;  and  it  seems 
that  this  is  sufficient,  for  the  plaintiff  can  in  such  case  prove  no  second  or 
additional  debt  on  the  latter  count,  and  the  defendant  has  answered  the 
one  debt  proved.  Where  there  is  a  count  on  a  bill  of  exchange,  and  an 
account  stated,  and  the  defendant  pleads  payment  to  the  first  count  and 
non  assumpsit  to  the  second,  the  defendant  has  to  begin  at  the  trial,  if 
the  plaintiflT  has  no  other  evidence  than  the  bill  upon  the  account  stated  ; 
Smart  v.  Rayner,  6  C.  &  P.  721.  When  a  count  on  an  account  stated 
lies,  see  Chit.  jun.  Contr.  2d  ed.  507  ;  Breckon  v.  Smith,  1  Ad.  &  E.  488 ; 
Allen  V.  Cook,  2  Dowl.  P.  C.  546 ;  Clarke  v.  Webb,  2  id.  671. 


ADMINISTRATORS.  («) 
[See  the  Pleas,  post,  tit.  **  Ei^cutors.^^] 


1.  Plea  that  the  Letters  of  Administration  granted  by  a  Bishop  to 
the  Plaintiff^,  claiming  as  Administrator,  are  void,  because  the  in^ 
testate  had  bona  notcUfUia  in  another  Diocese,  (x) 

In  the .  On  the day  of ,  a.  d. . 


C.  D.  1     The  defendant,  by his  attorney,  [or  •*  in  per- 

ats.   ^  I  son,"]  saith,  that  the  diocese  of  Chester  is,  and  at 

A.  B.  suinff  as  |  the  time  of  the  death  of  the  said  E.  F.  was,  within 
administrator  &c.  j  *^®  province  of  York,  and  that  the  said  diocese  of 
Carlisle  is,  and  at  the  time  of  the  death  of  the  said  E.  F.  and  at  the  time 
of  the  granting  of  the  said  letters  of  administration  was,  within  the  pro- 
vince of  York,  and  that  the  said  £.  F.  at  the  time  of  his  death,  was  an 
inhabitant  of  and  commt>rant  at  the  parish  of  K.,  in  the  county  of  West- 
moreland, and  within  the  diocese  of  the  Bishop  of  Carlisle  ;  and  the  de- 

# 

(u)  By  the  New  Rules,  reg.  2],  "  In  ac-  an  intestate  has  bona  notahUia  in  two  dio- 
tions  by  and  against  administrators,  &c.,  ceaes  within  the  same  province,  the  ad- 
the  character  in  which  the  plaintiff  or  ministration  must  be  granted  by  the  metro- 
defendnnt  is  stated  on  the  record  tctae  or  politan  of  the  province  ;  id.  ;  see  in  gen- 
be  sued,  shall  not  in  any  case  be  considered  eral,  1  Wms.  on  Exactors,  182.  The  rs- 
as  in  issue  unless  specially  denied.*'  vlication  may  be  a  denial  that  the  intestate 

(z)  This  should  be  specially  pleaded  ;  nad  any  goods,  6lc,  to  the  value  aforesaid, 

Stokes  V.  Bates,  5  B.  &  C.  491 ;  3  D.  &  or  any  part   thereof  in   the   diocese,  &c., 

R.  247,  S.   C.     If   the   other   diocese    in  concluding  to  the  country.     General  plea 

which  the  intestate  had  bona  notabiliaht  that  plaintiffis  not  administrator,  see  Wool- 

in  a  different  province,  the   diocesan   has  dridge  t>.  Bishop,  7  B.  &.  C.  406,  and  neit 

power  to  grant  administration ;  but  where  form  ;  1  Wms.  on  Executors,  181. 
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fendant  further  says,  that  the  said  E.  F.  in  his  life-time,  and  at  the  time 
of  his  death,  had  divers  goods  tand  chattels,  rights  and  credits,  which 
were  bona  notahilia  in  the  several  dioceses  of  the  Bishop  of  Carlisle  and 
of  the  Bishop  of  Chester,  within  the  said  province  of  York,  that  is  to  say, 

goods  and  chattels  to  the  value  of and  upwards  within  the  diocese 

of  the  Bishop  of  Carlisle,  to  wit,  at  the  parish  of  K.,  and  also  other  goods 

and  chattels  to  the  value  of  £ and  upwards  within  the  said  diocese 

of  the  Bishop  of  Chester,  to  wit,  at  and  in  the  said  county  of  Westmore- 
land ;  by  reason  whereof  the  said  letters  of  administration  are  void  in 
law;  and  this  the  defendant  is  ready  to  verify,  &c. 


S2.  Plea  that  Defendant  is  not  Administrator,  (y) 

C.  D.,  sued  as  The  defendant,  by  — - —  his  attorney  [or  "in  per- 

administratoc,  &c.    f  son, "J  says  that  he  is  not  nor  ever  was  administra- 
ats.  I  tor  of  the  goods,  chattels,  or  credits  which  were  of 

A.  B.  ^  the  said  E.  F.  deceased,  in  manner  and  form  as  the 

plaintiff  hath  in  his  said  declaration  alleged  ;  and  of  this  the  defendant 
puts  himself  upon  the  country,  &^c.  \In  some  forms  this  plea  concludes 
ufith  a  verification. 


AGENTS. 


See  the  forms  of  declarations,  ante^  47  to  57.  Non-assumpsit j  (ante^ 
205,)  to  such  declarations  merely-operates  as  a  denial  of  any  express  con- 
tract to  the  effect  alleged  in  the  declaration,  and  of  such  employment  as 
would  raise  a  promise  in  law  to  the  effect  alleged,  but  not  of  the  breach. 
See  the  New  Rules  "  in  Assumpsit,"  post^  Appendix.  Nor  does  non-as* 
sumpsit  put  in  issue  any  allegation  introduced  in  the  declaration  aAer  the 
statement  of  the  contract  or  promise  showing  the  plaintiff's  performance 
of  a  condition  precedent  on  his  part,  that  is,  a  matter  to  be  performed  by 
himy  &,c.  in  order  to  render  the  defendant  liable.  For  instance,  in  an 
action  against  an  agent  for  not  accounting,  (see  antCy  47,  Form  2,)  non- 
assun^sit  would  put  in  issue  the  retainer  and  promise,  but  it  would  admit 
the  request  to  account,  and  the  not  accounting.  And  in  an  action  against 
an  agent  for  not  using  due  care  in  selling  goods,  nofirossumpsit  would  dis- 
pute the  retainer  and  promise  as  laid  in  the  declaration,  but  would  not 
put  in  issue  the  sale  by  defendant,  or  that  he  omitted  to  use  due  care  in 

(y)  See  ante^  245,  nnte'(«)  >  Com.  Dig.  a   party   interferes   as    executor,   without 

AJminiatrator,  B.  1,   Pleader,  2D.    13;  really  beine  executor,  or  having  obtained 

Plowd.  182 ;  2  Saund.  47,  note  ;  Picard  v.  letters  oradminiBtratioD,he  should  be  sued 

Brown,  6  T.  R.  Sl^O;  1  Wms.  on  Execu-  as  sxccutor,  and  if  sued  as  administrator 

tors,  181 ;  1  Saund.  275,  note  (3).    Where  be  may  plead  as  above. 
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selling.     The  following  forms  maj  suffice  on  this  head  ;  see  other  plea«y 
post,  **  Master  and  Servant.*' 


fl.  Pleas  (to  Fonn  2,  ante,  Al,)—\st.  That  Defendant  Aid  not  sell 
the  Goods ;  2d.  That  he  was  not  required  to  Account ;  Sd.  That 
he  rendered  an  Account  of  the  Sale. 

And  for  a  further  plea  [to  the  said  first  count,]  the  defendant  says,  that 
he  did  not  sell  and  dispose  of  the  said  goods  in  the  said  declaration 
mentioned  in  manner  and  form  as  the  plaintiff  hath  above  in  the  said 
first  count  alleged ;  and  of  this  the  defendant  puts  himself  upon  the 
country,  &.c. 

And  for  a  further  plea  [to  the  said  first  count,]  the  defendant  says,  that 
the  plaintiff  did  not,  before  the  commencement  of  this  suit,  request  the 
defendant  to  render  to  the  plaintiff  an  account  of  the  said  sale  or  of  the 
moneys  arising  therefrom  in  manner  and  form  as  the  plaintiff  hath  in  the 
said  first  count  alleged;  and  of  this  the  defendant  puts  himself  upon  the 
country,  6lc. 

And  for  a  further  plea  [to  the  said  first  count,]  the  defendant  says,  that 
after  the  said  sale  of  the  said  goods  and  chattels  in  the  said  first  count 
mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  on  [^c], 
[exact  day  not  material,]  he  the  defendant,  when  so  requested  as  afore- 
said, rendered  to  the  plaintiff  a  true  and  just  account  of  the  sale  of  the 
said  goods  and  chattels  and  of  the  moneys  arising  from  the  sale  thereof, 
[of  course  the  traverse  will  depend  on  the  form  of  the  allegation  denied ;"]  and 
of  this  the  defendant  puts  himself  upon  the  country,  ^^c. 


2.  Pleas  {to  Form  3,)  that  Defendant  used  due  care  in  selling. 

And  for  a  further  plea  to  the  first  count,  the  defendant  says,  that  he  did, 
to  wit,  from  the  time  of  the  making  of  the  promise  and  undertaking  in 
the  same  count  mentioned,  until  and  at  the  time  when  the  [sugar]  in  the 
same  count  mentioned  was  sold  and  disposed  of  as  therein  mentioned, 
use  due  care  and  diligence  in  and  about  the  endeavoring  to  sell,  and  sell- 
ing and  disposing  of  the  said  [sugar]  for  the  plaintiff;  and  of  this  the  de- 
fendant puts  himself  upon  the  country,  d&c. 


3.  Pleas  {to  Form  4,)— 1st.  That  Plaintiff  did  not  order  Defendant 
to  sell  at  the  price  mentioned ;  Qd.  That  Defendant  could  not  ob- 
tain  the  price  ;  3d.  That  Defendant  sold  part  at  such  price  ;  4/A. 
That  Defendant  used  due  care  in  trying  to  obtain  the  price ;  5th. 
That  Plaintiff^  consented  to  delay  the  Sale,  and  then  allowed  De- 
fendant^ to  sell  for  the  best  price. 

And  for  a  further  plea  [to  the  said  first  count  of  the  declaration,]  the 

defendant  says,  that  the  plaintiff  did  not  order  or  direct  the  defendant  in 
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manner  and  form  as  the  plaintiff  hath  ahove  in  that  behalf  alleged  ;  and 
of  this  the  defendant  puts  hinxiself  upon  the  country,  ^^c. 

And  for  a  further  plea  to  the  said  first  count  the  defendant  says,  that 
he  as  such  agent  as  in  the  said  count  mentioned  could  not  nor  might  by 
using  due  care  and  diligence  have  obtained  for  the  sugar  in  the  said  first 
count  tmentioned  a  higher  price  than  the  same  was  sold  at  as  in  the  same 
count  mentioned  ;  and  of  this  he  puts  himself  upon  the  country,  6lc, 

And  for  a  further  plea  to  the  said  first  count,  so  far  as  the  same  relates 
to  part,  to  wit,  forty-five  hogsheads  of  the  sugar  therein-mentioned  [ao 
tio  non]^  the  defendant  says,  that  he  did  within  a  reasonable  time  after  he 
was  so  iDrdered  and  directed  as  in  the  same  count  mentioned,  to  wit,  on 
[4"^-]'  sell  and  dispose  thereof  at  the  price  at  which  he  was  so  ordered 
and  directed  to  sell  as  in  the  said  first  count  mentioned,  and  in  obedience 
to  such  order  and  direction ;  and  of  this  he  puts  himself  upon  the  conn- 
try,  &.C. 

And  for  a  further  plea  to  the  said  first  count  the  defendant  says,  that 
he  did,  to  wit,  from  the  time  when  he  was  so  ordered ^nd  directed  as  in 
the  said  first  count  mentioned,  continually,  until  the  said  sale  of  the  said 
sugar  in  that  count  mentioned,  use  due  care  and  dihgence  in  obeying  the 
said  order  and  direction ;  and  of  this  the  defendant  puts  himself  upon 
tbe  country,,  ^^c. 

And  for  a  further  plea  to  the  said  first  count  the  defendant  says,  that 
after  he  was  so  ordered  and  directed  as  in  the  same  count  mentioned,  and 
before  he  was  able,  using  due  care  and  diligence  in  that  behalf,  to  obey 
such  order  and  direction,  to  wit,  on  [4*^0  >  ^^^  from  thenceforth  continu- 
ally until  the  said  sale  of  the  said  sugar,  as  in  the  same  count  mentioned, 
he  the  defendant,  with  the  assent  and  by  the  authority  of  the  plaintiff, 
abstained  from  selling  the  same  sugar,  and  then,  to  wit,  on  the  said  [^c.]* 
with  the  assent  and  by  the  authority  of  the  plaintiff,  sold  and  disposed 
thereof  at  the  best  price  which  he  the  defendant,  using  due  care  and  dil- 
igence in  that  behalf,  could  then  obtain  for  the  same,  to  wit,  the  price  in 
the  same  count  in  that  behalf  mentioned  ;  and  this  the  defendant  is  ready 
to  verify,  &c. 


4.  Replication  to  last  Plea. 

And  as  to  the  plea  of  the  defendant  by  him  lastly  above  pleaded  to  the 
said  first  count,  the  plaintiff*  says^  that  the  defendant  after  he  was  so  or- 
dered and  directed,  as  in  the  said  first  count  mentioned,  and  until  the  sale 
of  the  said  sugar  as  therein  ^mentioned,  of  his  own  wrong,  and  without 
the  assent  or  by  the  authority  of  the  plaintiff,  did  abstain  from  selling 
and  neglect  to  sell  the  said  last-mentioned  sugar,  although  the  defendant 
was  able  during  that  time,  by  using  due  care  and  diligence,  to  sell  the 
sam^  in  manner  and  form  as  the  plaintiff  4iath  in  the  said  first  count  al- 

Vol.  L  32  [-^18]! 
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leged ;  and  this  he  the  said   plaintiff  prays  maj  be  inquired  of  by  the 
country,  &^c. 


5.  Plea  to  a  Declaration  far  Money  had  and  received,  that  the  Defen^ 
dant  received  the  Money  as  the  Plaintiff* a  Agent,  and  that  it  was 
stolen  from  him. 

And  for  a  further  plea  as  to  the  sum  of  ^00,  parcel  of  the  said  sum 
of  <£500,  wherein  the  defendant  is  in  the  said  declaration  alleged  to  be 
indebted  to  the  plaintiff  for  money  received  by  the  defendant  for  the  use  of 
the  plaintiff,  tthe  defendant  says,  that  the  said  sum  of  <£200,  parcel  &c., 
was  received  by  him  as  the  agent  and  servant  of  the  said  plaintiff,  and  for 
his  use  and  by  his  permission  to  be  kept  by  the  defendant  as  such  agent 
and  servant  in  his  possession  and  custody  for  the  plaintiff  until  he  should 
demand  the  same  of  the  defendant ;  and  the  defendant  further  saith,  that 
after  he  had  so  received  the  said  sum  of  ^^00,  parcel  Slc,  as  such  agent 
and  servant  as  aforesaid,  and  before  the  same  or  any  part  thereof  was 
demanded  of  him  by  the  plaintiff,  and  whilst  the  sum  was  so  in  his  the 
defendant's  said  possession  and  custody  as  such  agent  and  servant  as 
aforesaid,  and  before  the  commencement  of  this  suit,  to  wit,  on  [4*^-], 
the  said  sum  of  .£200,  parcel  &c.,  was  unlawfully  and  feloniously  taken, 
stolen  and  carried  away,  by  persons  to  him  unknown,  from  and  out  of 
the  said  possession  and  custody  of  the  defendant  as  such  agent  and  ser- 
vant as  aforesaid,  (z)  without  his  default,  and  although  he  then  took  due 
and  reasonable  and  proper  care  of  the  same ;  and  this  the  defendant  is 
ready  to  verify. 


6.  Plea  to  an  Action  by  an  Agent  for  Work,  and  Money  paid,  thai 
the  Work  was  done  and  the  Money  paid  in  resped  of  a  Gangling 
transaction  as  to  the  price  of  Goods,  (a) 

1.  Non  Assumpsit,  (a)]  And  for  a  further  plea  the  defendant  says, 
that  the  said  work  was  done  by  the  plaintiff  as  the  agent  of  the  defendant 
and  at  liis  request,  in  making  and  entering  into  a  certain  unlawful  wag^ 
and  contract  hereinafter  mentioned  and  incidental  thereto,  and  that  the 
said  moneys  were  paid  by  the  plaintiff  as  such  agent  for  the  defendant's 
use,  to  one  E.  F.  upon  s^ich  unlawful  wager  and  contract  for  a  certain 

(r)  The  replication  might  be  a  traverse  D.  &  R.  542.  S.  C. ;  Haine«  r.  Biiskf5 

of  this  allegation;  or,  that  the  defendant  Taunt.  521;  Formin   v.  Oswell,  3  Camp, 

did  not  take  due  care  of  the   money,  and  357;  Lorjrncr  r.  Smith,   1  B.  &  C.  3.    lo 

that    it   was  unlawfully    and    feloniaugly  TriebneT  v.  Duerr,  1  Bing.  N.  C.  266;  5 

taken,  &.c.  by  reason  and  in  consquence  M.  &,  Sc.  162;  3  Dowl.  P.  C.  133,  it  was 

thereof  and  of  defendant's  default,  and  of  held  that  the  above  plea  might  be  pleaded 

his  own  wrong,  concluding  to  the  country,  with  non  asstimpsit.      Gambling   truoMio- 

(a)  This  must  be  pleaded  specially,  see  tions  in  foreign  funds;  VVells  v.  Porter, 2 

ante,  203;  see   Chit.  Jan.    Contr.  2d  ed.  Bing.  N.  C.  722;  Elsworthy  f .  Cole,  2  M. 

435  ;  Josephs  V.  Pebrer,  3  B.  i&  C.  639;  5  &  W.  31. 
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difference  and  loss  alleged  to  have  been  sustained  by  the  defendant  there" 
on  ;  that  is  to  say,  a  certain  unia^^ful  wager  and  contract  in  the  nature 
of  a  wager,  heretofore,  to  wit,  on  [4*c.]  knowingly  made  and  entered  in- 
to by  the  plaintiff,  as  the  agent  of  and   for  the  defendant,  with  the  said 

E.  F.,  touching  and  relating  to  the  then  future  market  price  and  value  of 
certain  merchandize,  to  wit,  tallow  to  the   extent  of  divers,  to  wit,  200 
casks  thereof,  and  whereby  the   payment  of  certain  moneys  by  the  de- 
fendant or  the  plaintiff  on  his  behalf  to  the  said  £.  F.,  or  by  the  said*E. 

F.  to  the  defendant,  was  to  depend  and  was  made  to  depend  upon  the  rise 
or  fall  of  the  then  future  market  price  of  tallow ;  and  whereupon  it  was 
then  unlawfully  agreed  by  and  between  the  said  E.  F.  and  the  defendant, 
neither  of  them  being  then  or  afterwards  possessed  of  tsuch  tallow,  or 
having  contracted  to  buy  or  receive  the  same,  or  expecting  to  receive  the 
same  from  other  persons,  as  the  plaintiff  then  well  knew,  through  the 
plaintiff's  said  agency,  that  there  should  not  be  any  actual  or  bon&  fide 
sale,  resale,  or  delivery  of  the  said  goods,  or  any  part  thereof,  by  or  be- 
tween the  said  parties,  but  that- in  case  the  marke^rice  of  tallow  should 
be  less  than  a  certain  price,  to  wit,  465.  per  hundred  weight  at  a  certain 
time,  to  wit,  on  [^c*]  then  next,  that  the  defendant,  or  the  plaintiff  on  his 
behalf,  should  pay  to  the  said  E.  F.  the  difference  which  might  then  ap- 
pear between  such  respective  prices,  to  wit,  465.  per  cwt.,  and  the  mar- 
ket price  of  tallow  on  the  said day  of ,  a.  d. ,  but  that  if  the 

market  price  of  tallow  on  the  last-mentioned  day  should  exceed  the  said 
specified  price  of  465.  per  cwt.,  the  said  E.  F.  should  pay  the  difference 
or  excess  to  the  defendant ;  and  this  the  defendant  is  ready  to  verify. 


APOTHECARIES. 


[The  defence  that  the  plaintiff  was  not  qualified  to  practise  as  an 
apothecary,  may  be  given  in  evidence  under  the  general  issue ;  see  an/e, 
204  k,  and  Wagstaff  o.  Sharp,  Exck.  May  5ih^  1838 ;  which  would  also 
deny  that  plaintiff  attended  and  supplied  the  medicines  on  defendant's 
credit,  and  the  reasonableness  of  the  charges  ;  see  Chitty's  Medical  Juris- 
prudence ;  Willcock  on  the  Laws  of  the  Medical  Professicm ;  55  Geo. 
3,  c.  194,  explained  and  amended  by  6^Geo.  4,  c.  133;  2  Stark.  Ev.  tit. 
Apothecaries ;  Chit.  jun.  Contr.  2d  ed.  435  to  437. 

The  statutes  55  Geo.  3,  c.  194,  s.  21,  and  6  Geo.  4,  c.  133,  s.  5,  provide 
that  no  apothecary  shall  recover  any  charges  unless  he  prove  on  the  tried 
that  he  was  in  actual  practice  as  an  apothecary  on  1st  August,  1815,  or 
that  he  has  obtained  a  certificate  to  practise  as  such  from  the  Apotheca- 
ries' Company ;  see  cases.  Chit,  jun,  Contr.  2d  ed.  435 ;  Woodward  v. 
Ball,  6  C.  &  P.  577.  Unless  qualified  he  cannot  recover  even  for  the 
phials ;  Steed  v.  Henley,  1  C.  &  P.  574.     By  6  Geo.  4,  c.  133,  s.  7,  the 
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common  seal  of  the  Apothecaries'  Companj  is  sufficient  proof  of  the 
certificate,  and  that  the  person  therein  named  is  qualified  to  practise ; 
and  it  need  not  be  proved  that  the  plaintiff  served  an  apprenticeship; 
Sherwin  v.  Smith,  8  Moore,  30 ;  1  Bing.  204,  S.  C.  It  has  been  held 
that  there  must  be  evidence  that  the  seal  affixed  to  the  certificate  is  the 
genuine  seal  of  the  society ;  Chadwick  v.  Browning,  1  R.  &  M.  30G ;  2 
C.  &  P.  106.  But  where  a  plaintiff  produced  a  certificate  purporting  to 
be  granted  bj  the  Court  of  Examiners  of  the  aforesaid  company,  bearing 
twelve  signatures,  purporting  to  be  the  signatures  of  examiners  consti- 
tuting such  court,  it  was  decided  that  the  authenticity  of  the  instrument 
was  estabhshed  by  proof  of  one  of  the  signatures,  and  other  evidence  that 
the  document  was  genuine,  and  that  plaintiff  obtained  it  from  the  Court 
of  Examiners  ;  Walmsley  v.  Abbott,  3  B.  &;  C.  218;  5  D.  &  R.  02,  S. 
C. ;  1  tC.  &  P.  309,  495,  S.  C. ;  if  the  case  were  a  surgical  case,  and 
plaintiff  attended  as  a  surgeouj  he  may  show  that  fact  in  answer  to  the 
objection  on  the  above  statutes;  see  AlUsou  v.  Hayden,  4  Bing.  619;  1 
M.  &  P.  588,  S.  C. ;  3  C.  &  P.  246,  S.  C. 

The  defendant  may  also  show  under  the  general  issue,  that  by  reason 
of  the  plaintiff's  carelessness  and  want  of  skill  the  defendant  derived  no 
benefit  from  his  attendance,  &c.  as  a  surgeon  and  apothecary ;  see  €mte^ 
204  A:,  and  Duncan  v.  Blundell,  3  Stark.  6.  '*  In  the  case  of  a  medical 
man,  if  an  operation,  which  might  have  been  useful,  has  merely  failed  in 
the  event,  he  is  nevertheless  entitled  to  charge  ;  but  if  it  could  have 
been  useful  in  no  event,  he  could  have  no  claim  on  the  patient ;"  per 
Alderson,  J.,  Hill  v,  Featherstonehaugh,  7  Bing.  573,  574 ;  5  M.  dc^ 
P.  541 ,  S.  C. ;  see  the  analogous  case  of  Attorneys,  id. ;  Shaw  v. 
Arden,  2  M.  &  Sc.  341 ;  9  Bing.  287,  S.  C. ;  post,  "  Attorneys."  The 
defendant  may  also  show  under  the  general  issue  to  an  action  for 
goods  sold,  that  they  consisted  of  medicines  supplied  by  plaintiff  for  de- 
fendant's son,  on  the  terms  that  plaintiff  should  not  be  paid  unless  the  son 
was  cured ;  or  to  an  action  by  an  assistant  apothecary  to  recover  his  wa- 
ges, that  he  was  wholly  incompetent  to  perform  his  duties,  and  that  his 
services  were  valueless ;  see  ante. 


ARBITRAMENT  AND  AWARD. 


1 .  Plea  of  Arbitrament  and  Award,  (without  performance,)  to  a  De- 
claration upon  a  Contract  to  recover  general  Damages,  {h) 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith,  that  af\er  the 
making  of  the  promises  and  undertakings  in  the  said  declaration  meiH 

(A)  See  in  general   Rol.  Ab.  "  Arbitra-     Bac.    Ab.     "Arbitrament;"     Chit.    Jan. 
inent/'  V. ;  Coin.  Dig.  "  Accord,"  (A.  1) ;     Contr.  2d  ed.  613;   see  Allen  v.  Milner,  9 
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tioned,  and  before  the  commencement  of  this  suit,  to  wit,  on  [&.c.  ]  cer* 
tain  differences  having  arisen  and  being  depending  respecting  the  same 
between  the  plaintiff  and  the  defendant,  thej  mutually  submitted  them* 
selves  (t)  to  refer,  and  did  then  refer  the  said  matters  in  difference  to  the 
award,  order  and  arbitrament  of  W.  H.  and  T.  F.,  and  in  case  they  should 
not  agree,  then  to  the  umpirage  of  T.}P.,  and  agreed  that  the  decision  of  the 
said  arbitrators  or  umpire  should  be  final,  so  as  the  said  award  or  um- 
pirage should  be  made  in  writing  ready  to  be  delivered  to  the  said 
parties,  or   such  of  them   as  shall  desire    the  same,   on  or  before  the 

day  of  then  next ;     and   the  defendant  further  saith,   that 

afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  in  considera- 
tion that  the  defendant  had  then  promised  the  plaintiff  to  perform 
and  tfulBl  the  said  award  or  umpirage  in  all  things  to  be  contained  there- 
in on  the  part  of  the  defendant  to  be  performed  and  fulfilled,  he  the  said 
plaintiff  then  promised  the  defendant  to  perform  and  fulfil  the  said  award 
or  umpirage  in  all  things  to  be  contained  therein  on  his  the  said  plain- 
tiff's part  to  be  performed  and  fulfilled ;  and  the  defendant  further  saith, 
that  the  said  W.  H.  and  T.  F.  not  having  agreed  upon  the  matters  so  re- 
referred  to  them,   the  said  T.  P.   thereupon  in  due  time,  to  wit,  on  the 

— —  day  of ,  in  the  year  aforesaid,  took  upon  himself  the  burthen  of 

the  said  arbitration  and  umpirage,  and  having  duly  examined  and  consid- 
ered the  said  subject-matter  in  difi'erence  between  the  plaintiff  and  de- 
fendant, he  the  said  T.  P.  did  then  make  and  publish  his  award  and  um- 
pirage in  writing,  under  his  hand,  of  and  concerning  the  premises,  ready 
to  be  delivered  to  the  said"  parties,  and  did  thereby  then  award  and  de«* 
clare  of  and  concerning  the  said  matters  in  difference  so  referred,  that 

the  defendant  should  pay  the  plaintiff  the  sum  of  ^ ,  on  the day 

of then  next,  as  by  the  said  award,  reference  being  thereunto  had, 

will  more  fully  appear;  and  this  the  defendant  is  ready  to  verify,  &c, 


2.  Replication  thereto, 

[The  replication  may  hcy  if  the  reference  to  arbitration,  he  denied,  **that 
the  plaintiff  and  defendant  did  not  submit  themselves  to,  or  agree  to  re- 
fer, or  refer  the  said  matters  in  difference  to  the  award,  order  or  arbitra- 
ment of  the  said  W.  H.  and  T.  F.,  or  in  case  they  should  not  agree,  then 
to  the  umpirage  of  the  said  T.  P.  in  manner  and  form  as  the  defendant 
hath  in  his  said  plea  alleged  ;  and  of  this  the  defendant  puts  himself,  upon 
the  country,  &c. ;"  or  if  the  award  he  denied,  "  that  the  said did  not 

C.  Sl  J.  47,  and  form   there  ;  Gascoyne  v.  general   damages  on    a   special    contract, 

Edwards,]  Y.  &  J.  19.     These  cases  es-  arbitrament  and  award,  without  perform- 

tablish  that  it  is  no  plea  to  an  action   to  ance,   may  be  pleaded  to  *a  count  on   the 

recover  a  debt  that  the  parties  referred  the  original  contract. 

claim  to  arbitration, and  that  the  arbitrator  {i)  As   to   the  averments   showing   the 

awarded  a  certain  sum  to  be  paid  in  money,  submission  and   award,  see  ante,  69  to  71^ 

unless  payment  or  a  tender  of  that  sum  be  Forms  1,2. 
aJlexed;  but  that  in  an  action  to  recover 
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make  the  said  supposed  award,"  Sfc,  see  post,  Pleas,  "Award  ;"  or  the 
plaiitiff  may  reply  a  revocation  of  the  submission,  (see  id,)  or  nete  assign 
that  tlie  matters  in  dispute  mentioned  in  the  declaration  are  other  than  and 
different  to  the  matters  referred;  see  further,  post,  tit.  "Award."] 


ASSIGNEES  OF  A  BANKRUPT. 


[See  Forms  of  Declarations,  ante,  68  to  60.  By  the  New  Rules  on 
Pleading,  (reg.  21,)  "in  all  actions  by  and  against  assignees  of  a  bank- 
rupt or  insolvent,  &c.,  the  character  in  which  the.  plaintiff  or  defendant 
is  stated  on  the  record  to  sue  or  be  sued,  shall  not  be  considered  as 
in  issue,  unless  specially  denied^  Non  assumpsit  is  therefore  insufficient 
to  put  the  assignee  of  a  bankrupt  upon  proof  of  the  bankruptcy,  or  his 
title,  though  he  sue  on  a  cause  of  action  stated  to  accrue  to  him  in  the 
capacity  of  assignee.  Where  the  defendant  pleads  that  he  was  not 
assignee  &^c.,  the  petitioning  creditor's  debt,  the  act  of  bankruptcy,  and 
the  validity  of  the  commission,  are  in  issue ;  Butler  r.  Hobson,  6  Dowl. 
409;  S.  C.  3  Bing.  N.  C.  290;  and  see  Kitchener  r.  Powell,  3  A.  «k  £. 
232;  Moon  i?.  Raphael,  7  C.  &  P.  115.  The  tfollowing  special  pleas 
are  therefore  given.  In  regard  to  the  denial  of  the  debt,  or  justification 
of  the  non-payment,  the  ordinary  rules  of  pleading  are  apphcable. 

The  Bankrupt  Act,  6  Geo.  4,  c.  16^  s.  90,   enacts,  "  that  in  any  action 
by  or  against  any  assignee,  or  in  any  action  against  any  commissioner, 
or  person  acting  under  the  warrant  of  the  commissioners,  for  any  thing 
done   as  such  commissioner,  or  under  such  warrant,  no  proof  shall'be  re- 
quired at  the  trial  of  the  petitioning  creditor's  debt  or  debts,  or  of  the 
trading   or  act  or  acts  of  bankruptcy  respectively,  unless  the  other  party 
in  such  action  shall,  if  defendant  at  or  before  pleading,  and  if  plaintiff  be- 
fore issue  joined,  give  notice  in  writing  to   such  assignee,  commissioner,  or 
other  person,  that  he  intends  to  dispute  some  and  which  of  such  matters, 
and  in  case  such  notice  shall  have  been  given,  if  such  assignee,  commis- 
sioner,   or  other  person  shall  prove  the  matter  so  disputed  or  the   other 
party   admit  the  same,  the  judge  before  whom  the   cause  shall  be   tried 
may  (if  he  thinks  fit)  grant  a  certificate  of  such  proof  or  admission,  and 
such  assignee,   commissioner  or  other  person    shall  be  entitled  to  the 
costs,   to  be  taxed  by  the  proper  officer,   occasioned  by  such   notice,  and 
such  costs  shall,  if  such  assignee,  commissioner  or  other  person  shall  ob- 
tain  a  verdict,  be  added  to  the  costs,  and  if  the  other  party  shall   obtain 
a  verdict  shall  be  deducted  from  the  costs  which  such  other  party  would 
otherwise  be  entitled  to  receive  from  such  assignee,  commissioner  or  other 
person." 

The  notice  to  dispute  under  the  90th  section  must  be  specific.     Notice 
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of  intention  to  dispute  **  the  bankruptcy"  is  insufficient,  Trimley  v.  Un- 

win,  6  B.  &>  C.  537.     The  notice  may  be  as  follows : — 

« 

"  In  the . 


^^  A.  B.   and  G.  H.   suing  as  assignees  of  £.  F.  an  alleged   bankrupt, 
plaintiff,  and 

C.  D.  defendant." 

**  Take  notice  that  the  above-named  defendant  intends  on  the  trial  of 
this  cause  to  dispute  the  trading,  petitioning  creditor's  debt  and  act  of  bank' 
ruptcy,  [or,  if  one  only  of  such  matters  be  disputed,  name  it  according  to 
the  plea,]  of  E.  F.  above-named,  on  which  the  fiat  in  bankruptcy  lately 
awarded  and  issued  against  the  said  E.  F.,  and  under  which  the  plaintiffs 
claim  to  be  assignees,  is  supposed  to  be  founded.     Dated  [4*^*] 

defendant's  attorney  [or  **  agent."] 

'^  To  A.  B.  and  G.  II.  the  above-named  plaintiffs, 

and  to ,  their  attorney,  [or  "  agent."] 

If  the  notice  to  dispute  be  not  given  in  due  time,  the  party  should  ob- 
tain a  judge's  order  for  leave  to  withdraw  his  plea,  &c.  pleading  de 
novo,  with  such  notice,  see  De  Charme  r.  Lane,  2  Campb.  324  ;  Radmore 
r.  Gould,  I  Wightw.  80 ;  Poole  v.  Bell,  1  Stark.  R.  328.  The  notice 
seems  to  be  requisite,  talthough  the  assignees  sue  or  are  sued  with  another 
person  ;  Gilman  v.  Cousins,  2  Stark.  R.  282 ;  Smith  v.  Nicholson,  2 
Stark.  Ev.  2d  ed.  89,  note  (6) ;  or  are  not  described  as  assignees  on  the 
record  ;  Simmons  v.  Knight,  3  Camp«  251. 

The  92d  section  of  the  Bankrupt  Act  enacts,  "that  if  the  bankrupt 
shall  not  (if  he  was  within  the  united  kingdom  at  the  issuing  of  the 
commission)  within  two  calendar  months  afler  the  adjudication,  or  (if  he 
was  out  of  the  united  kingdom,)  within  twelve  calendar  months  af^er  the 
adjudication,  have  given  notice  of  his  intention  to  dispute  the  commission, 
and  have  proceeded  therein  with  due  diligence,  the  depositions  taken 
before  the  commissioners  at  the  time  of,  or  previous  to,  the  adjudication 
of  the  petitioning  creditor's  debt  or  debts,  and  of  the  trading  and  act  or 
acts  of  bankruptcy,  shall  be  conclusive  evidence  of  the  matters  therein 
respectively  contained  in  all  actions  at  law  or  suits  in  equity^  brought  by 
the  assignees  for  any  debt  or  demand  for  which  the  bankrupt  might  have 
sustained  an  action  or  suit.'^  '(See  1  &  2  W.  4,  c.  56,  s.  17;  2  Stark.  Ev. 
2d  ed.  89,  90.) 

In  Kitchener  v.  Power,  1  Har.  &  W.  174,  S.  C.  it  was  held,  1st.  That 
the  depositions  {enrolled)  are  conclusive  evidence  in  trover  under  the  act, 
in  a  case  where  the  bankrupt  might  have  sued  if  no  bankruptcy  had 
ensued,  though  the  conversion  be  alleged  to  be  aAer  the  bankruptcy. 
2d.  A  bankrupt  sold  goods  before  his  bankruptcy  to  the  defendant  for 
cash,  but  after  they  were  delivered  the  defendant  refused  to  pay  for  them, 
and  claimed  to  set  off  against  the  value  of  them  the  amount  of  some 
running  acceptances  of  the  bankrupt  then  in  his  hands ;  the  assignees 
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treating  the  purchase  as  a  fraud,  sued  the  defendant  in  troyer,  alleging 
the  conversion  to  be  afler^  the  bankruptcy  ;  notice  to  dispute  the  act  of 
bankruptcy  and  petitioning  creditor's  debt  having  been  given,  it  was  held 
that  the  depositiotis  were  conclusive  evidence  of  these  facts. 


1.  Plea  to  a  Declaration  by  the  Assignees  of  a  Bankrupt y  denying 

that  the  Bankrupt  was  a  trader,  {k) 

And  for  a  further  plea  in  this  behalf  the  defendant  saith,  that  the  said 
E.  F.  was  not  before  or  at  the  time  of  the  issuing  of  the  fiat  in  bankrupt- 
cy whereon  the  plaintiffs  claim  to  be  assignees  as  "aforesaid,  and  which 
issued  on  a  certain  day,  to  wit,  on  [<$*c.],  a  trader,  liable  or  subject  to 
become  a  bankrupt  according  to  or  within  the  meaning  of  the  statute 
concerning  bankrupts  ;  and  this  the  defendant  is  ready  to  verify,  &c. 


2.  Plea  denying  the  Petitioning  Creditor's  Debt.  (I) 

And  for  a  further  plea  in  this  behalf  the  defendant  saith,  that  the  fiat 
in  tbankruptcy  against  the  said  E.  F.  whereon  the  plaintiffs  claim  aa  aft- 
signees  aforesaid,  was  issued,  to  wit,  on  [Sfc]  on  the  petition  of  a  certain 

person,  to  wit,  one ,  claiming  to  be  a  creditor  of  the  said  E.  F.  and 

that  there  was  not  before  or  at  the  time  of  the  issuing  the  said  fiat   any 

debt  or  debts  due  or  accruing  due  to  the   said from  the  said  E.  F. 

sufficient  to  support  the  said  fiat  according  to  the  statute  concerning 
bankrupts,  [nor  hath  the  Lord  Chancellor,  upon  the  application  of  any 
creditor  or  creditors  of  the  said  E.  F.  having  proved  under  the  said  fiat  a 
debt  or  debts  sufficient  to  support  the  said  fiat  in  bankruptcy  and  incur- 
red since  the  alleged  debt  to  the  said ,  ordered  the  said  fiat  to  be  pro- 
ceeded in  ;  (jn)  ]  and  this  the  defendant  is  ready  to  verify,  &>c. 


3.  Replication  thereto. 

And  as  to  the  plea  of  the  defendant  by  him  —  above  pleaded,  the 
plaintiffs  say,  that  there  was  at  the  time  of  the  issuing  the  said  fiat  a  debt 

due  to  the  said from  the  said  E.  F.  sufficient  to  support  the  said  fiat, 

to  wit  a  certain  debt  or  sura  of  <£ ,  for  [^c] ;  and  this  the  plaintifis 

pray  may  be  inquired  of  by  the  country,  &c. 


(k)  As  to  proof,  Ac.  2  Stark.  Ev.  2d  cd.         (m)  See  the  18th  section  of  the  6  G.  4, 

90,  91 ;  6  G.  4,  c.  16,  s.  90,  ^fira.  c.   IS.     Bat   the   aUogaiion   betwaeo  tia« 

(/)  Ah  to  proof,  &c.  2  Stark.  £v.  2d  ed.  brackets  appears  to  be  uonecewary. 
194  ;  6  G.  4,  c.  16,  s.  90,  supra. 
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4.  Another  Farm  of  Plea  to  a  Declaration  by  the  Assignees  of  a 
Bankrupt  denying  the  sufficiency  of  the  Petitioning  Creditor's 
Debt. 

A«d  for  a  further  plea  in  this  behalf  the  defendant  saith,  that  the  debt 
of  the  creditor,  upon  whose  petition  the  fiat  under  and  by  virtue  of  which 
the  said  E.  F.  was  adjudged  and  declared  a  bankrupt,  and  the  plaintiffs 
claim  to  be  assignees  as  aforesaid,  was  not  nor  is  it  sufficient  to  sup- 
port the  said  fiat  according  to  the  statutes  in  such  case  made  and  pro- 
vided, [nor  has  the  present  nor  any  other  Lord  High  Chancellor  of  this 
kingdom  upon  the  application  of  any  other  creditor  or  creditors  of  the 
said  E.  F.  having  proved  any  debt  or  debts  under  the  said  fiat  sufficient  to 
support  a  fiat  of  bankruptcy  according  to  the  statute  in  such  case  made 
and  provided,  ordered  the  said  fiat  to  be  proceeded  in ;  (i»)]  and  this  the 
defendant  is  ready  to  verify,  &c. 


5.  Replication  thereto. 

And  as  to  the  said plea  the  plaintiffs,  assignees  as  aforesaid,  say, 

that  the  fiat  under  and  by  virtue  of  which  the  said  E.  F.  was  adjudged 
and  declared  a  bankrupt  as  aforesaid,  was   heretofore,  to  wit,  on  [^c] 

awarded  and  issued  against  the  said  E.  F.  upon  the  petition  of  one , 

and  that  whilst  the  said  E.  F.  was  a  trader  subject  to  the  bankrupt  laws 
within  tthe  meaning  of  the  said  statute,  and  before  and  at  the  time 
the  said  E.  F.  became  a  bankrupt,  and  before  and  at  the  time  of  the 
issuing  of  the  said  fiat,  the  said  E.  F.  became   and  was  indebted  to  the 

said in  a  large  sum  exceeding  the  sum  of  <£100,  to  wit,  the  sum  of 

£— ^ — ,  [for  goods  and  chattels  sold  and  delivered  by  the  said to  the 

said  E.  F.  at  his  request,]  the  same  being  a  true  and  just  debt  due  to  the 

said from  the  said  E.  F.,  and  the  debt  upon  and  in  respect  of  which 

the  said petitioned  for  and  caused  the  said  fiat  to  be  issued ;  and  this 

the  plaintiffis  are  ready  to  verify,  6lc. 


6.  Plea  denying  the  Act  of  Bankruptcy,  (n) 

And  for  a  further  plea  in  this  behalf  the  defendant  saith,  that  the  said 
E.  F.  did  not  commit  any  act  or  acts  of  bankruptcy  within  the  true  intent 
and  meaning  of  the  statutes  concerning  bankrupts,  before  the  issuing  of 
the  fiat  in  bankruptcy  against  the  said  E.  F.,  whereon  the  said  plaintiffs 
were  appointed  and  claim  to  be  assignees  as  aforesaid  ;  and  this  the  de- 
fendant is  ready  to  verify,  6cc. 

(m)  AnU,  228,  n.  (m).  2d  ed.  91 ;  ante,  228. 

(n)  At  to  evidenc*,  ■€•  2  Stark.  £▼. 
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7.  JReplication  thereto. 

And  as  to  the  plea  of  the  defendant  bj  him  above  pleaded,  the  plain- 
tiffs say,  that  the  said  E.  F.  did  commit  an  act  of  bankruptcy  within  the 
true  intent  and  meaning  of  the  statutes  concerning  bankrupts,  before  the 
issuing  of  the  fiat  in  bankruptcy  against  the  said  £.  F.,  whereon  the 
plaintiffs  were  appointed  and  claim  to  be  assignees  as  aforesaid,  to  wit,  on 
[4*c.] ;  and  this  the  plaintiffs  pray  may  be  inquired  of  by  the  country,  &c. 


I  

8.  Plea  to  an  Action  by  the  Assignees  of  a  Bankrupt,  that  they  are 

not  Assignees,  (o) 

CD.  ^      1.  Non  assumpsit,]     And  for  a  further  plea  in  this 

ats.  bshalf  the  defendant  saith,  that  the  plaintifls  were 

A.  P.  and  another,  >  not  nor  are  they  assignees  of  the  estate  and  effects 

suing  as  of  ihe  said  E.  F.  a  bankrupt,  in  manner  and  form  as 

assignees,  &c.      J  the  plaintiffs  have  above  in  the  said  declaration  al-' 

leged ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


f  9.  Plea  of  Set-off^  to  an  Action  by  the  Assignees  of  a  Bankrupt. (p) 

And  for  a  further  plea  in  this  behalf  the  defendant  says,  that  the  said 
E.  F.  before  and  at  the  time  of  his  bankruptcy,  was  indebted  to  the  de- 
fendant in  a  large  sum   of  money,  to  wit,  £ ,  for  goods  sold  by  the 

defendant  to  the  said  E.  F.  at  his  request,  and  in  [as  usual ;  see  posU  "  Set- 
off;"] and  the  said  sum  wherein  the  said  E.  F.  was  so  indebted  before  and 
.at  the  time  of  the  commencement  of  this  suit,  was  and  is  yet  due  and  ow- 
ing to  the  defendant,  and  exceeds  the  damages  sustained  by  the  plaintiffs* 
as  assignees  as  aforesaid,  by  reason  of  the  non-performance  by  the  de- 
fendant of  the  promises  in  the  declaration  mentioned,  and  out  of  which 
gum  so  due  to  the  defendant  he  is  ready  and  willing  and  hereby  offers 
to  set  off  and  allow  to  the  plaintiffs,  as  assignees  as  aforesaid,  the  full 

(«)  Sfte  an/e,  226,  Form   of  Pfeas,  &c.,  fiolicitor  to  the  commipsion   and  to  one  of 

Scolt  V.  Thomas,  6  C.  &•  P.  611.     It  was  th«  assignees,  are  prima  facie  evidcoce  of 

there    held    by  Parke,   B.,  that  sipce    the  title,  so  as  to  dispense  with  strirt  proofi 

Bankrupt  Court   Act,  1  &  2  Wm.  4,  c.  56,  though  there  is  a  plea  denying  the  title  of 

the   ab4>ve  pfea  is  sufficiently  proved  by  the  plainciflTs   as  assignees,  and  notice  to 

putting  in  the  6at  in  bankruptcy  inrolled,  dispute  has  been  given, 
the  certificate  of  the  appointment  of  the         (/i)  The  New  Rules  seem  to  render  it  nc- 

plaintifiT  as  assignee,  and  the  appointment  cessary  to  pluui  speeiailtf  a  sct-of  or  »«• 

itselff  both  inrolled.     In  Inglis  v.  Spence,  tnal  credit,  even  in  the  case  of  the  assi^R- 

1  C.  M.  &>  R.  432,  it  was  decided,  that  in  ecs  of  a  bankrupt.     As  to  such  set  off,  &c. 

an  action  by  the  assignees  of  a  bankrupt,  see  6  G.  4,  c.   16,  8.50;  Chit.  jun.  Cuotr. 

admissions  of  their  titles  as  assignees  by  2d  ed.  668  ;  Eden,  2d  od.  186. 
the  defendant,  in  letters  addressed  to  the 
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amount  of  the  Qaid  damages  ;  and  this  the  defendant  is  ready  to  verify, 


10.  Plea  to  an  Action  by  the  Assignees  of  a  Bankrupt,  that  the  lat- 
ter assigned  the  Debt  to  a  third  person  before  Action,  {q) 

And  for  a  further  plea  as  to  the  sum  of  .£ ,  parcel  of  the  moneys  in 

the  declaration  first-mentioned,  the  defendant  saith,thatthe  plainti  (fought 
not  to  maintain  his  aforesaid  action  thereof  against  him,  because  he  saith, 

that  the  said  sum   of  £ was   and  is  a  certain  sum  of  money,  which 

became  due  for  freight  payable  by  the  defendant  for  the  carriage  and 
conveyance  of  goods  and  chattels  on  board  a  certain  ship,  called  the  Nep- 
tune, of  which  the  said  C.  [^tke  bankrupt]  then  was  the  owner,  upon  a 
certain  voyage  from  the  East  Indies  to  England,  being  part  of  a  certain 
voyage  taken  by  the  said  ship  from  London  to  the  East  Indies  and  hack 
to  England  hereinafter  mentioned,  upon  which  the  said  ship,  at  the  time 
of  making  of  the  said  indenture  hereinafter  mentioned,  was  bound,  and 
which  voyage  is  mentioned  in  the  indenture  hereinafter  set  forth ;  and 
the  defendant  further  says  that  before  the  said  C.  became  bankrupt,  to 
wit,  on  [Sf^c]  by  a  certain  indenture  then  made  between  the  said  C.  of  the 
one  part,  and  D.  and  Co.  of  the  other  part,  and  which  said  indenture  was 
duly  sealed  and  delivered  by  the  said  C,  after  reciting  that  the  said  D. 
and  Co.  had  lent  and  advanced  the  said  C.  J^IGOO,  and  that  the  said  D. 
and  Co.  had  applied  to  and  requested  the  said  C.  to  assign  over  to  them 
the  freight  and  earnings  of  the  said  ship  Neptune  on  her  then  present  in- 
tended voyage  from  London  to  the  East  Indies  and  back,  and  all  charter- 
parties,  \_^(',]  relating  thereto,  as  collateral  security  for  the  due  payment 
of  the  said  jf  1600  so  lent  and  advanced  to  him  as  aforesaid,  tand  also  of 
all  such  further  sum  or  sums  of  money  as  should  or  might  be  due  and  ow- 
ing by  the  said  C.  to  the  said  D.  and  Co.  for  costs  of  insurance  ;  and  up- 
on the  balance  of  all  accounts  Between  them,  not  exceeding  in  the  whole 
the  sum  of  jfSOOO,  and  which  said  C.  had  consented  and  agreed  to  do, 
the  said  C.  before  he  became  bankrupt  as  aforesaid,  in  pursuance  of  the 
isaid  agreement,  and  for  the  considerations  aforesaid,  and  of  lOs.  to  the 
said  C.  paid  by  the  said  D.  and  Co.,  did  bargain,  sell,  assign,  transfer,  and 
set  over  unto  the  said  D.  and  Co.,  their  executors,  ['$-€.]  all  and  every  the 
sum  and  sums  of  money  that  then  was  or  were  due,  or  which  should  or 
might  at  any  time  or  times  thereafter  accrue  and  become  due,  owing,  and 
payable  to  him  the  said  C,  his  executors,  administrators,  or  assigns,  by 
any  person  or  persons  whomsoever  for  or  on  account  of  the  freight,  use, 
'hire,  earnings,  and  profits  of  the  said  ship  the  Neptune,  under  or  by  vir- 
tue of  any  then  existing  or  future  charter-party  or  charter-parties,  or  oth- 


(q)    Form,   &c.    Leslie    v.    Gulhrie,   1     ruptcy  and    before  fiat,   Gibson   v.  Bell,  1 
Hodg.  82 ;  1  Bing.  N.  C.  697,  S.  C.     Plea    Bing.  N.  C.  743;  post,  "  Sei-off." 

[1038] 
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er  contract  or  contracts  for  or  in  respect  of  her  said  then  intended  voy> 
age  to  India  and  back  to  England,  and  also  all  and  every  policy  or  poli* 
cies  of  insurance  which  then  was  or  were  or  thereafter  might  be  eflfected 
on  the  said  freight  or  freights,  and  all  moneys  wliich  should  or  might  be- 
come due  and  recoverable  under  or  by  virtue  thereof,  together  with  all 
charter-parties,  contracts,  agreements,  and  policies  of  insurance  relating 
thereto,  and  all  right,  title,  and  interest,  property,  benefit,  claim,  and  de- 
mand whatsoever  at  law  or  in  equity  of  him  the  said  C,  of,  in,  and  to 
the  same  premises,  and  every  part  thereof,  To  have,  hold,  recovej^  re- 
ceive, take,  and  enjoy  the  said  sum  and  sums  of  money  so  due  or  to  be- 
come due,  owing,  and  payable  for  the  freight,  use,  hire,  earning,  and  prof- 
its of  the  said  ship  the  Neptune  as  aforesaid,  and  all  and  singular  other 
the  remedies  thereby  assigned  or  intended  so  to  be  unto  the  said  D.  and 
Co.  their  executors,  [Sfc]  in  trust  that  they  the  said  D.  and  Co.  did 
and  should  in  the  first  place  thereout  deduct,  retain  to,  and  reim- 
burse themselves  the  said  sum  of  J&1600,  with  interest  for  the  same  at 
£5  per  cent,  together  with  all  such  further  sums  of  money  as  should  or 
might  be  due,  owing,  and  payable  to  them  upon  the  balance  of  accounts 
between  them  and  the  said  C,  and  also  all  such  sums  of  money  as  might 
be  paid  by  them  for  insurance  of  the  said  freight  or  freights,  with  interest 
and  commission  thereon,  not  exceeding  in  the  whole  the  sum  of  .£3000,. 
and  in  the  next  place  to  pay  over  the  surplus,  if  any,  unto  the  said  C,  his 
executors,  administrators,  or  assigns,  or  to  such  person  or  persons  as  he 
or  they  might  appoint  to  receive  the  same,  and  to,  for,  and  upon  no  other 
use,  trust,  intention,  or  purpose  whatsoever,  whereof  he  the  said  defend- 
ant, before  the  said  C.  became  bankrupt  as  aforesaid,  to  wit,  on  [4*c.] 
had  notice  ;  and  the  defendant  further  saith,  that  from  the  time  of  the 
making  of  the  said  indenture  until  and  at  the  time  when  the  said  freight 
in  the  said  declaration  mentioned  became  due  and  payable,  the  said  sum 
of  i£1600  so  lent  by  the  said  D.  and  Co.  to  the  said  C.  as  aforesaid*  to- 
gether with  interest  thereon,  amounting  together  to  .£1800,  tand  certain 
sums  of  money  paid  by  the  said  D.  and  Co.  for  insurance  of  the  said 
freight,  with  interest  and  commission  thereon,  and  also  certain  moneys 
due  and  owing  and  payable  from  and  by  the  said  C.  to  the  said  D.  and 
Co.  upon  the  balance  of  accounts  between  them  and  the  said  C,  were 
due  and  owing  from  the  said  C.  to  the  said  D.  and  Co.,  all  which  said  mo- 
neys amounted  together  to .£2384 :  45.  Il(f.,  and  exceeded  the  said  amount 
due  for  freight  as  in  the  said  declaration  mentioned,  and  which  said  sums 
of  money  before  and  at  the  time  of  the  commencement  of  this  suit,  re- 
mained and  were  and  still  are  due  and  payable  and  unpaid  to  the  said  D. 
and  Co.  and  they  at  the  time  of  the  said  bankruptcy  of  the  said  C.  and  at 
the  time  when  the  plaintiffs  became  and  were  such  assignees  as  aforesaid, 
and  from  thence  until  and  at  the  time  when  the  said  freight  became  due, 
and  until  the  commencement  of  this  suit,  claimed  to  be,  and  were  and 
still  claim  to  be  and  are   entitled  to  receive  from  the   defendant   the  said 

sum  of  £ ,  parcel  &c.  so  due  for  freight,  as  in  the  declaration  men- 
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tioned,  under  and  by  virtae  of  the  said  indenture  ;  and  this  the  defendant 
is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  plaintiffs  -ought 
to  maintain  their  aforesaid  action  thereof  against  him,  6lc. 


ASSIGNEES  OF  AN  INSOLVENT. 


If  it  be  proposed  to  put  the  plaintiflT's  character  of  assignee  in  issue,  it 
must  be  specially  traversed ;  see  New  Rules,  ante,  226 ;  Declarations, 
ante,  60,  61.  The  plea  might  be  according  to  the  fact,  that  '*  E.  F.  did 
not  petition  or  subscribe  his  petition  to  the  said  Court  for  relief,"  &c.  or 
'^that  the  plaintiff  was  not  nor  is  he  assignee  of  the  said  E.  F.  as  such  in- 
solvent debtor,  according  to  the  said  act,"  &c.,  concluding  to  the  country. 


ATTORNEYS, 


In  an  action  of  indebitatus  assumpsit  by  an  attorney  for  his  bill  of  costs, 
non-assumpsit  would  seem  to  put  in  issue  only  the  retainer  of  the  plaintiff 
by  the  defendant,  that  the  services  were  in  fact  rendered,  and  the  reason- 
ableness of  the  charges.  It  is  clearly  necessary  to  plead  specially  that 
the  plaintiff  was  uncertificated  ;  or  not  an  attorney  ;  or  had  not  delivered 
his  bill  a  month  before  action  ;  (or  semhle,  had  misconducted  himself,  so 
that  his  services  were  worthless).  Forms  of  pleas  of  this  nature,  with 
other  pleas,  are  therefore  given.  It  is  also  essential  to  plead  specially 
that  the  business  was  done  in  effecting  an  illegal  agreement,  &c.  in  order 
to  enable  the  defendant  to  avail  himself  of  such  defence  ;  see  Potts  r. 
Sparrow,  cited  ante,  203 ;  see  Ante,  219,  Form  6.  tin  an  action  against 
ati  attorney  for  carelessness,  non-assumpsit  would  merely  dispute  the  re- 
tainer and  promise.  The  carelessness,  &c.  must,  if  denied,  be  specially 
traversed  ;  see  Pleas,  post* 


1.  Plea  to  a  Declaration  on  an  Attorney's  Bill,  that  he  was  not  an 

Attorney,  (r) 

And  for  a  further  plea  as   to  the  said  promises,  so  far  as  they  relate  to 


(r)  See  2  G.  2,  c.  23,  s.  5;  Tidd,  9th  phabetical  order.  Unless  inrolled,  it  is 
ed.  61,  7)  ;  1  Chit.  Arch.  4th  ed.  24.  This  not  competent  to  an  attorney  to  sue  for 
plea  is  lo  be  pleaded  where  the  party  nerer  any  fees  or  disbursements;  therefore, 
was  admitted  and  inrolled  nn  attorney,  whire  the  defendant's  attorney  (in  every 
The  iDrolment  of  an  attorney  in  Common  other  respect  duly  qualified  to  act  as 
Pleas  is  thus  effected  : — The  party,  on  re-  an  attorney)  had  omitted  to  cause  his 
ceiving  his  admission  from  the  secondary,  name  to  be  inrolled  as  above,  the  de- 
takes  it  to  the  clerk  of  the  warrants,  who  fendant  having  made  no  advances  on  ac- 
tfaereopon  enters  his  name  and  address  count  of  the  expenses  of  the  suit,  the 
in   a  book   kept   for   that  purpose   in  al-  Court  permitted  the  plaintiff*  to  discontin- 
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the  said  work  [^c]  in  the  declaration  mentioned  to  have  been  done  f  4-r« 
05  in  declaration]^  and  for  money  paid  by  the  plaintiff  for  the  defendant's 
use,  and  at  his  request,  the  plaintiff  saith  that  the  said  work  [^cJ]  were 
done  [4*^.]  by  the  plaintiff  as  and  in  the  character  of  the  defendant's  at- 
torney, and  under  color  that  the  plaintiff  was  an  attorney,  in  prosecut- 
ing and  defending  divers  suits  [^c]  for  him  the  defendant  in  the  said 
Court  kere<,  [or  as  the  case  may  be,]  and  the  said  money  was  so  paid,  and 
was  disbursed  by  the  plaintiff  in  conducting,  prosecuting  and  defending 
such  suits  [4*^*1  ^s  such  attorney,  and  in  the  course  thereof;  and  the  de- 
fendant further  saith  that  the  plaintiff  was  not  at  the  time  he  was  retained 
by  the  defendant  as  aforesaid,  or  at  the  times  he  did  [^c»]  the  said  work 
[Sfc]  and  paid  the  said  moneys  for  the  defendant  as  aforesaid,  or  at  or 
during  either  or  any  part  of  such  times,  an  attorney  of  the  said  Court, 
here  admitted  and  enrolled  in  that  behalf,  according  to  the  statutes  in 
such  case  made  and  provided,  nor  in  any  manner  qualified  or  authorized 
according  to  law  to  act  or  practise  as  such  attorney;  and  this  the  plain- 
tiff is  ready  to  verify,  &c. 


2.  Plea  to  an  Action  upon  an  Attomexfa  Bill,  that  his  admission 
became  void  bif  reason  of  his  neglect  for  one  year  to  take  out  his 
Certificate,  and  that  he  has  not  been  readpiitted.  [s) 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith  that  the  said 
work  and  materials  in  the  said  declaration  mentioned  were  done  and  pro- 
vided by  tthe  plaintiff  as  an  attorney  of  the  Court  of  King's  Bench  at 
Westminster,  in  and  about  the  prosecuting  and  conducting  therein,  in  his 
the  plaintiff's  name,  as  such  attorney,  an  action  by,  for  and  at  the  suit  of 
the  defendant  against  one  E.  F.,  and  the  said  money  so  paid  by  the  plain- 
tiff was  paid  by  him  as  such  attorney  in  and  about  the  prosecuting  and 
conducting  the  said  action,  and  for  disbursements  in  and  relating  to  the 
same,  and  the  said  account  so  stated  [t)  between  the  plaintiff  and  the  de- 
fendant was  stated  between  them  concerning  the  plaintiff's  changes,  and 
fees,  and  disbursements  as  such  attorney  in  prosecuting  and  conducting 
the  said  action,  and  not  otherwise,  and  the  money  so  stated  to  have  been 
found  to  be  due  was  the  amount  of  such  charges,  fees  and  disbursements, 

ue,  without    paying  costs;  Htimphrys   v,  or  in  that  of  any  other   person,  and  his  ad* 

Harvey,  4    M.&.Sc.  500;  1    Bing.  N.   C.  mission   shall   be  deemed   void;*'  but  th« 

62,  S.  C  ;  Voung  v.   Dowlman,  3  Y.-&  J.  Court  may  order  him  to  be   readmitted  on 

24.     The  Stamp-Office  ceriificaie,  counter-  payment  of  arrears  of  duty  and  a  penahy  ; 

signed  by  a  Master  of  the  Court  of  King's  37  G.  3,  c.  DO,  s.  31 ;  Tid'd,  9lh   ed.  78  ;  1 

Bench,  is  sufficient  prima   facie    evidence  Chit.  Arch. 4th   ed.  27.     The  above  plea 

to  satisfy  an  allegation  that  the  party  is  an  was  framed  by   an    experienced   pleader, 

attorney  of  that  Court;  Sparling  v.  Had-  Qu.,  however,  whether  Form  1   would  not 

dou,  9  Hing.  11.  suffice,   for  if  the  admission    be  voidf  the 

(9)  if  an  attorney  <<  neglect  to  take  oitt  plaintiff  is  not  an   attorney,  and  the   plea 

his  certificate  for  one  whole   year,  he  ^hall  may  therefore    bo  deemed  nn   argtimenta' 

thenceforth  (that  is,  after  the  year  from  the  tive  denial  of  the  allegation  that   plaintiff 

expiration  of  his  last  certificate,  Skirrow  was  an  attorney. 

V.  Tagg,  5  M.  <fc  ^el.  281,)  be  incapable  of  (0  See  £icke  v.  Nokes,  1  Mo.  <5k.  R.  359, 
practising  in  Court,  either  in  his  own  name 

[ms] 
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and  not  otherwise ;  and  the  defendant  further  saith,  that  before  the  plain- 
tiff was  retained  by  the  defendant  as  such  attorney,  to  wit,  on  the  1st  day 
of  May,  A.  D.  1832,  the  plaintiff  was  duly  sworn,  admitted  and  enrolled 
as  an  attorney  of  the  said  Court  of  King's  Bench  at  Westminster,  pursu- 
ant to  the  statute  in  such  case  made  and  proyided,  and  then  took  out  and 
obtained  his  certificate,  (u)  authorizing  him  to  practise  as  such  attorney 
for  the  year  ending  on  the  15th  day  of  November,  1832,  but,  that  after- 
wards, and  during  the  period  of  one  whole  year  and  upwards  before  the 
said  action  against  the  said  E.  F.  was  commenced,  and  before  either  of 
the  said  causes  of  action  accrued,  the  plaintiff  wrongfully  and  wilfully  (v) 
neglected  to  take  out  his  annual  certificate,  authorizing  him  to  practise 
as  such  attorney,  that  is  to  say,  the  plaintiff  wrongfully  and  wilfully  neg- 
lected to  take  out,  and  hath  not  taken  out  or  obtained  such  certificate  for 
the  year  ending  the  I5th  day  of  November,  in  the  year  of  our  Lord  1833, 
or  any  part  thereof,  contrary  to  the  statute  in  such  case  made  and  provi- 
ded, whereby  his  the  plaintiff's  said  admission,  before  any  part  of  the  said 
causes  of  action  were  accruing  and  accrued,  became  void,  and  he  became 
and  was  at  and  during  all  the  times  when  the  said  work  and  materials 
were  done  and  provided,  and  the  said  money  was  paid  by  him  as  afore- 
said, and  still  is  incapable  of  practising,  and  was.  not  in  any  manner  qual- 
ified or  authorized  to  act  as  such  attorney  of  or  for  the  defendant  as  afore- 
said ;  and  the  defendant  further  saith  that  the  plaintiff  hath  not  since  the 
said  admission  became  void  as  aforesaid  been  re-admitted  an  attorney  of 
the  said  Court ;  (a;)  and  this  the  defendant  is  ready  to  verify,  &c. 


f 3.  Plea  to  an  Action  upon  an  Attorney's  Bill  of  Costs,  that  the 
Plaintiff  had  neglected  to  take  otU  his  Certificate  when  the  IVbrk 
was  doney  fyc.  (j/) 

And  as  to  the  said  promii^es,  so  far  as  they  relate  to  the  said  sums  of 
jg and  £ ,  in  the  said  declaration  firstly  and  secondly  mentioned, 


(u)  When   an  attorney  has  been  admit-  or  any  matter  relating  thereto,"  without  a 

ted,  but  has  never  taken  out  bis  certificate,  certificate.     The    Slst    section    relates   to 

fee  IS  entitled  to  take  it  out  and   practise  the  neglect  to  take  out  a  certificate /or  one 

without  readmission  ;    £z  parte  Jones,  2  whole  year  ;  see  Form  2,  and  note  (5).     In 

DowL   P.   C.  451.      But    otherwise    the  Bowler  v.  Brown,  3  Dowl.  P.  C.  80,  it  was 

renewing  his  certificate   will   not   avail ;  held   by  four  judges  in  K.  B.,  that  if  an 

Slack  v.  Wilkins,  1  C.  ds  M .  23.  .  attorney  neglect  to  takp  out  his  certificate, 

(v)  The   word  <<  neglect,"  used  in   the  according  to  54  G.  3,  c.  144,  s.  13,  14,  be- 

iiaiute,    imports     culpability  ;     Ex   parte  tween  the  15th  of  November  and  the  I6th 

Matson,  2  D.  &  R.  238.  of  December,  immediately  aAer  the  expi* 

(z)  See   Pearce    t;.    Whale,^  D.  &  R.  ration  uf  bis  former  certificate,  but  befor« 

512;  5  B.  &  C.  38.  the  expiration  of  a  year  from  the  15th  of 

{y)  By  the  statute  37  G.  3,  c.  90,  fl.  30,  November  he  takes  it  out,  he  is  entitled  10 

(see  1  Chit.  Arch.  4th  ed.26;  Tidd,  9tb  recover  his  bill  for  business  done  during 

eel.  76,)  an  attorney  acting  without  obtain-  the  uncertificated  interval,  if  his    neglect 

I ng  a  certificate  "  is  made  incapable  to  sue  has   not  been   toiiful;    and   see   Prior  v. 

for   his  fees,  reward  or  disbursements,  on  Moore,3M.  &  Sel.  605;  Skirrowv.  Tagg, 

account   of   prosecuting,   carrying  *oo,  or  5  id.  281. 
defending  any  action,  suit  or  proceeding, 

[f286] 
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[  t.  e.  the  work  and  moneys  paid,'\  cuid  the  defendant  saith  that  the  sum  of 

£ ,  in  the  declaration  first  mentioned,  is  claimed  by  the  plaintiff  to  be 

due  to  him  for  work  done  by  him  as  an  attorney,  and  as  the  attorney  of 
and  for  the  defendant,  in  defending  a  certain  action  brought  ['*  in  the  said 
Court  here,'*  or  as  the  case  may  be^]  against  the  defendant  by  and  at  the 
suit  of  one  E.  F.,  and  for  materials  provided  by  the  plaintiff  as  such  at- 
torney in  defending  such  action,  and  for  fees  due  and  payable  to  the 
plaintiff  in  respect  thereof,  being  the  said  work,  and  materials,  and  fees 
in  the  said  declaration  mentioned,  and  which  were  done,  and  performed* 
and  provided  before  the  [16th  day  of  November,  a.  d.  1833] ;  and  the  de- 
fendant further  saith  that  the  said  sum  of  £ ,  in  the  declaration  se- 
condly mentioned,  is  claimed  by  the  plaintiff  and  accrued  for  money  paid 
by  the  plaintiff  as  such  attorney  for  the  defendant,  and  for  disbursements 
at  law  in  conducting  the  said  defence  and  business;  and  the  defendant 
further  saith,  that  although  the  plaintiff  was  and  is  an  attorney  of  the  said 
Court,  duly  admitted  and  enrolled  in  that  behalf,  yet  the  plaintiff  had  not, 
during  any  part  of  the  time  when  the  said  work  was  done  or  in  progress, 
and  the  said  materials  were  provided,  and  the  said  money  was  paid  by 
him  the  plaintiff  as  such  attorney,  obtained  or  entered  the  certificate  re- 
quired by  law  in  that  behalf,  authoiizing  him  the  plaintiff  to  practise  as 
such  attorney  during  any  part  of  that  time,  pursuant  to  the  statute  in  such 
case  made  and  provided,  and  the  plaintiff  during  all  that  time  [wrongfully 
and  wilfully  (z)]  neglected  to  take  out  and  obtain,  and  M'as  without  such 
certificate,  and  never  hath  obtained  the  same,  (a)  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided ;  and  this  the  defendant  is 
ready  to  verify,  &c. 


t4.  Plea  to  an  Action  on  an  Attorney^ a  taxable  Bill,  that  it  wob  nai 

delivered  a  Month  before  Action.  (6) 

Non-assumpsit,  if  it  applies,  as  ante,  205.]     And  for  a  further  plea  as  to 
the  said  first  and  second  counts  of  the  said  declaration,  (c)  the  defendant 

(z)  See  supra^  note  (y).     It  would  seem  covery  of  any  fres,  charges  or  diskurse- 

from  the  case  of  Bowler  v.  Brown,  id.  to  mentSt  at  law  or  in  equiiyy  until  the  expira- 

be   necessary  to  show  a  wilful  neglect,  or  tion  of  one  month  or  more  aAersuch  attor- 

that  a  certificate   has   not   been    renewed  ney  or  solicitor  respectively  shall  have  de- 

within  a  ypar  from  the  expiration  of  the  livered   unto   the   party   or   parties   to   be 

former  certificate.                      ^  charged  therewith,  or  left  for  him,  her  or 

(n)  See  supra,  235,  not  (u).  them,  at  his,  her  or  their   dwelling-house 

(b)  That  this  defence  must  be  specially  or  last  place  of  abode,  a  bill  of  suehfets^ 

pleaded,  and  is   not  admissible   under  the  charges  and   disbursements,   written    in  a 

flea  of  non-assumpsit,  seoa7i/e,  204,  n.  (0-  common  legible    hand,  and  in  the  English 

t  is   not  an  issuable  plea ;    Beck  v.  Mor-  tongue,   except   law  terms  and   names  of 

dant,  2  Bing.    N.  C.  140;  2  Scott,   178  ;  1  writs,  in  words  at  length,  except  tiroesand 

Hodges,  liJ6;  4  Dowl.  112,8.  C.     By  2  sums,  which  bill  shall  be  subscribed   with 

G.  2,  c.  23,  s.  23,  no  attorney  of  the  supe-  the  proper  hand  of  such  attorn«*y  or  aolici- 

rior  courts,  or  in  Equity,  or  of  any  court  of  tor  respectively  ;"  see  decisions,  &c.  Tidd, 

record  wherein  attorneys  have  been  usual-  9th  ed.  325,  &c.;  1  Chit.  Arch.  6th  ed.76. 

ly  admitted   and  sworn,  ^*  shall  eommsncB  (c)  The   plea  is   in  general   pleaded   to 

or  maintain  any  action  or  suit  for  the  re-  the  counts  for  work  done  and  money  peid, 
[1237] 
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saith  that  the  plaintifT  before  and  at  the  time  of  the  making  of  the  promi- 
ses in  those  counts  mentioned,  was  an  attorney  of  and  in  the  Court  of  our 
ladj  the  queen,  before  the  queen  herself  at  Westminster,  and  that  the 
said  sum  of  money  in  the  said  first  count  mentioned,  is  claimed  by  the 
plaintiff  to  be  due  for  work  done  [following  the  words  of  the  declaration] 
by  the  plaintiff  as  the  attorney  and  soUcitor  of  and  for  the  defendant  in 
and  about  certain  suits  and  proceedings  at  law,  to  wit,  in  the  said  Court  of 
Queen's  Bench  at  Westminster  ((/)  [or  in  equity,  Spc,  according  to  the  fact] 
commenced,  prosecuted  and  conducted  by  the  plaintiff  as  the  defendant's 
attorney  and  for  him,  and  for  charges  and  fees  in  respect  thereof;  and 
that  the  said  sum  in  the  said  second  count  of  the  declaration  mentioned  is 
claimed  by  the  plaintiff  to  be  due  to  him  for  money  paid  and  disbursed  by 
the  plaintiff  as  such  attorney  for  the  defendant  in  the  course  of  such  suits 
and  proceedings,  and  in  relation  thereto :  and  the  defendant  further 
saith,  that  no  bill  of  the  said  fees,  charges  and  disbursements  of  the  plain- 
tiff, to  wit,  the  said  sums  of  £ and  £ ,  in  the  said  first  and  sec- 
ond counts  mentioned,  so  beiilg  fees,  charges  and  disbursements  at  law 
[or  in  equity"],  against  the  defendant,  for,  or  in  respect  of,  or  relating  to 
the  said  work,  or  the  moneys  so  paid  and  disbursed  by  the  plaintiff  as 
aforesaid,  or  any  part  thereof,  subscribed  with  the  proper  hand  of  the 
plaintiff,  was  delivered  by  him  to  the  defendant,  (he  the  defendant  being 
the  party  to  be  charged  therewith,)  or  left  for  the  defendant  at  his  dwell- 
ing-house or  last  place  of  abode,  one  month  before  the  commencement 
of  this  suit,  as  by  the  statute  in  such  case  made  and  provided  is  requir- 
ed ;  and  this  the  defendant  is  ready  to  verify,  &c. 


•*  

fS.  Replication,  that  the  Bill  does  not  contain  charges  at  Law  or  in 

Equity. 

And  as  to  the  said  [second]  plea,  the  plaintiff  saith  that  the  said  fees, 
charges  and  disbursements  of  the  plaintiff,  by  him  sought  to  be  recovered 
as  aforesaid,  and  relating  to  the  said  work,  and  materials,  and  moneys 
paid  by  the  plaintiff  in  the  declaration  mentioned,  were  not,  nor  were  any 
of  them,  fees,  charges  or  disbursements  at  law  or  (e)  in  equity,  nor  was 
nor  is  either  of  them  a  fee,  charge  or  disbursement  at  law  or  in  equity, 
[traversing  in  the  alternative  the  words  of  the  plea,]  as  in  the  said  [second] 

bot  it  may  also  be  extended  to  the  account  S.  C,  it  was  held   that  a  traverse   that  the 

stated  concerning   the  fees  and  disburse-  bill  contained  charges  ^*  at  law  and  in  eq- 

menis  ;  Eicke  v.  Nokes,  I  Mo.  6l  R.  359;  uity,"  is   bod    on    demurrer,   because   the 

see  Form  2,  an/e,  235.  action  was   defeated  if  the  bill   comprised 

(d)  It  should  seem    that  the  plea    ought  charges  of  ticAer   kirrd,  and   had  not  been 

to   show  that  the    business  was   done  in  duly  delivered  ;  see  a  form  of  replication 

some  one  of  the  superior  Courts  of  Record  as  to  part  that  a  signed 'bill  was  delivered, 

at  Westminster;  Regnal  v.  Smith,  2  B.  &  and   as  to   the  residue  tl^t  it  was   not  for 

Ad  .  469.  business  done  in  any  court ;  Beck  v.  Penn, 

(«)  In  Moore  v.  Bonlcott,  anU,  39,  note  f  C.&P.Z97',  Chit.  Arch.  6th  ,ed.  78, 79. 
(ft)  ;  5  M.  &  Sc.  192;  3  Dowl.  P.  C.  145, 

\ql.  I.  84  [tM8] 
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plea  is  alleged ;  and  this  the  plaintiff  prajs  may  he  inquired  of  by  the 
country,  &c. 


6.  Replication  that  at  the  time  the  Work  was  done,  and  the  Money 
waspaidy  the  Defendant  was  an  Attorney.  (/) 

And  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him  secondly  above 
pleaded,  as  to  the  said  first,  second,  and  last  counts  (g)  of  the  said  dec- 
^  iaration,  says,  that  before  and  at  the  said  several  times,  when  the  plaintiff 
was  retained  as  such  attorney,  of  and  for  the  defendant  as  aforesaid,  and 
did,  and  performed,  and  bestowed,  the  said  work  and  labor,  care,  skill, 
diligence,  journies  and  attendances  for  him  the  defendant,  as  in  the  said 
declaration  and  first  plea  mentioned,  and  before  and  at  the  respective 
times  when  the  said  fees  were  accruing  and  became  due,  and  the  said 
materials  and  necessary  things  were  provided,  used  and  applied  in  and 
about. the  said  work  and  labor  for  the  defendant,  and  the  said  money  was 
paid  for  his  use  as  aforesaid,  and  before  and  at  the  times  when  the  said 
moneys  in  the  first,  second,  and  last  counts  mentioned,  respectively  ac- 
crued due  and  payable,  he  the  said  defendant   was,  and  thence   hitherto 

liathbeen,  an   attorney  and  solicitor,  to   wit,  of the Court   of 

in  the  said  first  plea  mentioned ;  and  this  he  the  plaintiff  is  ready  to 

verify,  &c. 


fT.  Another  Form  of  Plea  of  non-delivery  of  an  Attorney's  Bill, 
showing  that  it  is  for  obtaining  Defendant's  Certificate.  (A) 

And  for  a  further  plea  as  to  the  said  supposed  promises  and  causes  of 
action,  so  far  as  the  same  relate  to  the  said  work  done  by  the  plaintiff  as 
an  attorney  and  soHcitor,  and  materials  for  the  same  provided  by  the 
plaintiff  for  the  defendant  upon  his  retainer,  and  fees  due  and  payable  to 
the  plaintiff  in  respect  thereof,  and  money  paid  by  the  plaintiff  for  the 
use  of  the  defendant  at  his  request,  the  defendant  says,  that  the  said  work 
was  done,  and  the  said  materials  were  provided  by  the  plaintiff  as  an  at- 
torney and  solicitor,  and  as  the  attorney  and  solicitor  of  and  for  the  de- 
fendant, the  plaintiff  then  being  an  attorney  of  the  said  Court  here  and  a 
solicitor  in  bankruptcy,  in  and  about  the  soliciting  and  endeavoring  to 
procure,  and  in  and  about  the   obtaining  and  procuring  and  getting  al« 

--  _  iiii  ■■■--■.I  —  -       — "^ 

(/)  See   Weymouth  v.  Kriipe,  3  Bing.  either  as  agent  or  olherwisa,  it  ia   not  oe^ 

N.  C.  387.     This  replication  is  founded  on  cessary  that  he   should    deliver  a   bill  on* 

the   statute  12  Geo.  2,   c.   13,  s.   6,  which  month   before  commencing   an  action    fi>r 

enacts,  that  the  provisions  of  2  Geo.  2,  c.  his  costs  ;  Bridges  v.  Francis,  Pcake,  I,  2, 

23,  s.  23|  ante,  2J7,  note  (6),  sbuU  not  ex-  note ;  1  Esp.  221 ;  1  Doug.   199,  Qote,   id. 

tend  to   any  bill  of  fees,  charges   and  dis-  200. 

bursements,  that4ire   now  or  shall  hereaf-  (g)  ^ntty  237,  note  (0- 

ter  become   due  from  any  attorney  or  so-  {%)  See  Collins  v,  Nicholson,  2  Taant. 

licitor,  to  any  other  attorney  or  solicitor,  321;  1   Rose,  119,   S.   C.\  Tidd,  9th  edf 

or  clerk    in   Court.*'     Where,   therefore,  330,331, 
one  attorney  does  business   for   another, 

[t2391 
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lowed  the  defendant's  certificate  of  conformitj  as  a  bankrupt,  by  yirtue 
and  in  pursuance  of  the  statutes  relating  to  bankrupts,  under  a  fiat  in 
bankruptcy  issued  and  awarded  and  prosecuted  against  the  defendant  and 
incidental  to  the  same ;  and  the  defendant  further  says,  that  the  said  money 
so  paid  by  the  plaintiff  for  the  use  of  the  defendant,  was  paid  and  disbursed 
by  the  plaintiff  as  such  attorney  and  solicitor  as  aforesaid,  in  and  about  the 
soliciting  and  endeavoring  to  procure,  and  in  and  about  the  obtaining 
and  procuring  and  getting  allowed  the  said  certificate  for  the  defendant 
as  aforesaid ;  and  the  defendant  further  saith,  that  this  action  was  com- 
menced on  the "Say  of ,  a.  d. ,  and  that  the  plaintiff  did  not, 

a  month  before  the  commencement  of  this  suit,  deliver  unto  the  defend- 
ant, or  leave  for  him  at  his  dwelling-house  or  last  place  of  abode,  any 
bill  or  account  of  plaintiff's  said  fees,  charges  and  disbursements  for  or 
in  respect  of  the  said  last-mentioned  work  and  materials,  and  of  the  said 
last-mentioned  moneys  so  paid  and  disbursed,  or  any  of  them  or  any  part 
thereof,  subscribed  with  the  proper  hand  of  the  plaintiff,  according  to  the 
statute  in  such  case  made  cuid  provided;  and  this  the  defendant  is  ready 
to  verify,  &c. 


8.  Plea  to  an  Action  (see  Forms,  ante,  61  to  68,)  against  an  At- 
torney for  Carelessness,  8fC, — Denial  of  the  Carelessness,  (i) 

And  for  a  further  plea  in  this  behalf  the  defendant  saith  that  he  the 
defendant  did  use  due  and  proper  care,  skill,  and  diligence  in  and  about 
the  t[*'  bringing,  prosecuting,  smd  conducting  the  said  action  in  the  dec- 
laration mentioned,"  cxcording  to  the  terms  of  the  promise  laid  in  the  dec- 
laration]  ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


AUCTIONEER. 


[The  forms  of  pleas  to  actions  against  agents  for  not  selling  for  the 
best  price,  not  accounting,  &c.  may  readily  be  applied  to  declarations 
against  auctioneers,  see  ante^  216,  217.] 

(i)  It  18   not  every   mistake  or  tnisap-  289.     Non   assumpsit  and   a   plea  to   the 

Erehension  of  an  attorney  that  will  make  above  effect  do  not  put  in  insiie  the  prefa- 

im  liable  to  an  action  for  negligence.  The  tory  allegations  in  the  declarations.     On 

question  in  such  an  action  is  whether  the  this  issue  the  plaintiff  must  proye  the  nee- 

attorney    has   used    reasonable   skill   and  ligence ;   id.      See  ajitef  216,  217;   233, 

care :  see  Shiicock  r.  Pasiman,  7  C.  dt  P.  234. 

[■HJ44] 
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AWARDS.  (/) 


Non  assumpsit  (ante,  203,)  to  the  special  counts  on  an  award,  Forms,  1, 
2,  ante,  69,  71,  would  only  put  in  issue  the  submission  or  agreement  to  refer. 
If  pleaded  to  the  indebitatus  counts,  it  would  also  put  in  issue  the  making 
the  award.  .If  the  appointment  of  umpire,  or  the  due  enlargement  of  the 
time  for  making  the  award,  be  denied,  there  should  be  pleas  traversing 
the  allegation  in  the  declaration  upon  the  point,  and  concluding  to  the 
country.  Where  the  defendant  contends  that  in  fact  no  award  was  made, 
he  should  plead  no  award  made  (see  next  form) ;  hut  where  in  fact  an 
award  was  made,  and  the  defence  is  that  the  arbitrator  would  not  deliver 
it  to  the  defendant  within  the  prescribed  time,  the  plea  should  not  be  ''  no 
award  made,"  but  defendant  should  plead  specially,  that  he  requested  the 
arbitrator  to  deliver  it  to  him  according  to  the  submission,  but  that  he 
refused,  &c. ;  1  Saund.  327  b.,  note  3.  So  if  the  award  were  made  in 
time,  but  be  defective  in  law,  thy  reason  of  facts  not  show^n  in  the  decla- 
ration, the  proper  course  seems  to  be  to  plead  specially,  showing  its  de- 
fect by  reason  of  such  facts;  as  that  the  arbitrator  neglected  to  award 
on  one  of  the  matters  in  dispute  brought  before  him,  so  that  the  award  is 
not  final,  or  is  uncertain ;  see  Mitchell  v.  Stavely,  16  East,  58 ;  Cargej 
V.  Aitcheson,  2  B.  &  C.  170 ;  3  D.  &  R.  433,  S.  C. ;  Watson  on  Awards. 
211 ;  2  Chit.  Gen.  Prac.  106,  123 ;  Hall  v.  Lawrence,  4  T.  R.  588;  see 
Fisher  v.  Pimbley,  11  East,  188.  Where  the  declaration  itself  shows 
that  the  award  is  defective,  the  defendant  should  demur ;  or,  if  the 
declaration  avoid  showing  the  defect,  but  it  appears  on  the  face 
of  the  at^ard  itself,  ^vithout  showing  extrinsic  matter,  the  defendant 
might  set  out  the  award,  and  then  demur.  The  plaintiff's  non-perfor- 
mance of  a  condition  precedent  should  be  pleaded  specially  ;  see  Form, 
&.C.  Hanson  v,  Boothman,  13  East,  23.  So  must  defendant's  performance 
of  the  award  ;  1  Saund.  324 ;  post,   "  Payment,"   &c.      Corruption  or 


(/)  Pleas,  A&c.  7  Wentw/611 ;  see  Wat-  with  interest  from  the  perio(|   of  the 

son  on  Awards;  2  Chit.  Gen.  Pr.  ac. ;  2  last  mentioned  settlfment.     The  defendant 

Stark.    £v.    tit.    "  Av%'ardt<  ;*'    2   Arch,  by  pleaded,  first,  that  the  arbitrator  did  not 

Chit.  4th   ed.  1022',  see  Plummer  v.  Lee,  make  any  award  concerning  the  premises 

2  Mee.  &,  VV.  495,  which  was  an  action  of  in  the  declaration  mentioned  ;  modoetfor- 

debt  on  an  award.     The  declaration  allcg-  mA  ;  2dly,  that  the  day  in  the  declaration 

ed  that  diflferenccs  had  arisen  between  the  in  that  behalf  mentioned  was  not  the  day 

the  plaintiff,  as  administratrix  of  M.   T.,  of  the  last  settlement  next  before  the  mak- 

and  the  defendant,  concerning  certain  sums  ing  of  the  award  ;  3dly,  that  no  such   set- 

of  money  duo  from  the  defendant  to  the  tiement  as  in  the  declaration   mentioned 

plaintiff,   as  administratrix,  as   to  part  of  was  at  any  time  made.     It  appeared  that 

which  there   hnd    beon  a  settlement  on  a  the  date  of  the  last  settlement  was  not  in 

certain  day  in  die  lifetime  of  the  said  M.  dispute  between  the  parties  : — Held,  that 

T.,  to    wit,   on    &c.,     which    settlement  the  second  issue  was  immaterial ;  and  the 

was    the    last     settlement    next     before  jury    having   found    it  for  the  defendant, 

the  making  of  the  award:  and  that  the  the  Court  awarded  a  repleader  as  to  that 

arbitrator    awarded    that  there   was    due  issue : — Held,  also,   that   the   award   was 

from  the  defendant  to  the  plaintifi*  150/.,  sufficiently  certain. 

[+246] 
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partiality  on  the  arbitrator's  part  cannot  be  pleaded;  see  Braddick  v. 
Thompson,  8  East,  344 ;  In  re  Cargey,  2  D.  &  R.  222 ;  2  B.  &  C.  170, 
S.  C. ;  Swinford  v.  Burn,  Gow's  R.  5.  Revocation  of  the  arbitrator's 
power  (when  it  affords  a  defence)  should  be  pleaded  specially.  But  by  3 
&  4  Wm.  4,  c.  42,  s.  39,  it  is.  enacted,  "  that  the  power  and  authority  of 
any  arbitrator  or  umpire  appointed  by  or  in  pursuance  of  stny  rule  of 
court  or  judge's  order,  or  order  of  nisi  prius,  in  any  action,  or  by  or  in 
pursuance  of  any  submission  to  reference,  containing  an  agreement  that 
such  submission  shall  be  made  a  rule  of  any  of  hisnnajesty's  courts  of 
record,  shall  not  be  revocable  by  any  party  to  such  reference,  without  the 
leave  of  the  Court  by  which  such  rule  or  order  shall  be  made,  or  which 
shall  be  mentioned  in  such  submission,  or  by  leave  of  a  judge ;  and  the 
arbitrator  or  umpire  shall  and  may  and  is  hereby  required  to  proceed 
with  the  reference  notwithstanding  any  such  revocation,  and  to  make 
such  award,  although  the  person  making  such  revocation  shall  not  af- 
terwards attend  the  reference  ;  and  that  the  Court  or  any  judge  thereof 
may  from  time  to  time  enlarge  the  term  for  any  such  arbitrator  making 
his  award." 


Plea — denial  of  Award,  {I) 

And  for  a  further  plea  to  the  said  [^rst]  count  the  defendant  saith  that 

the  said did  not  make   the  said   supposed  award  [or   "  umpirage,"] 

in  the  said  first  count  mentioned,  in  manner  and  form  as  the  plaintiff 
hath  above  alleged  ;  and  of  tliis  the  defendant  puts  himself  upon  the 
country,  &c. 


iBAlLEES. 


Non  assumpsit  {ante,  203,)  ^'  will  operate  as  a  denial  of  any  express 
contract  to  the  effect  alleged  in  the  declaration,  and  of  such  bailment  as 
would  raise  a  promise  in  law  to  the  effect  alleged,  but  not  of  the  breach." 
See  New  Rules,  and  ante,  216. 


1.  Plea — that  Defendant  did  take  due  care,  Sfc, 

And  for  a  further  plea  in  this  behalf  the  defendant  saith  that  he  did  use 
due  care,  skill,  and  diligence  in  and  about  the  [**  bleaching  the  said  table- 
cloths," or  *'  did  take  due  and  proper  care  of  the  said  goods  and  chattels 
whilst  he  had   the  same   in  his   possession   and   charge  for   the  purpose 


(I)  See  supra,  244,  245, 
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aforesaid,'*  stating  the  performance  ef  the  promise  in  the  terms  laid  in  the 
declaration] ;  and  of  this  the  defendant  puts  himself  upon  the  country,  A^c 


2.  Plea  to  an  action  against  a  Livery  Stable  Keeper  for  not  taking 
care  of  a  Horse — that  the  carelessness  consisted  in  tying  up  tti 
Hoi'se  with  one  Holier — which  was  done  at  Plaintiff  ^s  request. 

And  for  a  fiirther  plea  in  this  behalf  the  defendant  says  that  he  did  al- 
ways, whilst  he  had  the  charge  of  the  said  horse,  take  due  and  proper 
care  thereof  in  all  respects,  except  in  tying  the  said  horse  up  with  onlj 
one  halter,  and  that  the  defendant,  whilst  he  had  the  said  horse  in  his 
charge  as  aforesaid,  tied  the  said  horse  up  with  one  halter  only,  which 
was  not  a  safe  and  prudent  act^by  the  direction  of  the  plaintiff,  and  that 
the  defendant  would  have  kept  the  said  horse  properly  secured  with  two 
halters  whilst  he  had  the  charge  of  the  said  horse,  if  the  said  plaintiff  had 
not,  on  the  said  day  in  the  declaration  mentioned,  ordered  and  directed 
the  defendant  not  to  tie  up  the  said  horse  with  two  halters,  but  with  one 
only ;  and  the  defendant  further  saith,  that  he  was  not,  whilst  he  had  the 
charge  of  the  said  horse,  guilty  of  any  carelessness,  negligence,  improper 
conduct  or  default  in  taking  care  of  or  keeping  the  said  horse,  other  than 
and  except  the  carelessness,  negligence,  improper  conduct  and  default  in 
tying  up  the  said  horse  with  one  halter  only,  as  aforesaid,  and  which  are 
the  carelessness,  negligence,  improper  conduct  and  default  in  the  decla- 
ration mentioned  ;  and  this  the  defendant  is  ready  to  verify,  4lc. 


f BANKRUPT.  (TO) 


I.  Plea  of  Defendant's  Bankruptcy  and  Certificate  before  Action,{n) 

In  the . 

On  [  4-c.] 

C.  D.     \      And  the  defendant  by his  attorney  saith  (o)  that  af\er 

ats.        >  the  making  of  the  said  promises  [in  debt  **  afler  the  said  debtSi 
A.  6.     ^  were  contracted,"]  and  before  the  commencement  of  this  suit. 


(m)  Pleas  in  actions  by  the  aasigntes,  dence ;    and   such  bankrupt's  certificate, 

AiUe,  226  to  233.^  and  the  allowance  thereof,  shall  be  soffi- 

(n)  This  plea  is  foanded  on  the  statute  cient  evidence  of  the  trading,  bankrupiey, 

6  G.  4,  c.  16,  B.  126,  by  which  it  is  enact-  commission,  and  other  proceedings  prece* 

ed,  <^  that  any  bankrupt  who  shall,  after  dent  to  the  obtaining   such   certificate/* 

his  certificate  has  been  allowed,  be  arrested  The  above  general  plea  of  bankruptcy  is 

or  have  any  action  brought  against  him  for  sufficient  in  the  case  of  an  action  for  tin 

any  debt,  claim  or  demand  proveable  under  recovery  of  a  debt  or  deraaftd  contracMd 

the  commission,  shall  be  discharged  upon  before,  though  not  payable  until  after  the 

common   bail,  and   may  plead   in   general  act  of  bankruptcy  or  fiat,  or  of  a  debt  bona, 

that  the  cause  of  action  accrued^  before  he  fide  contracted  and  payable  after  the  act 

became  bankrupt,  and  may  give  the  act  of  of   bankruptcy  and   oetore   the  fiat,  and 

parliament  and  the  special  matter  in  evi-  which  is  proveeble  by^rtue  of  the  act; 
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to  wit,  on  [^c.  date  of  certificate]^  he  the  defendant  became  a  bankrupt 
within  the  true  tintent  and  meaning  of  the  statute  concerning  bankrupts, 
and  that  the  supposed  causes  of  action  (p)  in  the  declaration  mentioned, 
and  each  of  them,  accrued  to  the  plaintiff  before  the  defendant  so  be- 
came a  bankrupt ;  and  of  this  the  defendant  puts  himself  upon  the  coun- 
try,' &c.  [see  supra,  note  (n)]. 


2.   The  DefendanVs  Bankruptcy  after  Action  brought  and  before  he 

has  pleaded,  (jq) 

And  the  defendant  by his  attorney  saith  that   the  plaintiff  ought 

not  further  to  maintain  his  action,  because  he  saith  that  after  the  making 
of  the  said  promises  in  the  declaration  mentioned,  and   aAer  the  com- 


Charlton  v,  K'mg,  4  T.  R.  156;  Stedoian  at  the  trial,  show  matter  which  impeachos 
V.  Martinnant,  12  East,  664  ;  Westcott  v.  the  validity  of  tbejiat  only,  without  aft'ect- 
Hodgea,  5  U.  ^  Aid.  12;  Altwood  v.  ing  the  certificate;  see  Bateson  v.  Hnrt- 
ParuiH^,  12  Moore,  433,  434,s  n.  (a) ;  4  sink,  4  Eap.  R.  43,  45;  Eden,  2d  ed.  426, 
Bing.  200,  S.  C.  And  if  the  cortificato  427;  and  the  worda  of  the  126ih  aeciion 
were  obtained  after  declaration,  but  before  of  the  act.  The  plea  puts  merely  the  cer- 
piea,  it  would  be  sufficient  to  rely  upon  the  t\ficate  in  issue.  In  toe  case  of  the  bank- 
above  general  plea,  without  pleading  the  ruptcy  and  certificate  of  one  of  several 
bankruptcy  specially,  that  is,  setting  out  debtors,  he  need  not  be  made  a  defendant, 
aii  the  proceedings  .as  in  the  forms,  post ;  Form  5,  an/e,  199,  o.  (z).  If  joined,  and 
Tower  r.  Caroeroo,  6  East,  413;  Harris  v.  he  plead  his  certificate,  the  plaintiff  may 
James,  9  id.  82.  But  if  the  certificate  reply,  see  tcf.,  or  may  enter  a  nolle  prose- 
were  not  allowed  until  after  plea  pleaded,  qui  as  to  him,  (postf  "  Nolle  Prosequi  ") 
it  should  be  pleaded  puis  darrein  continu-  and  proceed  against  the  other  debtors  ; 
aoce,  stating  the  proceedings;  see  form,  Noke  v.  Ingham,  1  Wils.  89;  Moravian. 
post  ;  Todd  v.  Alaxfield,  6  B.  ^k.  C.  105;  Hunter,  2  M.  A  Sel.  444  ;  2  Rose,  264, 
9  D.  &  R.  171,  S.  C.  The  general  plea  S.  C. ;  Grant  v.  Jackson,  Pcake,  R.  2U3. 
of  bankruptcy,  must,  it  is  held,  conclude  A  bankrupt's  promise  to  pay  a  debt  barred 
to  the  country  ;  Sheen  v.  Garrett,  6  Bing.  by.his  certificate,  must  be  in  writing,  and 
686;  4  M.  &  P.  525,  S.  C. ;  see  Miles  v.  signed  by  him  or  his  agent;  6  G.  4,  c.  116, 
Williams,  1  P.  Wms.  258;  10  Mod.  160  s.  131.  When  the  promise  is  conditional, 
and  847,  S.  C.  It  does  not  require  the  (bat  not  otKerwise,)  it  seems  the  declara- 
signature  of  counsel  in  either  of  the  courts;  tion  should  be  special,  showing  such  con- 
ante,  21,  note  (g).  The  defendant  cannot  dition,  &.c. ;  see  Chit.  jun.  Contr.  2d  ed. 
giva  his  bankruptcy  in  evidence  under  the  158;  and  form,  ante,  146.  Under  the 
general  issue;  Gowland  v.  Warren,  1  <tmt/t7ar  to  the  common  plea  of  bankrupt- 
CaoDpb.  363;  Stedman  r.  Martinnant,  12  cy,  the  defendant b  absolute  ratification  or 
East,  664.  The  plaintiff  cannot  reply  new  promise  after  his  certificate,  might, 
jpeirta//y  to  a  plea  of  the  defendant's  bank-  it  seems,  be  given  in  evidence.  A  plea 
ruptcy  pleaded  generally  under  the  statute,  by  a  bankrupt  that  the  plainiilT  had  elect- 
he  has  merely  to  add  the  similiter  to  the  ed  to  prove  under  the  commission,  see  6 
general  plea  of  bankruptcy,  under  which  G.  4,  c.  16,  s.  59,  held  bad;  Harlcy  v. 
he  nay  show  any  special  matter  proving  Greenwood,  5  B.  &  Al.  95. 
tfee  invalidity  of  the  certificate,  or  defeat-  (o)  Non-assumpsit  might  also  be  plead- 
ing or  avoiding  its  operation,  either  in  ed;  but  this  is  not  advisable,  where  the 
reapect  of  the  grounds  mentioned  in  the  certificate  affords  a  clear  defence,  and  there 
aoi,  Wilson  v.  Kemp,  2  M.  &.  Sel.  549;  is  no  ground  for  disputing  the  debt;  as 
Hughes  r.  Morley,  1  U.  &  Al.  22;  see  defendant,  if  he  failed,  would  be  liable  to 
•ect.   130  of  6  G.  4,  c.  16  ;  or  on  account  costs  of  proving  it. 

of  fraud,  diu}.,  Horn  v.  Ion,  4  B.  &  Ad.         (p)    This   form   must   be   adhered   to; 

78.     To  support  the  plea  'f  bankruptcy  Charlton  v.  King,  4  T.  R  155;    Sheen  v. 

tiie  dalendaol  has  only  to  produce  bis  cer-  Garrett,  6  Bing.  688,  689. 
tilicaie  duly  allowed;  Tf^orv.  Welsford,         (f)  See  ante,  247,  note  (n).    Plea  puis 

Moody  dlL  M.  503;  6  G.  4,  c.  16,  a.  126.  darrsin  eonHnuancs,  sea  form  4. 
Tbo  plaintiir  capoot,  it  Mama,  in  anfwer 

[^248] 
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iDencement  of  this  suit,  to  wit,  on  [4*^.],  lie  the  defendant  became  a  bank- 
rupt [S^c,  conclude  as  in  Form  1. 


3.  Replication  to  the  above  Pleas,  (r) 


4.  Plea  puis  darrein  continuance  of  Defendant's  Bankruptcy  and 

Certificate, 

As  to  the  commencement  of  the  plea-,  see  post,  **  Pleas  puis  darrein  continu- 
anceJ*'  The  tradings  petitioning  creditor's  deht^  act  of  bankruptcy^  fiat^  ad" 
judication,  and  notice  of  meetingss,  should  be  stated  as  in  Form  5,  post,  250, 
to  the  asterisk,  and  then  proceed  as  follows  :]  And  the  defendant  further 
saith  that  the  said  several  meetinj^s  were  duly  appointed  for  his  surrender- 
ing himself,  and  making  a  full  disclosure  and  discovery  of  his  estate  and 
eifects,  and  finishing  his  examination  under  the  said  fiat,  according  to  the 
form  of  the  said  statute  in  that  case  made  and  provided  ;  and  that  the  de- 
fendant, on  the  said  [4'^-]  ^^  ^^^  place  so  appointed  in  that  behalf,  duly 
surrendered  himself  to  the  said ,  so  being  such  commissioner  as  afore- 
said, and  duly  signed  and  subscribed  such  surrender,  and  submitted  him- 
self to  be  from  time  to  time  examined  touching  the  disclosure  and  dis- 
covery of  his  estate  and  effects  ;  and  at  the  last  of  the  said  meetings,  to 
wit,  on  the  said  [4*^0  ^^  ^^^  place  so  appointed  in  that  behalf,  finished 
his  examination,  upon  oath,  before  the  said  commissioner ;  and  the  de- 
fendant upon  such  his  examination  made  a  full  disclosure  and  discovery 
of  his  estate  and  efiects  ;  and  the  defendant  further  saith  that  he  hath  al- 
ways, from  the  time  of  the  issuing  the  said  fiat  hitherto,  in  all  tilings  con- 
formed himself  to  the  said  statute  concerning  bankrupts,  and  that  he  the 
defendant  having  so  duly  surrendered,  and  in  all  things  conformed  him- 
self to  the  said  statute,  at  the  time  of  the  issuing  of  the  said  fiat  in  force 
concerning  bankrupts,  afterwards,  to  wit,  on  [4*^0)  ^^^  ^^  divers  other 

days  tand  times  afterwards,  and  before  the day  of ,  a.  d. , 

[the  day  of  allowance,]  three-fifths  in  number  and  value  of  the  creditors 
of  the  defendant,  so  being  such  bankrupt  as  aforesaid,  who  were  credit- 
ors for  not  less  than  ^20,  &nd  who  had  duly  proved  their  debts  under  the 
said  fiat,  (s)  signed  a  certificate  of  the  conformity  of  the  defendant,  such 
bankrupt  as  aforesaid,  with  the  said  statute,  at  the  time  of  the  issuing  of 
the  said  fiat,  in  force  concerning  bankrupts,  and  such  three-fifths  (s)  of 
the  said  creditors  then  thereby  testified  their  consent  that  the  [thefolloW' 
ing  is  the  common  form  of  certificate]  said  commissioner  of  the  said  Court 


(r)  See  ante,  247,  note  (it)  ',    and  ante,  tors,  or  by  nine-tenths  in  number  of  sacb 

21,  Form  2.  creditors,  who  shall  thereby  testify  their 

(s)  Or,  after  six  calendir  months  from  consent  to  the  said  bankrupt's  discfaar^ge  at 

the  last  examination  of  the  bankrupt,  the  aforesaid  ;'*  6  G.  4,  c.  16,  s.  122;  and  aee 

certificate  may  be  signed  "either  by  three-  further  as  to  the  certificate^  id. 
fifths  in  number  and  value  of  such  credi- 

[«49J 
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might  sign  and  seal  the  said  c^ificate  as  hereinafter  mentioned,  and  that 
the  defendant,  such  bankrupt  as  aforesaid,  should  have  such  allowance 
and  benefit  as  are  given  to  bankrupts  bj  the  statutes  made  and  then  in 
force  concerning  bankrupts,  and  should  be  discharged  from  all  debts  due 
by  him  when  he  became  bankrupt,  and  from  all  claims  and  demands 
proveable  under  the  said  fia^,  in  pursuance  of  the  same  statutes  ;  and  the 
defendant  further  satth  that  the  said  commissioner  afterwards,  [and  after 
the  expiration  of  six  calendar  months  from  the  last  examination  as  afore^ 
said  of  the  defendant,  as  isuch  bankrupt  as  aforesaid,  (t)\  to  wit,  on  the 
day  and  year  last  sroresaid,  by  his  certain  certificate,  being  the  said  cer- 
tificate Signed  by  the  said  three-Jifths  of  the  said  creditors  as  aforesaid,  in 

writing  under  his  hand  and  seal,  did  certify  to ,  then  being  Lord 

High  Chancellor  of  Great  Britain,  and  to  the  Right  Honorable  the  Chief 
Judge  and  their  Honors  the  other  Judges  of  the  Court  of  Review  in 
Bankruptcy,  amongst  other  things,  that  the  defendant  had  surrendered 
himself  to  the  said  commissioner  as  aforesaid,  and  signed  and  subscribed 
such  surrender,  and  submitted  to  be  examined  as  aforesaid,  and  had  fin- 
ished his  examination,  and  thereby  made  a  full  disclosure  and  discovery 
of  his  estate  and  effects,  and  in  all  things  conformed  himself  to  the  said 
statutes,  and  that  there  did  not  appear  to  him  any  reason  to  doubt  the 
truth  or  ftillness  of  such  discovery,  and  also  that  the  creditors  whose  names 
were  subscribed  to  that  certificate,  being  the  certificate  signed  by  the  said 
three-fifths  of  the  said  creditors  as  aforesaid,  were  full  three-fifths  in  num- 
ber  and  value  of  the  creditors  of  the  defendant,  such  bankrupt  as  afore- 
said, who  had  proved  their  debts  under  the  said  fiat  to  the  amount  of  ^0 
or  upwards,  and  that  it  did  appear  to  him  the  said  commissioner,  by  due 
proof  by  affidavit  in  writing,  that  such  several  subscribing  creditors,  or 
some  person  by  them  respectively  authorized  thereunto,  had  signed  that 
certificate,  and  thereby  testified  their  consent  to  the  said  commissioner 
signing  and  sealing  the  same,  and  to  the  defendant  having  such  allowance 
and  benefit  as  by  the  said  statutes  were  allowed  to  bankrupts,  tand  to  the 
defendant,  such  bankrupt  as  aforesaid,  being  discharged  from  all  debts 
due  by  him  when  he  became  bankrupt,  and  from  all  claims  and  demands 
proveable  under  the  said  fiat,  in  pursuance  of  the  same  statutes :  and  the 
defendant  in  fact  further  saith,  that  the  said  certificate  having  been  so 
made,  signed  and  sealed,  and  allowed  as  aforesaid,  afterwards,  and  after 
the  last  pleading  in  this  cause,  [or  *«  after  the  issuing  of  the  jury  process 
in  this  cause,"]  that  is  to  say,  after  the  last  continuance  of  thepl«a  afore- 
said, to  wit,  after  the day  of ,  a.  d. ,  and  -before  this  day, 

to  wit,  on  the  [^c]  was  in  due  manner  laid  before  the  said  Lord  High 
Chancellor  of  Great  Britain,  for  the  allowing  and  confirming  the  same, 
and  the  defendant  then  made  an  oath  in  writing  that  such  certificate  and 
consent  of  the  creditors  were  obtained  with6ut  fraud,  and  such  certificate 

W9B  thereupon  then  in  due  form  of  law  allowed   and^  confirmed  by  the 

-        -      ■       -    -  ...  ill 

(<)  When    nnneoeMary,  Me  supra,  note  («). 
Vol.  I.  86  [«60] 
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said  Lord  High  Chancellor,  according  to^he  form  of  the  statute  in  sach 
case  made  and  provided  ;  and  the  defendant  further  saith  that  the  said 
several  causes  of  action  in  the  said  declaration  mentioned,  accrnedf  and 
each  and  every  of  them  did  accrue,  to  the  plaintiff  before  the  defendant 
so  became  a  bankrupt  as  aforesaid ;  and  this  the  defendant  is  readj  to 
verify ;  w:herefore  he  prays  judgment  if  the  plaintiff  ought  further  to 
maintain  his  aforesaid  action  thereof  against  him,  &c.  [^Obtain  caunsePs 
signature  and  affidavit  of  truths  as  post,  ^^  Pleas  puis  darrein  continuance 9^* 
and  see  notes  there, 


5.  Plea  of  Plaintiff*  8  Bankruptcy  since  the  Cause  qf  Action 

accrued,  (u) 

Ajid  for  a  further  plea  in  this  behcdf  the  defendant  saith  that  the  plaimr 

tiff  before  and  on  the day  of ,  a.  d. ,  and  from  thence  con* 

tinually  until  the  issuing  the  fiat  in  bankruptcy  hereinafter  mentioaed, 
was  a  [tailor]  and  draper,  dealer  an'd  chapman,  and  exercised  the  trade 
of  a  [tailor]  and  draper,  and  was  a  trader  within  and  subject  to  the  pro- 
visions of  the  statute  passed  in  the  6th  year  of  the  reign  of  his  late  Ma|6»- 
ty  King  George  the  Fourth,  intituled  *'  An  act  to  araencl  the  Laws  relat- 
ing to  Bankrupts  ;"  and  that  the  plaintiff  so  exercising  such  trade^  and 
being  such  dealer  and  chapman  and  trader  as  aforesaid,  on  the  day  and 
year  last  aforescud,  became  and  was  indebted  to  one  G.  F.  a  subject  of 
this  realm,  in  the  sum  of  <£100  and  upwards,  for  a  true  and  just  debt  due 
and  owing  to  him  from  the  plaintiff,  and  the  plaintiff  being  so  indebted  as 
aforesaid,  and  so  exorcising  the  said  ttrade  and  being  such  dealer  aad 
chapman  and  trader  as  aforesaid,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  became  and  was  (v)  a  bankrupt  within  the  true  intent  and 
meaning  of  the  said  statute,  and  that  thereupon  the  said  debt  continuing 
due,  afterwards,  to  wit,  on  f  4*^.]  a  certain  fiat  of  bankruptcy,  upon  the 
petition  of  the  said  £.  F.,  was  duly  issued  by ,  Lord  High  Chancel- 
lor of  Great  Britain,  under  his  hand,  directed  to  his  Majesty's  Court  of 
Bankruptcy,  {x)  by  which  fiat  the  said  Chancellor  did  authorize  the  said 
G.  F.  to  prosecute  his  said  complaint  in  the  said  Court  of  Bankruptcy  kk 


(u)  See  Gwinnis  r.  Carroll,  2  M.  &  R.  pica  pUad«d,  it  must  be  pleaded  puis  dar^ 

132.     It  is  cleor  thai  since  the  New  Rules  rein  continuance^  see  supra.     Form  of  re- 

t>n   Pleadings,  this   defence   must  be  spe-  plication  denying  bankiuptry,  Ac.  Cnttoa 

cially  pleaded.    If  the  bankruptcy  occurred  r.  Jamea,  3  C.  <&  P.  505  ;  M.  &  Mai.  fgF^ 

-after  the  writ  was  issued,  the   plea  should  S.  C. ;  and  forms,  ante,  228  to23i. 
be  in  bar  of  the/wrMer  maintenance  of  the         (v)  See  Gwinnis  v,  Carroll,  2M,A,tt. 

action,  see  Form  2,  aiUe,  248.     The  bank-  132. 

mpicy  of  one  of  the  plaintiffs,  see  ante,  12,         (x)  This  form  is  adApte<f  to  the  case  ot 

note  Ig),  may  also  be  pleaded  in  bar  in  the  a  London  fiat.     In  the  instance  of  a  coim* 

above    form,  see   also   form,  &c.  Deun  77.  try  fiat  directed  to  commiaaioBera,  aoe  tlM 

James,  1  Ad.  &  E.  609  ;  1  N.  «&  Man.  392,  12ih,  14th  and  15ih  sections  of  the  1  &  2 

5.  C. ;  provided  the  defendant  be  not  un*  W.  4,ii.  56,  4br  ^atabhabing  tfat  Comtof 

der  terras  o^  pleading  iaauably,  see  antCf-  fiaekruptcj. 
19,  20,  note  (a).    If  tb«  defeace  aroaa  %fUr 
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that  behalf  as  by  the  said  fiat  duly  filed  and  entered  of  record  and  now 
in  the  said  Court  of  Bankruptcy,  being  a  record  of  the  said  Court  of 
Bankruptcy,  (y)  refereifce  being  thereunto  had,  fully  appears  ;  by  virtue 
of  which  said  fiat  and  by  force  of  the  statute  in  such  case  made  and  pro- 
videdf  £.  F.  being  one  of  the  Commissioners  of  the  said  Court  of  Bank- 
ruptcy, afterwards,  to  wit,  on  [4'^«]  did  in  due  form  of  law  find  that  the 
plaintiff  had  become  and  was  a  bankrupt  before  the  issuing  of  the  said  fiat 
within  the  true  intent  and  meaning  of  the  said  first-mentioned   statute ; 
and  did  then  declare  and  adjudge  the  plaintif]*to  be  a  bankrupt  accordingly, 
as  by  the  said  adjudication  now  remaining  of  record  in  the  said  Court  of 
Bankruptcy,  reference  being  thereunto  had,  will  appear ;  and  afterwards 
[**  and  before  the  commencement  of  this  suit,"  J  to  wit,  on,  [Sfc]  being  the 
date  of  the  said  adjudication  the  said  E.  F.  so  being  such  commissioner 
as  aforesaid,  duly  made  a  memorandum  of  the  said  adjudication,  as  by 
the  said  memorandum  now  remaining  of  record  in  the  said  Court  of 
Bankruptcy,  reference  being  thereunto  had,  will  more  fully  appear ;  and 
the  defendant  further  says,  that  afterwards,  [''  and  before  the  commence- 
ment of  this  suit/']  to  wit^  on  [4*^-]  the  plaintiff  then  remaining  and  con- 
tinuing a  bankrupt,  the  said  E.  F.  so  being  such  commissioner  as  afore- 
sud,  by  writing  under  his  hand  appointed  G.  G.  to  be  the  official  assignee 
of  the  estate  and  effects  of  the  plaintiff  under  the  said  fiat  to  act  with  the 
assignee  or  assignees  to  be  thereafter  chosen  by  the  creditors  of  the  said 
bankrupt,  as  by  the  memorandum  of  the  said  appointment  now  remaining 
of  record  in  the  said  Court  of  Bankruptcy,  reference  being  thereunto  , 
had,  will  more  fully  appear ;  and  the  defendant  further  saith  that  the  said 
Coioniissioner  did  then,  to  wit,   on  [i^c-]  aforesaid,  cause  a  certain  no- 
tice  (z}  to  be  given  and  published  in  the  London  Gazette,  whereby  aAer 
reciting  [set  out  fiotice]  that  a  fiat  in  bankruptcy  had  been  awarded  and 
issued  forth  against  the  plaintiff,  and  that  he  had  been  declared  bankrupt, 
he  the  plaintiff  was  required  to  surrender  himself  to  £.  F.  Esq.  a  Com- 
missioner of  his  Majesty's  court  of  Bankruptcy,  on  [^r.]  at  eleven  of  the 
clock  in  the  forenoon,  and  on  [4*^-]  ^^  eleven  of  the  clock  in  the  forenoon 
precisely  at  the  tCourt  of  Bankruptcy  in  Basinghall-street,  in  the  city  of 
London,  and  make  a  full  discovery  and  disclosure  of  his  estate  and  effects, 
when  and  where  the  creditors  of  the  plaintiff  were  to  come  prepared  to 
prove  their  debts,  and  at  the  first  sitting  to  choose  assignees,  and  at  the 
last  sitting  the  plaintiff  was  required  to  finish  his  examination, and  his  said 
creditors  were  to  assent   to   or  dissent  from  the  allowance  of  his  certifi- 
cate ;*  and  the  defendant  further  saith  that  the  said  first  meedng  was  duly 
holden  at  the  time  and  place  so  appointed,  and  that  at  the  said  first  of  the 
said  meetings,  to  wit,  on   [^c]  aforesaid,  at   the  Court  of  Bankruptcy 
aforesaid,  he  the  plaintiff  then   remaining   and  continuing  a  bankrupt, 
O.  R.  M.  of  { S^c]  was  nominated  and  chosen  by  the  major  part  in  value 
of  the  creditors  of  the  plaintiff  who   had  under  the  said  fiat  proved  their 


(y)  See  1  ^k  2  W.  4,  c.  56,  a.  14.  (s)  fd,  8.  20. 

[t252] 
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debts  to  be  <£10  and  upwards,  to  be  assigoee  of  the  estate  and  effects  of 
the  plaintiff,  and  afterwards  [**  and  before  the  commencement  of  this 
suit,"]  to  wit,  on  [Sfc]  the  said  £.  F.  so  being  such  Commissioner  as 
aforesffidf  approved  of  and  ratifiied  and  confirmed  the  said  choice,  and  ap^ 
j^mnted  the  said  G.  R.  M.  assignee  of  the  said  estate  and  effects  «K^cor- 
dingly,  and  afterwards  [^*  and  before  the  commencement  of  this  suit,"]  to 
wit,  on  the  day  and  jear  last  aforesaid,  the  said  G.  R.  M.  accepted  the 
said  trust  and  appointment,  as  by  the  memoranda  of  the  said  nomination 
and  choice,  and  of  the  said  appointment  and  of  the  said  acceptance  of  the 
said  trust  and  appointment,  now  respectively  remaining  of  record  in  the 
said  Court  of  Bankruptcy,  reference  thereunto  respectively  being  had, 
fully  appear ;  by  reason  of  which  iaid  premises  and  by  force  of  the  statute 
in  such  case  made  and  provided,  the  said  G.  G.  and  G.  R.  M.  then  and 
after  the  said  supposed  causes  of  action  accrued,  [*'  and  before  the  con^- 
mencement  of  this  suit,"]  became  and  were  and  are  assignees  of  the  es- 
tate and  effects  of  the  plaintiff  as  such  bankrupt,  and  entitled  to  the  said 
supposed  debts,  sums  of  money  and  causes  of  action  in  the  said  declara- 
tion mentioned,  and  each  and  every  of  them  ;  and  this  the  defendant  is 
ready  to  verify,  &c.     \C(mnseVs  signature^ 


6.  Replication  to  a  Plea  of  the  Bankruptcy  of  one  of  the  Plainiiffs, 
that  he  assigned  his  Share  and  Interest  to  the  other  Plaintiffs 
before  the  Bankruptcy,  (a) 

And  the  plaintiffs  say  thaf  before  the  said  plaintiff  J.  W.  became  a 
bankrupt  as  in  the  said  plea  mentioned,  to  wit,  on  [4*^0  ^^^  ^^  divers 
days  and  times  afterwards,  the  plaintiffs  were  co-partners  in  the  business 
of  [distillers,]  and  carried  on  the  said  business  as  such  co-partners,  and 
that  heretofore  and  f before  such  bankruptcy,  to  w^it,  on  [Sfc.\  the  said 
co-partnership  was  dissolved  upon  certain  terms,  to  wit,  the  terms  con- 
tained in  the  indenture  hereinafter  mentioned  and  set  forth  and  as  there- 
in alleged,  and  the  plaintiffs  further  say  that  the  said  promise  in  the  de- 
claration mentioned  was  made,  and  the  said  several  moneys  and  causes 
of  action  therein  mentioned  became  due  and  accrued  to  the  plaintiffs  as 
such  co-partners  during  their  said  partnership  and  befoVe  the  making  of 
stich  indenture,  and  the  plaintiffs  further  say  that  at  and  upon  the  disso- 
lution of  the  said  co-partnership,  and  before  the  said  J.  W.  became  a 
bankrupt  a&  aforesaid,  to  wit,  on  [Sfc]  aforesaid,  by  a  certain  indenture 
then  made  between  the  said  plaintiff  J.  W.  of  the  one  part,  and  the  said 
plaintiffs  W.  S.  and  M.  S.  of  the  other  part,  which  indenture  sealed  with 

(a)  See  form  ond  law,  Deoti  v.  James,!  tate  and   interest,  Ac.   were   assigned  in 

Ad.  &  £.  809,  note  (a)  ;  1  N.  «&  M.  392,  manner,"   &.c.  aee  Dean  r.  James,  ukisu- 

S.  C. ;  Buck  V.  Lee,  1  Ad.  &.  E.  804.  The  pra.     Plea  to  an  action  by  assignees^  that 

replication  may  be  us  to  the  whole  or  part  the  bankrupt  assigned  the  debt  to  a  third 

of  the  demand,  *^  that- it  accrued  after  the  person  before  action,  ante,  231,  Form  10. 
assignment,  without  this,  that  all  the  cs- 
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the  seal  of  the  said  J.  W.  the  plaintifTs  now  bring  here  into  Court,  afl^ 
reciting  that  [set  out  the  indenture  in  th^  past  tense,  at  least  those  parts  which 
show  th&€LSsignment  of  the  bankrupt's  share  and  interest  to  the  other  partners] ; 
of  all  which  the  defendant  afterwards  and  before  the  said  J.  W.  became  a 
bankrupt,  to  wit,  on  [Spc."]  aforesaid  had  notice ;  (6)  and  the  plaintiffs  fur- 
ther say  that  the  plaintiffs  W.  S.  and  M.  S.  have  always  performed  the 
said  indenture  on  their  part,  and  that  the  action  was  commenced  under' 
and  by  virtue  of  the  said  indenture  upon  and  in  respect  of  the  said  causes 
of  action  in  the  declaration  mentioned;  and  to  recover  the  moneys  there- 
in mentioned,  for  the  sole  use  and  benefit  of  the  said  W.  S.  and  M.  S. 
who  alone  became  and  were  and  are  beneficially  interested  therein  and 
entitled  thereunto  by  virtue  of  the  said  indenture,  and  not  in  any  manner 
for  the  use  or  benefit  of  the  said  J.  W.  or  his  said  assignees  or  creditors 
under  the  said  fiat,  [and  that  the  assignees  of  the  said  J.  W.  under  the 
said  fiat  have  not  claimed  and  cannot  claim,  nor  do  they  claim  any4)ene- 
fit  from  the  said  causes  of  action  in  the  declaration  mentioned,  or  either 
of  them  or  any  part  thereof  J ;  and  this  the  plaintiffs  are  ready  to  veri- 
fy, &c. 


BILLS  OF  EXCHANGE,  (c) 


1.    PLEAS    IN   DENIAL. 

1.  Drawer  or  Indorsee  v.  Acceptor ;  Plea  that  Defendant  did  not 

accept,  (d) 

The  defendant,  by his  attorney,  as  to  the  said  [frst]  count,  saith 

that  he  the  defendant  did  not  accept  the  said  supposed  bill  of  exchange  in 


(h)  This  allegation  is  essential ,  Dean  v.  fdlldant  pleaded  that  the  bill  of  exchange 

James,  1  Ad.  &  E.  8U9,  note  (a)  ;  1  N.  &.  in  the  first  count  mentioned  was  paid  when 

M.  3dS,  S.  C. ;   Buck  v.  Lee,  1  Ad.  &  £.  due,  and  also  as  to  the  first  count  that  he 

804.  did  not  promise,  and  as  to  the  other  counts 

(c)  By  the  new  rules  on  pleading  in  ac-  that  he  put  himself  upon  the  country : — 

lions  on  bills  and  notes,  "  the  plea  of  non  Held,  that   the    plaintiff  was  justified    in 

assumpsit  shall  be  inadmissible.     In  such  treating  each  as  a  separate  pica,  though  the 

actions,  therefore,  a  plea  in  denial  must  second  was  declared  inadmissible  by  the 

traveMe  some  matter  of  fact,  e.g.  the  draw-  new  Rules,  and  the  last  put  nothing  in  is- 

iog,  or  making,  or  indorsing,  or  accepting,  sue  ;  and  that  he  was  therefore  justified  in 

or  presenting,  or  notice  of  dishonor  of  the  signing  judgment,  there  being  no  rule  to 

bill  or  note.**    *'  Matters  in  confession  and  plead  double;  Hockley  v.  Sutton,  2  Dovvi. 

avoidance,  including  not  only  those  by  way  P.  C.  700. 

of  discharge,  but  those  which  show  the  {d)  This  plea  merely  denies  that  the  de- 
transaction  to  be  either  void  or  voidable  in  fendant  accepted  the  bill  as  set  out  in  the 
point  of  law  on  the  ground  of  fraud  or  declaration.  It  admits  the  plaintiff  *s  title, 
otherwise  shall  be  specially  pleaded,  e'.  g.  See  a  plea  that  the  bill  is  not  properly 
drawing  J  indorsing ,  accepting ,  ^c.  bills  or  stamped, /)05^,  258,  Form  19  ;  or  has  been 
nates  by  way  of  accommodation ,'^  Sfc.  We  alter|^d,  post,  258  to  260.  The  above  plea 
have  Been  that  non  assumpsit  to  a  count  on  puts  the  plaintift'  upon  the  necessity  of 
•  bill  or  note,  may  be  treated  as  a  nullity,  proving  the  handwriting  of  the  defendant 
ante,  203.  To  a  declaration  on  a  bill  of  or  his  authorized  agent,  by  calling  a  wit- 
exchange,  with  the  common  count,  the  de-  ness  who  can  prove  the  handwriting  or  that 
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f  that  count  mentioned  as  therein  alleged ;  and  of  this  the  defendant  puts 
himself  upon  the  country,  &c.     [Add  plea  to  the  other  count. 


2.  Payee  or  Indorsee  v.  Acceptor  of  a  Bill  with  a  qualified  Accept- 
ance,  ( Form  1 1 ,  ante,  80)  ; — Denial  of  Presentment  according  to 
Acceptance,  (e) 

The  defendant,  by his  attorney,  as  to  the  said  [first]  count,  saith 

that  the  said  bill  of  exchange  in  the  said  first  count  mentioned  was  not 
presented  at  the  said  Messrs.  G.  and  H.,  bankers,  London  aforesaid,  [this 
should  be  in  the  words  of  the  acceptance^]  as  in  that  count  alleged ;  and  of 
this  the.defendant  puts  himself  jipon  the  country,  ^c. 


3.  Drawer  v.  Acceptor  of  a  BUly  accepted  payable  on  a  contingency, 
(Form  14,  ante,  81) ; — Denial  that  the  event  has  occurred,  (f) 

The  defendant,  by his  attorney,  as  to  the  said  [first]  count,  saith 

that  he  the  defendant  did  not  receive  the  said  debt  in  the  said  first  count 
mentioned  in  that  behalf,  [according  to  the  fact,]  as  in  that  count  alleged ; 
and  of  this  the^defendant  puts  himself  upon  the  country,  &c. 


4.  Plea  that  Acceptor  paid  the  BUI  when  due.  (g) 

The  defendant,  by his  attorney,  as  to  the  said  [first]  count,  saith 

that  the  defendant  [or  if  the  action  be  against  the  drawer  orjndorserj  "that 
the  said  G.  H."]  did  pay  the  said  bill  of  exchange  in  the  said  first  (fount 
mentioned  when  the  same  became  due  and  payable,  according  to  the  tenor 
and  effect  thereof;  and  of  this  the  defendant  puts  himself  upon  the  coun- 
try, Slc. 


f  5.  Drawer  not  being  Payee  and  having  taken  up  the  Bill  v.  Accept- 
tor,  (Form  2,  ante,  76)  ; — That  the  BUI  was  not  returned  to  the 
Plaintiff,  {h)  ' 

The  defendant,  by  —  his  attorney,  as  to  the  said  [first]  count,  saith 
that  the  said  bill  of  exchange  in  the  said  first  count  mentioned  was   not 

defondant  admitted  that  be  had  accepted  promise ;  and  defendant  has  to  be^In  at  the 

the  bill.  4rial  and  prove  the  payment.    The  nfain- 

(e)  This  plea  only  reqaires  proof  from  tiff's  case  is  admitted.     Where  the  bill  is 

the  plaintin  that  he   presented  the  bill  at  paid  after  dishonor,  there  must  be  a  plea 

the  particular  place  ;  see  1  &  2  G.  4,  c.  78 ;  of  payment  in  accord  and  satisfaction,  see 

Gibb  V.  Mather,  1  M.  &.  Sc.  317.  post,  "  Payment  ** 

(/)  This  plea  puts  the  plaintiff  on  proof  (A)  The  plaintiff  has  only  to  prove  upon 

that  the  contingency  has  happened,  but  ad-  this  plea  that  he  took  up  toe  bill  after  its 

mits  the  rest  of  his  case.  dishonor. 

(g)  This  is  a  plea  of  performance  of  the 

[f265] 
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returned  to  the   plaintiff  (t)  as  in  that  count  alleged  ;  and  of  this  the  de- 
fendant puts  himself  upon  the  country,  &c. 


6.  Indorsee  v.  Acceptor ; — Denied  of  Indorsement,  (k) 

The  defendant,  by his  attorney,  as  to  the  said  \Jirst'\  count,  saith 

that  he  the  defendant  [or  **  G.  H."]  did  not  indorse  the  said  bill  of  ex- 
change in  the  said  first  count  mentioned  to  the  plaintiff,  [or  *<  to  the  said 
L.  M."  if  any  intermediate  indorsement  he  disputed^  (iy\  as  in  that  count 
cdleged  ;  and  of  this  the  defendant  puts  himself  upon  the  country,  6lc, 


7.  Indorsee  v.  Drawer ; — Tliat  Defendant  did  not  draw  theBill.  (m) 

The  defendant,  by his  attorney  as  to  the  said  [frst]  count,  saith 

that  he  the  defendant  did  not  make  or  draw  the  said  supposed  bill  of  ex- 
change in  the  said  first  count  mentioned  as  in  that  count  alleged ;  and  of 
this  the  defendant  puts  himself  upon  the  country,  &,c. 


8.  Indorsee  v.  Drawer,  default  acceptance,  (see  Form  6,  ante,  78  ;) — 

that  Drawee  did  accept,  (n) 

The  defendant,  by his  attornej",  as  to  the  said  [frstl  count,'  saith 

that  the  said  £.  F.  did  Accept  the  said  bill  of  exchange  in  the  said  first 
count  mentioned  when  the  same  was  so  presented  to  him  for  acceptance 
thereof;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


9.  To  the  like ; — That  Bill  was  not  presented  for  Acceptance,  (p) 

The  defendant,  by his  attorney,  as  to  the  said  [first]  count,  saith 

that  the  sedd  bill  of  exchange  in  the  said  first  count  mentioned  was  not 
presented  tto  the  said  £.  F.  for  acceptance  in  manner  and  form  as  the 
plaintiff  hath  above  alleged  ;  and  of  this  the  defendant  puts  himself  upon 
the  country,  &c. 


(t)  If  the  allegation  be  that  "  the  bill  or  has  been  improperly  altered,  see  post, 

taken   up  and  paid  by  the  plaintiff,"  258,   Form  J9,   and   post,  258,  259,  260, 

then  the  traverse  should  be    framed   ao-  Forms  20,21,22. 

mord'mg\y.  (n)  The  defendant  has  to  prove  the  ae- 

(k)  Thifi  plea  require*  do  other  proof  'ceptance  alleged  by  him.     The  plaintiff's 

Iroro  the  plaintiff  than  the  indorser's  band-  case  is  ia  other  respects  admitted.     The 

writing.  acceptance  of  aa  inland  bill  must  be  in 

(/)  Bee  MHte,  77,  and  id.  sole  (y)  writing  upon  the  bill,   1  dt  2  G.  4,  c.  78, 

(m)  The  plaintiff  has  only  to  prove  oa  a.  2. 

tbe  trial  in  answer  to  this  plea,  the  dofen-  (o)  The  plaintiff  will  defeat  this  ptoa 

4«it'a.  basd-writiiif .     The  remainder  of  aimply  by  proving  a  presentment  for  ac- 

Um  plaisciff 'a    caae    ia    admiUed.      Flea  ceptance  before  action, 
where  the  instrument  is  not-duly  atamped, 
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10.  Indorsee  v.  Drawer  of  BiU  payable  after  sight,  default  accept 
tance  (or  payment)  ; — That  BiU  was  not  presented  for  acceptanot 
in  due  time,  (  p) 

The  defendant,  hj his  attorney,  as  to  the  said  [first]  count,  saith 

that  Ae  said  bill  in  the  first  count  mentioned  was  not  duly  and  within  a  ' 
reasonable  and  proper  time  in  that  behalf,  presented  Xo  the  said  £.  F. 
for  his  acceptance  thereof;  and  of  this  the  defendant  puts  liimself  upon    . 
the  country,  Ac. 


11.  Indorsee  v.  Drawer,  default  acceptance; — That  the  Defendant 

had  not  due  notice  of  Non-acceptance .  (q) 

The  defendant,  by his  attorney,-  as  to  the  said  [first]  count,  saith 

that  he  the  defendant  had  not  due  notice  of  the  non-acceptance  of  the 
said  bill  of  exchange  in  the  said  first  count  mentioned,  as  in  that  count 
alleged ;  and  of  this  the  defendant  puts  himself  upon  the  country,  6c  c. 


12.  Indorsee  v.  Drawer ; — Denial  of  Presentment  for  Payment,  (r) 

The  defendant,  by his  attorney,  as  to  the  said  [first]  count,  saith 

that  the  said  bill  of  exchange  in  the  said  first  count  mentioned  was  not 
presented  to  the  said  G.  H.  for  payment  on  the  day  when  the  same 
became  due,  (s)  to  wit,  on  [^c]  in  manner  and  form  as  the  plaintiff  hath 
above  alleged ;  and  of  this  the  defendant  puts  himself  upon  the  country, 
&c. 


13.  Against  Drawer,  defauU  payment,  alleging  that  Drawer  could 
not  be*  found,  (see  Form  16,  ante,  82); — That  due  search  and 
inquiry  were  not  made  for  him.  (t) 

The  defendant,  by his  attorney,  as  to  the  said  [first]  count,  saith 

that  diligent  search  and  inquiry  were  not  made  for  and  after  the  said  £. 
F.  as  in  that  count  alleged ;  and  of  this  the  defendant  puts%imself  upoB 
the  country,  &c. 

(p)  This  applies  only  where  the  bill  is  according    to    the    form    of    declaration, 

payable  aAerW^At,  see  Mellishr.  Rawdon,  Form  8,  ante,  79.     Where  the  avermeot 

9  Bing.  415.  by  the  plaintiflT  is,  that  the  bill  «  was  dalj 

{q)  PlaintiflT  has  only  to  prove  due  no-  presented,"  not  stating  **  on  the  day,"  dx. 

tice  of  dishonor  or  a  subsequent  promise  the  denial  should  simply  be  that  "  it  was 

or  admission  of  liability  by  defendant.  not  duly  presented"  to  &c.)    and  semUtf 

(r)  This  puts  the  plaintiff*  on  evidence  that  form  would  suffice  in  the  above  in- 

of  a  due  presentment  to  the  drawee  ;  and  stance  also. 

no  other  evidence  is  requisite  to  support  (t)  Plaintiff  has   only  to   prove  a  dm 

his  case.  search  or  inquiry  to  establish   his  case  on 

(s)  This    form    of  traterse  is    proper  the  bill, 
when  the    allegation   of  presentment    is 
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tl4.  Ludoraee  t.  Dratver,  alleged  to  have  dispensed  toith  preaentmeni, 
(see  Form  18,  antey  83) ; — That  he  did  not  dispense  therewith,  (u) 

The  defendant,  by his  attorney,  as  to  the  said  [Jirst]  count,  saith 

that  he  the  defendant  did  not  dispense  with  the  presentment  of  the  said 
bill  of  exchange  in  the  said  first  count  mentioned  for  payment  theregf, 
nor  did  he  discharge  the  plaintiff  from  presenting  the  said  bill  to  the  said 
£.  F.  for  payment  thereof,  according  to  the  tenor  and  effect  of  the  said 
biil  as  in  t\ke  said  first  count  alleged ;  and  of  this  the  defendant  puts  him- 
self upon  the  country,  &c. 


15.  To  the  like ; — That  Defendant  had  not  due  notice  of  Non- 
V  payment,  (v) 

The  defendant,  by his  attorney,  as  to  the  said  [^rst]  count,  saith 

that  he  the  defendant  had  not  due  notice  of  the  non-payment  of  the  said 
bill  of  exchange  in  the  said  first  count  mentioned,  as  in  that  count  al- 
leged ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 

16.  Indorsee  v.  Drawer^  alleging  the  latter  had  no  effects  in  Drawee^ s 
hands,  and  that  no  notice  was  given,  {see  Form  15,  ante,  82) ; — 
Flea  that  there  were  ^ects.  (x) 

The  defendant,  by his  attorney,  as  to  the  said  r^*"^^]  count,  saith 

that  at  the  time  when  the  said  bill  of  exchange  in  the  said  first  count  men- 
tioned was  drawn,  [or  *'  after  the  drawing  of  the  said  bill,  and  before  the 
same  became  due  and  payable,  to  wit,  on"  &c.  or  <'  at  the  time  when  the 
said  bill  became  due  and  payable,"  according  to  the  fact,']  the  said  £.  F. 
had  in  his  hands  divers  effects  of  the  defendant  of  great  value,  to  wit,  to 
the  amount  of  the  said  bill ;  (y)  and  of  this  the  defendant  puts  himself 
upon  the  country,  &c. 


17.  Ih  the  like  case ; — T%at  there  was  a  consideration  for  the  BiU. 

The  defendant,  by his  attorney,  as  to  the  said  [first  ]  count,  saith 

that  there  was  a  consideration  (z)  for  the  making  and  drawing  the  said 
bill  [or,  if  the  consideration  arose  after  drawing  and  before  acceptance,  state 
"for  the  acceptance  of  the  said  bill  by  the  said  £.  F."  or,  if  the  conside- 
ration accrued  after  acceptance  and  before  payment,  state  **  for  the  payment 


(k)  The   plaiDtiff  must  prove  the  dis-  effects  as  alleged.     The  plaintiff  need  ad- 

pansatioo  ;  he  need  prove  no  more  on  this  dace  no  other  evidence  than  such  as  may 

plea.  tend  to  disprove  the  plea. 

(v)  That  due  notice   was  given,  or  that  (y)  Or  defendant  may  plead  that  he  had 

doftndant  subsequently  promised  payment  a  reasonable  expectation  that  he  would 

or  acknowledged  liability,  must  be  proved  have  had  effects  ;  see  Form,  posi. 

by  plaintiff  to  defeat  this  plea.    The  rest  (s)  It  seems  that  the  nature  and  extent 

of  his  case  is  admitted  by  tne  plea.  of  the  consideration  need  not  be  stated. 

(z)  S^mbU,  the  defendant  has  to  prove 

Vol.  I.  36 
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of  the  said  bill  tby  the   said  £.  F."  (a)]  to   wit,  to  the  value   and  amount 
of  the  said  bill ;  and  of  this  the  defendant  puts  himself  upon  the  conntij. 


1 8.  Indorsee  or  Drawer  of  Foreign  Bill,  default  acceptance  (or  pay- 
ment,)  (Forms,  ante,  90,  91); — That  the  Bill  was  not  protest^^ 
or  due  notice  given.  (6) 

The  defendant,  by his  attorney,  as  to  the  said  [Jirst']  count,  saith 

that  the  said  bill  of  exchange  in  the  said  first  count  mentioned  was  not 
duly  protested  for  non-acceptance  thereof,  [or  **  non-payment  thereof," 
or  **  that  the  defendant  had  not  due  notice  of  the  said  supposed  dishonor 
•and  protest,"  according  to  the  fact,']  as  in  that  count  alleged ;  and  of  this 
the  defendant  puts  himself  upon  the  country,  dtc. 


II.    PLEAS  IN  CONFESSION  AND  AVOIDANCE. 

19.  Plea  that  the  Bill  is  not  properly  stamped,  (c) 

The  defendant,  by his  attorney,  as  to  the  said  [first]  count,  saith 

that  the  said  supposed  bill  of  exchange  was  and  is  an  instrument  or  bill 
liable  to  the  stamp  duty  imposed  by  the  statute  in  such  case  made  and 
provided,  and  that  the  said  supposed  bill  was  not,  when  the  same  was  so 
made  as  aforesaid,  nor  is  it,  duly  stamped  or  marked  with  any  stamp  or 
mark  denoting  the  proper  and  lawful  duty  or  rate  chargeable  thereon  and 
in  respect  thereof,  contrary  to  the  statute  in  such  case  made  and  pro- 
vided; and  this  the  defendant  is  ready  to  verify. 

(a)  Where  it  is  doubtful  when  the  con-  plea  denying   that  defendnnt   accepted  or 

aideration  arose   it   may   be   advisable   to  madf  the   bill,  &c.     By  31  G.  3,  c.  25,  s. 

plead  generally  "  that  there  was  a  consid-  19,  a  bill  or  note  not   duly  stamped  cannot 

eration    for  drawing  the   said  bill,  and    for  "  be  pleaded  or  givf^n    in  evidence   orad> 

tho  acceptance  and  payment  thereof  by  the  mitted  in  any  Court  to  be  good  or  availnble 

said  E.  F.     For  assuming  that   such  an  al-  for   any  purpose;"  it  cannot  be    looked  at 

legation  requires  proof  t>f  a  consideration  by  the  jury  ;  Jardine  v.  Pnyne,  1  B.  &.  Ad: 

existing  al   the  times   when  the   till    was  663;  Chit.  jun.  Bills,  1521,  S.  C.     It  may, 

drawn  and  accepted  and   became  due,  {sed  however,  ouen  be  advisable,  in    reference 

qu.)\  yet  it  is   probable  that  the  judge   at  to   the  expense  of  evidence,  &.e.    to  tnke 

the    trial  would,   under   3  <&  4  Will.  4,  c.  the  objection   by  the   above   special   plea. 

42,  8.  23,  allow  an  amendment  to  be  made.  The  original    debt  may  be  recovered  oo  t 

so  that   evidence  of  a  consideration   exist-  count  thereon,  although  there  were  Itukcs 

ing  at  either  of  those  periods  would  be  suf-  in  presenting  the  bill,  ^c.  if  it  be  void  for 

ficient.  want  of  a  proper  stamp,  Wilson  v-  Vyssr, , 

(6)  The  plaintiff  has  only  to   prove  due  4   Taunt.  288;  Alves  r.  Hodges,  7  T.  R. 

protest   or   Tioixce  {as  the   cast  may  be)    in  241.     Payment  of  money  into  Court  upon 

answer  to  this  plea.  a  count  on  a   bill,  waives  the   objection  as 

(c)  See  statute  55  G.  3,  c.  184.     Semble,  to  the  stamp;  Israel  v.  Benjamin , 3  Camp, 

this  might  be  given   in  evidence  under  a  40. 
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SO.  Plea  by  an  Acceptor,  (fyc.)   that  the  Bill  was  altered  by  the 

Plaintiff  without  his  consent,  (d) 

And  for  a  further  plea  to  the  said  [^rst]  count,  the  defendant  saith 
that  i^hen  he  accepted  the  said  bill  of  exchange  as  in  the  said  first  count 
mentioned,  tthe   same  was   by  agreement,   between  the  said   E.  F.   [the 

drawer]  and  the  defendant,  dated  on  a  certain  day,  to  wit,  the  day 

of ,  A.  D. ,  and  the  defendant  further  saith,  that  after  he  accept- 
ed the  said  bill  and  after  the  same  was  issued  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  [^-c]  the  plaintiff,  without  the  defendant's 
consent,  altered  the  said  bill  in  a  material  part,  to  wit,  the  date  thereof, 

by  then  obliterating  and   altering  the  said day 'of ,  as  and  being 

the  original  date   thereof,  and  substituting  and   writing  instead  thereof  a 

certain  other  day,  to  wit,  the day  of  — ■ — ,  as  the  date  of  the  said 

bill ;  and  this  the  defendcint  is  ready  to  verify,  &c.  (e) 


SI.  Plea  to  a  Declaration  by  the  Indorsee  of  a  BiU  against  th^  Ac- 
ceptor, that  it  was  altered  as  to  its  Date  by  the  Drawer.  {/) 

And  for  a  further  plea  as  to  the  said  first  count,  the  defendant  says  that 
tbe  said  bill  of  exchange,  at  the  time  the  same  was   drawn,  and  at  the 

(d)  As  to  the  law  apoii   this  subject,  see  from  the  5th  to  the  15th  of  December  befbre 

Bay  I.  5th  ed.  110  to  118;  Chit.  B.  6th  ed.  it  was  passed  to  the   plaintiff,  who  gave 

204;  Chit.  jun.   B.    100  n.;   Atkinson   v.  value  for  it.     The  under-sheriflT  observed, 

Hawdon,  1  Gale,  77.     It   is  for  the  holder  that  ho  never  saw  a  bill  bearing  so  little 

lo  explain  and  justify  apparent  alterations,  the  appearance  of  alteration,  but  directed 

Bay  I.  117.     The   aheration  of  a   bill  the  jury  to  find    fur  the  def^endani,  as  he 


after   it  was   issued,   avoids  it   under   the  thought  the  bill  was  void  ;  and  the  jury, 

■tamp  laws,  although  the   alteration   were  afler  retiring  for  an  hour,  found   for  the 

by  con(»ent ;  unless  it  were    made  in  order  defendant.     Mr.    Thomas   submitted   that 

to  correct  a    mistake  and  lo   cffoctuate  the  the  evidence  of  alteration  was  i:iiproperly 

original    intention  of  the  parties.  Id.     If  admitted  under  the  plea,  and   also  that  as 

the  bill  be   set  out  in  its  altered  fortn,  a  the  bill   was  as   between  the  drawer   and 

plea   denying   that  plaintiff^  accepted   or  acceptor  an  accommodation  bill,  the  alter- 

Diade  such  bill    would,  it  seems,  be  sufii-  ation  which  was  made  before  the  indorse- 

cleot,  even  if  it  be  necessary  in  other  cases  ment  to  the   plaintiff*  did   not  vitiate  the 

to  plead  ihe  alteration  specially.     Thus  in  bill,  inasmuch  as  it  was  not  till  then  really 

Cock  V.  Coxwell,  Ezchequ(*r,  Sit.  in  BaneOf  and  bona  fide  negotiated.     Mr.  Baron  Bof- 

\. ay   30,  1835,  MS.,    Mr.  Thomas  moved,  land   thought  the  evidence  was  properlv 

OD    behalf  of  the  plaintiff,  for  a   now  trial  admitted  in  support  of  the  plea,  because  it 

in  tilts  case,  tried  upon  a  writ  of  trial  before  showed  that  the  defendant  did  not  accept 

the  uader-sheriff* of  Middlesex,  when  there  the  bill  mentioned  in  the  declaration,  but 

was   a   verdict  for   the   defendant.      The  another  bill  dated  December  5th  :  and  Mr. 

action  was  by  an    indorsee  against  the  ac-  Baron  Alderson  held  that  the  bill  was  ne- 

ceptor  of  a  bill  of  exchange  for  JC13,  stat-  gotiated  by  being  delivered  to  the  drawer. 

ed  in  the  declaration  to  have  been  drawn  Rule  refused. 

on  the  I5th  of  December,  1834,  by  Haw-  {e)  The  replication  may  bo  that  the  bill 

kins,    payable     to    his    own     order,    ac-  was  nut  altered  as  alleged  ;  or  that  the  al- 

cepted  by  tho  defendant,  and   indorsed  by  teration   was  by  consent  of  defendant  be- 

Hawkins  to  the  plaintiff.     The  defendant  fore  the  bill  was  issued;   or  that  it  was 

pleaded  that  he  did   not  accept  the  bill  in  made  af\er  it  was  issued,  to  eS*ectaate  the 

the  declaration   mentioned.     At  the  trial  original   intention  of  the  parties  and  cor 

the  defendant  gave  evidence  that  the  bill  rect  an  error, 

was,  when  drawn,  originally  dated  the  5th  (/)  See  preceding  note, 
of  Decemberrand  that  the  date  was  altered 
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time  of  the  acceptance  thereof  by  the  defendant,  bore  date  to  wit,  the 
2<Hh  day  of  May,  in  the  year  of  our  Lord,il8^;  and  the  defendant  far- 
ther says,  that  after  the  said  drawing  and  acceptance  thereof,  and  before 
the  said  indorsement,  to  wit,  on  [4*^*1  ^^^  ^^^  ^*  I^*'  without  the  conseo^ 
of  the  defendant,  altered  and  changed  the  said  bilf  by  erasing  and  oblit- 
erating the  said  date  of  the  20th  day  of  May,  in  the  year  of  our  Lord, 
.1834,  and  inserting  instead  thereof  the  date  of  the  said  29th  day 
of  May,  in  the  year  of  our  Lord  1834 ;  and  this  the  defendant  is  ready 
to  verify,  &c. 


t22.  Indorsee  v.  Acceptor ;  Plea  that  the  Bill  was  accepted  on  a 
blank  piece  of  paper,  loith  a  smalltr  sum  written  thereon  by  De- 
fendant, and  that  the  Drawer  improperly  altered  that  sum  and 
drew  the  Bill  for  a  larger  Amount. 

And  for  a  fi^ther  plea  as  to  the  said  first  count,  the  defendant  says  that 

he  the  defendant,  on  the  said day  of ,  a.  d. ,  wrote  his  the 

defendant's  name  upon  a  blank  piece  of  paper,  and  the  figures  and  mark  '  1 
denoting  pounds  sterling,  as  follows,  namely,  ^10,  upon  a  blank  piece  of 
paper,  bearing  a  stamp  denoting  the  duty  of  the  amount  of  I5.  6d.,  and 
he  the  defendant  thereupon  then  delivered  the  said  piece  of  paper  so 
written  upon  and  stamped  as  aforesaid  to  the  said  J.  W.,  for  the  pur- 
pose of  his  drawing  thereon  a  bill  for  the  said  sum  of  ^10,  payable  at 
two  months  from  the  date  thereof  to  the  said  J*  W.  or  order,  and  the 
defendant  says  that  the  said  J.  W.  then  made  and  drew  upon  the  said 
paper  or  writing,  purporting  to  be  a  bill  of  exchange  for  J^19,  payable  at 
two  months  from  the  date  thereof;  and  the  defendant  says  that  the  said 
J.  W.  then  altered  and  changed  the  said  figures  namely  J^IO,  denoting 
the  sum  of  ten  pounds,  into  the  figures  <£19,  denoting  the  sum  of  nine- 
teen pounds,  namely,  after  the  defendant  had  written  his  name  as  above- 
mentioned ;  and  the  defendant  says  that  the  said  paper  and  writing  there- 
on is  the  supposed  bill  in  the  said  first  count  mentioned ;  and  so  the  de- 
.  fendant  says  that  the  said  supposed  bill,  from  the  time  of  the  said  altera- 
tion and  before  the  said  indcn'sement^  was  and  is  void  in  law  and  of  none 
effect ;  and  this  the  defendant  is  ready  to  verify,  &c. 


23.  Replication  thereto. 

■ 

And  as  to  the  plea  of  the  defendant  by  him  secondly  above  pleaded  to 
the  said  first  count,  the  plaintiff  says  that  before  the  said  bill  of  exchange 

in  that  count  mentioned  was  issued,  to  wit,  on  the  said day  of . 

A.  D. ,  Jthe  said  bill  was,  with  the  defendant's  knowledge  and  consent, 

made  and  drawn  for  the  payment  of  the  said  sum  therein  specified,  to  wit, 
the  said  sum  of  <£19,  and  was  then,  by  the  defendant's  consent,  framed 

and  issued  in  its  present   form,  to  wit,  the  form  in  the  said  declaration 
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and  in  the  second  plea  lastlj  mentioned,  ap  a  bill  for  the  last  men- 
tioned sum  ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  coun- 
try, &c. 


24.  Drawer  v.  Acceptor; — Plea)  that  the  Defendant  accepted  for  the 
Plaintiff's  accommodation^  &fc.  and  without  value,  (g) 

The  defendant,   by his  attorney,  as  to  the  said  {Jirst]  count,  saith 

tthat  he  the  defendant  accepted  the  said  bill  of  exchange  in  that  count 


(g)  As  to  the  effect  of  absence  of  con- 
sideration, Bayl.  B.  5lh  ed.  499 ;  Cbit.  jan. 

B.  100  f.  It  affords  no  defence  except  as 
between  the  immediate  parties,  unless  it 
be  shown  that  there  was  no  ouiraideration 
for  either  of  the  indorsements,  see  ii\frd. 
It  is  now  settled  that  in  an  action  on  a  bill 
or  note,  where  the  defence  is  want  of  con- 
sideration, the  defendant,  whether  he  be  the 
acc«>ptor,  maker  or  indorser,  must  show 
affirmatively  under  what  circumstances,  or 
upon  what  terms,  or  for  what  purpose  the 
instrument  was  given,  as  well  as  the  ab- 
sence of  consideration  ;  and  that  a  plea 
simply  alleging  the  want  of  consideration 
or  varae,  althuush  it  is  sufficient  aAer  ver- 
dict, is  bad  on  demurrer;  £astof\^r.  Prat- 
chett,  6  C.  &  P  736 ;  1  C.  M  &  R.  798, 
b.  C;  1  Gale,  30,  250,  S.  C;  Stoughton 
V.  Earl  of  Kilmorey,  1  Gale,  91 ;  3Dowl. 
P.  C.  705;  Mills  v.  Oddy,  1  Gale,  92;  2 

C.  M.  &  R.  103 ;  3  Dowl.  P.  C.  722.  Al- 
though tfae'plvintifli'  reply  that  there  was  a 
coDsideration*for  the  acceptnnce,  the  onus 
of  proving  that^  the  acceptance  was  by 
way  of  accommodation,  and  the  want  of 
consideration,  as  alleged  in  the  plea,  lies  on 
the  defendant ;  Lacey  v.  Forrester,  2  C. 
M.  &  R.  59;  3  Dowl.  P  C.  668.  And  in 
WhiUker  v.  Edmunds,  I  Adol.  &  E.  638, 
it  was  held,  that  in  an  action  by  a  third 
indorsee  against  the  acceptor,  the  defend- 
ant cannot  put  the  plaintiff  lo  prove  con- 
sideration, by  showing  the  want  of  it  mere- 
ly^ as  between  the  drawer  and  his  indorsee, 
and  each  subsequent  indorser  and  indor- 
see, but  he  must  also  show  no  considera- 
tion as  between  himself  and  the  drawer; 
and  that  for  this  purpose  it  is  not  enoush 
to  prove  that  the  drawer  procured  all  the 
inoorsenents  to  bo  made  without  consider- 
ation, in  order  that  the  action  might  be 
brought  by  an  indorsee,  on  the  understand- 
ing that  the  money  when  recovered  should 
be  divided  between  one  of  the  indorsees 
and  the  drawer;  see  id.  and  Simpson  v. 
Clark,  1  Gale,  237,  and  cases  there  cited 
as  to  the  efl*ect  of  proof  by  the  acceptor 
sued  by  the  indorsee  that  the  acceptance 
was  without  value,  Ac. ;  and  whether  the 
latter  must  then  prove  consideration.  It 
is  material  to  attend  lo  the  distinction  be- 
tween original  absence  of  a  consideration, 


and  a  failure  of  the  considf^rution  upon 
which  the  instrument  was  given.  In  the 
former  case  the  plea  should  aver  as  above, 
that  there  was  never  any  consideration. 
In  the  latter,  the  plea  should  show  the 
original  consideration  and  its  failure  spe- 
cially, see  po5t.  Forms  39  and  40.  But  in 
case  of  fraud  rendjerrng  the  contract  void 
ab  initioj  and  where  th^  bargain  has  b«en 
rescinded  on  that  ground,  the  defendant 
may,  on  a  plea  merely  alleging  that  there 
never  was  a  consideration  anJ  iasue  there- 
on.  prove  the  fraud.  This  was  the  case  of 
Mills  r.  Oddy,  suprh.  In  that  case  the 
plaintiff*,  who  was  an  auctioneer,  sold  to 
the  defendant  by  auction  certain  premises, 
and  the  defendant  paid  to  the  plaintiff,  as 
a  deposit,  a  check  for  £\00.  There  being 
a  wilful  misrepresentation  in  the  descrip- 
tion of  the  premises,  the  defendant  refused 
to  pf»y  the  check  ;  upon  which  the  pinintiff* 
brought  an  acTion  against  him  on  the 
check.  The  defendant  having  pleaded 
that  there  was- no  consideration  for  mak- 
ing the  check  :  Held,  that  afler  verdict  for 
the  defendant,  that  evidence  of  wilful 
misrepresentation  was  admissible  under 
the  plea,  but  that  such  plea  would  have 
been  bad  on  special  demurrer.  To  a  dec- 
laration by  indorsee  against  acceptor,  the 
defendant  pleaded  that  he,  to  accommo- 
date the  drawer  and  without  consideration^ 
wrote  a  qualified  acceptance  on  blank  pa- 
per, and  delivered  the  paper  to  the  drawer 
for  the  purpose  of  his  drawing  thereon  a 
bill  at  nine  months;  that  he  drew  a  bill  at 
six,  which  was  the  bill  declared  upon,  and 
indorsed  it  without  consideration  to  S., 
who  indorsed  it  without  consideration  to 
the  plaintiff,  both  indorsees  knowing  all 
the  facts.  The  plaintiff  new  assigned, 
that  the  biirpleaded  was  not  the  same  bill 
as  that  declared  upon  but  an(Mhcr,  for  that 
the  former  was]accepted  gi^nerally,  and  the 
defendant  never  accepted  the  same  in  any 
qualified  manner.  Plea,  setting  out  as  be- 
fore a  qualified  acceptance  on  blarjk  paper 
for  the  same  purpose  as  above-mentioned, 
and  alleging  the  same  facts  as  to  the  draw- 
ing and  indorsing  of  a  bill,  which  the  plea 
states  to  be  the  bill  above  newly  assigned, 
omitting,  however,  to  charge  that  the  bill 
was  given  without  consideration,  but  stat- 
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mentioned  for  the  accommodation  of  the  plaintifT,  [or  **  by  way  of  gift  or 
present  to  the  plaintiff,"  S^c.  as  the  case  may  he\ ;  and  that  there  was  not 
at  any  time  any  consideration  or  value  for  the  defendant's  acceptance  of 
the  said  bill  or  payment  of  the  amount  of  the  said  bill  or  any  part  there- 
of, and  the  plaintiff  hath  held  and  now  holds  the  same  without  value  or 
consideration ;  and-this  the  defendant  is  ready  to  verify. 


125.  Replication  thereto ; — That  the  Defendant  accepted  for  value.  (A) 

The  plaintiff,  as  to  the  said  plea  to  the  said  [frst]  count,  saith  there 
was  a  good  and  sufficient  consideration,  to  wit,  to  the  amount  of  the  said 
bill  of  exchange,  for  the  acceptance  and  payment  by  the  defendant  of  the 
said  bill ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  coun- 
try, dc-c. 


26.  Indorsee  v.  Acceptor ; — Plea  that  the  Defendant  accepted  for  the  j 
Accommodation  of  the  Drawer ^  who  indorsed  withoiU  considera-  ^ 
tion. 

The  defendant,  by his  attorney,  as  to  the  said  first  count,  saith  that 

he  accepted  the  s^id  bill  for  the  accommodation  of  the  said  £.  F.,  and 
that  there  never  was  any  consideration  or  value  for  such  acceptance,  or 
for  the  payment  by  the  ^Lefendant  of  any  part  of  the  amount  of  the  said 
bill ;  and  the  defendant  further  saith  that  there  never  was  any  considera- 
tion for  the  indorsement  of  the  said  bill  by  the  said  E.  F.  to  the  plain-  | 
tiff,  (i)  [deny  the  consideration  for  each  indorsement  if  there  be  several :]  find 
the  plaintiff  always  held  and  now  holds  the  said  bill  without  any  value  or 
consideration ;  and  this  the  defendant  is  ready  to  verify. 


ing  that  the  indorsements  were  made  the  whole  plea,  and  that  issue  might  pro- 
"  without  any  sufficient  consideration,  and  periy  be  tendered  upon  it,  Heydon  v. 
that  ihe  indorsees  knew  that  the  paper  was  Thonmson,  1  Ad.  &  £.  210. 
delivered  for  the  purpose  of  a  bill  at  nine  (A)  This  form  of  replication  suffices.  It 
months  being  drawn  after  the  acceptance."  seems  to  render  it  essential  for  defendant 
Replication,  that  the  bill  of  exchange  to  disprove  the  consideration  for  the  io- 
mentioned  in  the  last  plea  was  not  the  bill  dorsement,  See  Prescott  i?.  Levy,  3  Dowl. 
above  newly  assigned,  but  another  and  P.  C  403 ;  1  Moo.  &,  R.  382,  note ;  Bra- 
different,  with  conclusion  to  the  country,  mah  v.  Roberts,  1  Bing.  N.  C.  480,481; 
On  demurrer,  it  was  held  that  this  replica-  Low  v.  Burrows,  1  Har.  &  W.  12;  sed  vide 
tion  admitted  the  existence  of  the  bill  men-  Simpson  v.  Clark,  1  Gale,  23;  although 
tioned  in  the  preceding  plea,  and  therefore  the  plaintiff*  set  out  the  particular  ccniaids- 
ougbt  to  have  concluded  with  a  verifica-  ra^on  (as  is  sometimes  done.under  a  vidi- 
tion.  The  plaintiff*  having  obtained  leave  Zire<) ;  see  an/e,  261 ,  note, 
to  amend,  replied  that  the  defendant  (t)  Where  an  indorsee  is  the  pIaiRti£r,  it 
did  not  write  his  qualified  acceptance  on  must  be  shown  that  he  look  without  con- 
the  said  blank  paper  in  the  last  plea  men-  sideration,  d;c.  or  the  plaintiff  may  demur, 
tioned,  in  manner  and  form,  &,c.  and  con-  It  is  not  sufficient  merely  to  show  that  lbs 
eluded  to  the  country.  On  demurrer,  it  acceptance  was  not  for  value  ;  Low  v. 
was  held  that  this  was  in  substance  an  Chifney,  1  Bing.  N.  G.  267  ;  5  M.  &.  Scott, 
allegation  that  no  qualified  acceptance  was  95,  S.  C. ;  Trench  v.  Archer,  3  Dowl.  P. 
written  on  the  bill  declared  upon  by  the  C.  130;  an/e,  261,  note  (g), 
plaintiff*,  that  it  was  in  efffect  an  answer  to 

[nm] 


PLEAS,  &c.  IN  ASSUMPSIT  —BILLS.  262 


27.  Eeplication  thereto; — That  the  Indorsement  was  for  value,  (k) 

The  plaintiff,  as  to  the  said  plea  to  the  said  \Jirst']  count,  saith  that 
there  was  a  good  and  sufficient  consideration,  to  wit,  to  the  amount  of 
the  said  bill,  for  the  said  indorsement  thereof  to  the  plaintiff,  and  he  took 
and  holds  the  same  upon  such  consideration  ;  (/)  and  this  the  plaintifi' 
prays  may  be  inquired  of  by  the  country,  d^c. 


28.  Indorsee  v.  Drawer ; — Plea  that  the  Defendant  received  and  the 
Plaintiff  gave  no  value ;  Replication  that  the  Plaint^  received 
the  BiUfrom  an  intermediate  Holder^  who  did  not  indorse,  (m) 

The  said  plaintiff,  as  to  the  said  plea  to  the  said  [first^  count,  says  that 
the  said  indorsement  by  the  said  T.  J.  was  an  indorsement  in  blank,  and 
not  a  full  or  special  indorsement,  ordering  the  payment  of  the  money  in 
the  said  bill  specified  to  be  made  to  any  particular  person  or  persons,  or 
to  his,  her,  or  their  order  or  otherwise,  and  the  plaintiff,  in  fact,  further 
says  that  tafter  the  said  indorsement  and  before  the  said  bill  became  due 
and  payable,  to  wit,  on  [^c,'\  a  certain  person,  to  wit,  P.  C.  being  the 
iawjful  bolder  of  the  said  bill  of  exchange  and  entitled  thereto,  delivered 
the  same  to  the  plaintiff*  with  the  ipdorsement  thereon,  upon  and  for  a 
good  and  sufficient  consideration,  and  for  value,  to  wit,  to  the  amount  of 
the  said  bill ;  and  this  the  plaintiff  is  ready  to. verify,  &c. 


29.  Replication  to  a  Plea  that  th^  Defendant  accepted  and  the 
Drawer  indorsed  the  BUI  declared  upon  withotU  consideration ; 
showing  a  partial  Consideration  for  the  Indorsement  ^  with  a  nolle 
prosequi  as  to  the  remainder  of  the  Amount  o/  the  Bill,  (n) 

And  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him  above  pleaded 
as  to  the  first  count  of  the  said  declaration,  so  far  as  such  plea  relates  to 
the  stfm  of  <£10,  parcel  of  the  said  !>um  of  ^0  in  the  said  first  count  men- 
tioned, says  [precludi  non]  that  the  said  J.  D.  indorsed  the  said  bill  to  the 
plaintiff,  and  the  plaintiff*  took  and  hath  held  and  now  holds  the  same  for 
a  good  and  sufficient  consideration,  and  for  value  as  to  part  of  the  amount 
of  the  said  bill,  to  wit,  J^IO,  [that  is  to  say,  a  certain  debt  or  sum  of  <£10 
then  due  and  owing  from  the  said  J.  D.  to  the  plaintiff*  for  goods  thereto- 

{k)  Or  plaintiff' may  reply  consideration  notice;"  Pearce  v.   Champneys,  3  Dowl. 

for  the  acceptance.  P.  C.  276. 

(L)  Although  the  replication  state  (un-  (m)  See  a)i<«,  77,  note  (y). 
necessarily)  that  the  plaintifi*  had  no  no-  (n)  In  reference  to  costs  this  plea  may 
tiee  of  the  want  of  consideration  between  sometimes  be  useful,  that  is,  in  cases 
the  defendant  and  the  drawer,  and  con-  where  the  defendant  may  be  able  to  dis- 
clade with  a  verification,  the  rejoinder  is  prove  consideration  in  part,  and  may  incur 
demurrable,  if  it  bo  **  that  the  plaintifthad  some  expense  in  adducing  evidence  there- 
of. 
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fore,  to  wit,  on  the  daj  and  year  last  aforesaid,  sold  and  delivered  to  the 
said  J.  D.  at  his  request ;  (o)]  and  this  the  plaintiff  prajs  may  be  inquired 
of  by  the  country,  &.c. ;  and  as  to  the  said  plea  to  the  said  first  count,  so 
far  as  it  relates  to  the  residue  of  the  amount  of  the  said  bill,  the  plaintiff 
saith  that  he  will  not  further  prosecute  his  suit  against  the  defendant  as 
to  the  residue  of  the  amount  of  the  said  bill ;  therefore  as  to  such  residue 
let  tlie  defendant  be  acquitted,  and  go  thereof  without  day,  &c. 


30.  Indorsee  v.  his  Indorser ; — Plea,  want  of  consideration. 

The  plea  mil  be  similar  to  Form  24,  ante,  260,  using  the  word  "indorse- 
ment," instead  of  "  acceptance." 


3 1 .  Indorsee  v.  Acceptor :  (p) — Plea  that  the  Bill  was  accepted  with- 
out consideration  y  and  was  delivered  to  the  Drawer  for  a  spedd 
purpose,  i.  e.  to  be  discounted/or  Defendant,  and  thai  the  Drawer 
wrongfully  indorsed  it  to  the  Plaintiff,  who  took  it  with  notice.  (?) 

The  defendant,  by his  attorney,  as  to  the  said  first  count,  saith 

that  tthere  was  not  at  any  time  any  consideration  or  value  for  his  the  de- 
fendant's acceptance  of  the  said  bill  of  exchange  in  that  count  mentioned, 
or  paying  the  amount  of  the  said  bill  or  any  part  thereof ;  and  that  he  the 
defendant  heretofore,  to  wit,  on  [^-c]  aforesaid,  delivered  the  said  bill  to 
the  said  E.  F.,  and  the  said  E.  F.  then  received  the  said  bill,  and  from 
thence  until  the  plaintiff  first  became  possessed  thereof,  held  the  same  for 
a  special  purpose,  for  the  sole  use  and  benefit  of  the  defendant,  and  not 
otherwise,  to  wit,  for  the  purpose  and  in  order  that  (r)  he  the  said  E.  F. 
might  get  the  said  bill  discounted  for  the  defendant,  and  deliver  and  pay 
the  proceeds  thereof  upon  such  discounting  to  the  defendant  for  his  own 
use  and  benefit,*  and  that  the  plaintiff  before  and  at  the  time  when  the 
said  bill  was  so  indorsed  to  him,  and  when  he  first  received  the  same,  bad 
notice  of  the  several  premises  in  this  plea  mentioned  ;  and  the  defendant 
further  saith  that  the  said  E.  F.  did  not  get  the  said  bill  discounted,  and 
in  violation  of  good  faith  and  contrary  to  the  purpose  for  whidi  he  rc- 


(o)  The  averment  between  the  brackets  ment  had  notice  of  the  circumBlances,  aod 

IB  not  necessary,  see  anU,  262,  note  (A).  the  transfer  lo  him  be  in  violation  of  cood 

(p)  This  ploa  may  easily  be  adapted  to  faiih,  and  will,  if  upheld,  defeat  the  pur- 

the   necessary  form   where  the  drawer  is  pose  for  which  B.  held  the  bill  ;  Cases.  &c. 

defendant,  averring  that  there  was  no  con-  Chit.   ion.   B.  100  j.;  Bayl.  5th   ed.  493, 

sideration  for  the  indorsement.  404;  Delaunay  v.  Mitchell,   1  Stark.  R. 

(7)  It  A.  deliver  or  transfer  a  bill  to  B.  439. 

for  a  paTticular    purpose,  to   be  effected  (r)  Or,  "  that  the  said  E.  F.  should  keep 

through   the  medium  of  the   bill  for  A.'i  and  take  care  of  the  said  bill  for  and  on 

benefit,  (as   to  discount   the  bill,  Ac.)  B.  the  behalf  of  the  defendant,  and  for  bis 

cannot,  by  indorsing  the  bill  to  C,  even  use  and  benefit,  and  not  for  tbe  parpoaeoi 

for  a  valuable  consideration,  as  adebt,  Ac,  being  negociated  or  delivered  over  by  bio 

?'®  r /^®°y  r'«".*  of  action  thereon  against  to  any  other  person  j"  Bramah  v.  Robei^ 

A.,  If  o.  at  the  time  he  received  the  instru-  1  Bing.  N.  C.  469. 
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ceiyed  the  said  bill,  and  without  the  defendant's  consent,  indorsed  the  said 
bill  to  the  plaintiff,  and  the  plaintiff  took  and  received  the  same  from  the 
said  £.  F.  upon  other  and  different  terms  and  contrary  to  the  said  special 
purpose,  and  in  breach  and  violation  thereof,  to  wit,  under  color  and 
pretence  of  receiving  the  same  for  and  on  account  of  a  debt  claimed  to  be 
due  to  the  plaintiff  from  the  said  £.  F. ;  and  this  the  defendant  is  ready 
to  verify,  ^^c. 


32.  R^lication  thereto,  (s) 

The  plaintiff,  as  to  the  said  plea  to  the  said  first  count,  saith  tliat  at  the 
time  the  said  bill  was  indorsed  to  him,  and  when  he  first  took  and  re- 
ceived the  ^me,  he  had  no  notice  of  the  premises  in  the  said  plea  men- 
tioned, or  any  part  thereof,  and  took  the  same  in  good  faith  for  a  good 
and  sufficient  consideration  and  for  value,  to  wit,  to  the  amount  of  the 
said  bill ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country, 
&c. 


33.  A  aimilar  Pleay  showing  that  the  Plaintiff  received  the  Bill 

withoiU  consideration. 

Proceed  as  in  Form  31,  to  the  asterisk.]  And  the  defendant  further 
saith  that  the  said  £.  F.  did  not  get  the  said  bill  discounted,  and  the  said 
£.  F.  indorsed  and  parted  with  the  same  as  aforescud  in  violation  of  good 
faith  and  tof  the  terms  upon  which  he  so  held  the  same,  and  without  any 
value  or  consideration,  and  that  there  never  was  any  consideration  or 
value  for  the  said  indorsement  to  the  plaintiff  or  for  his  being  the  holder 
of  the  said  bill ;  and  this  the  defendant  is  ready  to  verify. 


34.  Indorsee  v.  Acceptor  : — Plea  that  the  Bill  was  an  Accommoda- 
tion Acceptance,  and  wa^  taken  by  the  Plaintiff  after  it  was  dtie{t). 

And  as  to  the  said  plea  to  the  said  \Jirst]  count,  the  defendant  saith  that 
the  said  bill  of  exchange  in  that  count  mentioned  was  accepted  by  the 
defendant  before  the  same  became  due  or  payable,  a4  the  request  of  and 
for  the  accommodation  of  the  said  £.  F.,  to  enable  him  to  raise  money 
thereon  or  indorse  the  same  for  his  own  use  and  benefit  before  the  same 
should  become  due  and  payable,  and  not  otherwise,  and  that  there  never 
was  any  consideration  for  the  said  acceptance  thereof,  or  for  the  payment 


(s)  See  form,  &c.,  Bramah    v.  Roberto,  Gale,  96  ;  1  C,  M.  ^  R.  565;  3  Dowl.  P. 

1  BiDg.   N.  C.   469;  3  Dowl.   P.  C.  393,  C.  252,  S.  C;  Bayl.  B.  5ib  ed.  156,157; 

S.  C. ;  1  Hodges,  67,  S.  C.     De  injuria  Gbit.  jun.  B.  15.     It  id  no  defence  that 

would  seem  to  be  a  bad  replication  in  these  the  defendant  had  a  set-off*  against  the  in- 

;  Crisp  9.  Griffiths,  1  Gale,  106.  dorser;    Barroogh  v.  Moss,  10  B.  4k  C. 

(I)  See  a  form,  &o.  Stein  v.  Yglesias,  1  558 ;  Stein  p.  Yglesias,  supra. 
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by  the  defendant  of  the  amount  of  the  said  bill  or  any  part  thereof;  and 
the  defeadant  further  saith  that  the  said  bill  remained. and  was  outstand- 
ing  in  the  hands  of  the  said  E.  F.,  and  not  given  up  to  the  defendant,  as 
it  ouffht  to  have  been,  until  and  at  and  after  the  time  when  the  same  be- 
came  due  and  payable,  without  any  fault  or  negligence  on  the  part  of 
the  defendant,  and  without  any  authority  or  permission  from  the  de- 
fendant to  negotiate  the  said  bill  after  the  same  became  due  or  payable; 
and  the  defendant  further  saith^that  after  the  said  bill  became  due  and 
payable,  and  before  the  defendant  could  procure  the  return  thereof  to 
him,  to  wit,  on  [^c]  he  the  said  E.  F.  indorsed  and  delivered  the  said 
bill  to  the  plaintiff,  and  that  the  plaintiff  did  not  take  or  receive  the  said 
bill  until  after  the  same  was  due  and  payable  ;  and  this  the  defendant  is 
ready  to  verify,  &c. 

35.  Replication^  that  the  Plaintiff  took  the  Bill  before  it  was  due.(u) 

The  plaintiff,  as  to  the  said  first  plea,  saith  that  the  said  bill  was  in- 
dorsed to  him,  and  he  took  and  received  the  said  bill  before  the  same  be- 
came due  and  payable,  according  to  the  tenor  and  effect  thereof,  to  wit, 

on  the day  of a.  d.  [date  of  the  bill]  without  this  that  the  said 

bill  was  indorsed  to  him  after  it  became  doe  and  payable  as  in  the  said 
plea  alleged ;  and  this  the  plaintiff*  prays  may  be  inquired  of  by  the 
country,  &c. 

f  36.  Indorsee  v.  Acceptor : — Plea  that  the  Defendant  accepted  without 
value,  and  that  the  BUI  was  settled  in  an  Account  tvith  a  prior  b^ 
dorsee,  and  that  Plaintiff  took  the  BHi  after  it  was  due. 

And  the  defendant,  by Tiis  attorney,  as  to  the  first  count,  says  that 

the  said  bill  of  exchange  in  the  said  first  count  mentioned,  was  accepted 
by  the  defendant  for  the  accommodation  of  the  said  E.  F.  and  for  his  use  and 
benefit,  and  without  any  consideration  for  the  defendant's  acceptance  of 
the  said  bill  or  for  his  paying  any  part  of  the  amount  thereof,  and  that 
the  said  E.  F.  indorsed  the  said  bill  to  the  said  G.  H.  without  anv  value 
or  consideration,  and  there  never  was  any  consideration  for  such  indorse- 
ment, and  the  said  G.  H.  held  the  same  without  consideration ;  and  the 
defendant  further  «aith  that  the  said  J.  K.  [the  plaintiff  ^s  indorser] 
was  the  holder  of  the  said  bill  when  the  same  became  due  and  payable, 
and  that  after -the  said  indorsement  to  the  said  J.  K.  and  whilst  he  was 
the  holder  of  the  said  bill  and  before  the  said  bill  was  indorsed  or  deliv- 
ereS  to  the  plaintiff,  to  wit,  on  [<S*c.]  the  said  G.  H.  and  the  said  J.  R.  had 
divers  accounts  depending  between  them,  and  were  respectively  indebted 
to  each  other,  and  an  account  was  then  had  and  stated  and  settled  between 
them  respecting  such  accounts  and  debts,  including  the  said  bill,  and  the 


I 


(v.)  Or  the  plaintiff  may  reply  ihat  there  was  a  consideration  for    the  acceptance, 
&c. 
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said  J.  K.  then  had  credit  in  such  account  for  the  full  amount  of  the  mo- 
neys then  due  and  claimable  upon  and  in  respect  ef^the  said  bill  and 
the  amount  or  balance  then  found  to  be  due  upon  such   account  from  the 
said  J.  K.  to  the  said  G.  H.,  after  giving  such  credit,  was  then   paid  and 
{Satisfied,  and  all  claims  thereon  of  the  said  J.  K.  was  then  extinguished, 
and  the  said  bill  ought  to  have  been  returned  and  given  up  by  him,  but' 
the  same  remained  in  the  hands  of  the  said  J.  K.  without  consideration 
or  value  and  without  any  fault  or  negligence  on  the  part  of  the  defend- 
ant, until  the  plaintiff  took  the  same  as  after-mentioned,  and  the  indorse- 
ment thereof  by  the  said  J.  K.  was  in  violation  of  good  faith  and  with- 
out the  consent  of  the  defendant ;  and  the  said  defendant  further  saith 
that  the  said  bill  was  first  indorsed  and  delivered  to  the  plaintiff  and  he 
first  took  and  received  the  said  bill   long  after  the  same  became  due  and 
payable  according  to  the  tenor  and  effect  thereof,  and  after  the  said  ac- 
count was  so  stated  and  settled  as  in  this  plea  mentioned,  and  after  the 
said  bill  had  been  and  was  satisfied  and  paid  as  aforesaid,  to  wit,  on  [<$*c.]; 
and  this  the  defendant  is  ready  to  verify. 


37.  Replication  thereto  that  the  Bill  was  indorsed  to  the  Plaintiff 
Jar  value  before  it  was  due,  that  he  indorsed  it  away,  and  that  it 
was  returned  to  him  on  heing  dishonored. 

And  as  to  the  said  plea  to  the  said  first  count,  the  plaintiff  says  that  the 
said  bill  of  exchange  was  indorsed  and  delivered  to  him  by  the  said  J.  K. 
before  the  same  became  due  and  payable,  according  to  the  tenor  and  effect 
fthereof,.  to  wit,  on  [Sf^A  bon&  fide,  and  for  a  good  and  valuable  consid- 
eration, and  that  at  the  time  of  such  indorsement,  which  was  so  made  by 
the  said  J.  K.  to  the  plaintiff,  aAer  the  making  of  the  said  bill  and. be- 
fore the  same  became  due  and  payable  according  to  the  tenor  and  effect 
thereof  and  bonl  fide,  and  for  a  good  and  valuable  consideration  as 
aforesaid,  the  said  J.  K.  was  the  holder  of  the  said  bill,  but  was  not  the 
holder  of  the  said  bill  when  the  same  became  due  and  payable  according 
to  the  tenor  and  etfect  thereof,  but  on  the  contrary  thereof,  the  plaintiff 
aAer  such  indorsement  and  delivery  thereof  to  him  by  the  said  J.  K.  of 
the  said  bill,  bon&  fide  and  for  a  good  and  valuable  consideration  as 
aforesaid,  and  before  the  same  became  due  and  payable  according  to 
the  tenor  and  effect  thereof,  to  wit,  on  [_^c,'\  had. indorsed  the  same  for 
a  good  and  valuable  consideration  to  one  L.  M.,  and  the  said  L.  M. 
at  the  time  the  said  bill  became  due  and  payable  according  to  the  tenor 
and  effect  thereof  was  the  holder  thereof  for  such  good  and  valuable 
consideration  from  the  plaintiff,  and  the  same  had  been  duly  shown  and 
presented  by  him  to  the  defendant  as  the  acceptor  thereof,  for  payment 
thereof  when  the  same  became  due  and  payable,  according  to  the  tenor 
and  effect  thereof,  but  the  defendant  had  refused  to  pay  the  same^  and 
the  same  was  thereupon  afterwards,  and  after  such  refusal  of  payment 
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by  the  defendant  as  aforesaid,  and  before  the  commencement  of  this  suilf 
to  wit,  on  [(^<^'.]  returned  by  the  said  L.  M.  to  the  plaintiff,  and  he  was 
forced  and  obliged  to  pay  and  did  then  pay  to  the  said  L.  M.  the  amount 
thereof,  and  he  the  plaintiff,  by  virtue  of  such  indorsement  and  delivery  of 
the  said  bill  to  her  by  the  said  L.  M.  for  a  food  and  valuable  consideration 
as  aforesaid,  after  the  making  of  the  said  bill  and  before  the  same  be- 
came due  and  payable  according  to  the  tenor  and  effect  thereof,  and  of 
such  return  thereof  to  him  in  manner  and  for  the  cause  aforesaid,  was 
from  the  time  of  such  indorsement  and  delivery  to  him  until  he  so  indor* 
sed  the  same  to  the  said  L.  M.  as  aforesaid,  the  holder  thereof  bon^  fide 
and  for  a  good  and  valuable  consideration,  and  from  the  period  of  the 
return  of  the  said  bill  to  him  by  the  said  L.  M.  until  and  at  the  time  of 
the  commencement  of  this  suit,  was  and  still  is  the  holder  of  the  said  bill 
of  exchange  bon^  fide  and  for  a  good  and  valuable  consideration^  and 
lawfully  entitled  to  the  money  therein  mentioned :  and  the  defendant 
further  says  that  at  the  time  when  the  said  bill  was  so  indorsed  and  deliv* 
ered  to  him  by  the  said  J.  K.  bon&  fide  and  for  a  good  and  valuable  cour 
sideration  as  aforesaid,  he  had  no  notice  of  there  being  any  accounts, 
debts,  dealings,  or  transactions  between  the  said  G.  H.  and  the  said  J.  K., 
or  that  the  said  J.  K.  could  not  lawfully  indorse  or  deliver  the  same  to 
him  as  in  that  plea  alleged  ;  and   this  the  plaintiff  is  ready  to  verify,  &e. 


t38.  Indorsee  v.  Acceptor  : — Plea  that  the  bill  was  indorsed  to  the 
Plaintiff  after  it  was  due,  and  that  the  Defendant  paid  part  to 
a  prior  Holder,  and  gave  him  another  Bill  in  renewal. 

The  said  defendant,  by his  attorney,  as   to  the  first  count  of  the 

*  said  declaration,  says  that  the  said  bill  of  exchange  in  the  said  first 
count  mentioned  was  not  indorsed  to  the  plaintiS*  until  ader  the  same  had 
become  due  and  payable  according  to  the  tenor  and  efi'ect  thereof,  to  wit, 
on  [4'<^*]  9  and  the  defendant  further  saith  that  at  the  time  the  said 
bill  became  due^  and  payable  according  to  the  tenor  and  efiect  thereof, 
the  said  bill  was  in  the  hands  of  the  said  R.  and  S.  in. the  declaratioB 
mentioned,  as  the  lawful  holders  and  owners  thereof  for  value,  and  that 
before  the  said  bill  became  due,  and  whilst  the  said  R.  and  S.  contin- 
ued to  hold  the  same,  and  before  the  commencement  of  tliis  suit,  to 
wit,  on  [<$-c.]  it  was  agreed  between  the  defendant  and  the  said  R.  and 
S.  that  the  defendant  should  pay  to  the  said  R.  and  S.  part  of  the  amount 
of  the  said  bill,  to  wit,  the  sum  of  <£50,  and  that  the  defendant  should 
also  accept  a  certain  bill  of  exchange  for  the  residue  of  the  amount  of 
the  said  bill,  to  wit,  the  further  sum  of  jC50,  to  be  drawn  by  the  said  B. 
and  S.  upon  him  the  defendant,  payable  four  months  after  the  date  there- 
of, and  should  pay  to  the  said  R.  and  S.  the  sum  of  £2  :  35.  Id,  as  and  for 
commission,  discount,  ana  stamps,  for  and  on  account  of  the  said  first- 
mentioned  bill  of  exchange,  and  that  the  said  R.  and'S.   should   accept 
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such  payments  and  such-  bill  for  ^50,  for  and  on  account  of  the  said  first- 
mentioned  bill,  whereof  th^  said  H.  and  S.  were  the  holders  as  aforesaid  ; 
and  the  defendant,  in  fact,  says  that  ailerwards  and  before  the  said  last- 
mentioned  bill  became  due,  and  whilst  the  same  continued  and  was  in 
the  bands  of  the  said  R.  and  S.  as  the  lawful  holders  thereof,  and  before 
the  same  was  indorsed  to  the  said  plaintiff,  and  before  the  commenc- 
ment  of  this  suit,  to  wit,  on  [4*^.],  the  defendant,  in  pursuance  of  the 
said  agreement,,  paid  to  the  said  R.  and  S.  the  said  sum  of  <£50,  and  did 
then  accept  and  deliver  to  the  said  R.  and  S.  such  bill  of  exchange  for 
the  sum  of  £50  then  drawn  by  the  said  R.  and  S.  upon  him  the  defen- 
dant, and  payable  to  the  said  R.  and  S.  or  order,  four  months  afler  the 
date  thereof,  and  did  also  pay  to  the  said  R.  and  S.  the  said  sum  of 
•C2 :  35.  Id*  for  commission,  discount,  and  stamps,  for  and  on  account 
of  the  said  bill  in  the  said  first  count  mentioned  ;  and  ^the  said  R. 
and  S.  then  accepted  and  received  the  said  sums  of  £50  and  £2  :  35. 
Id.  so  paid  by  him  the  defendant  as  aforesaid,  and  the  said  bill  for  ^50, 
so  accepted  by  the  defendant  as  aforesaid  for  and  on  account  of  and  for 
the  said  bill  in  the  said  first  count  mentioned,  and  the  defendant  then 
became,  and-was  [and  is]  liable  to  pay  the  said  bill  for  £50,  according 
to  the  tenor  and  effect  thereof:  (r)  and  this  the  defendant  is  ready  to  ver- 
ify, &c. 


f  39.  Plea  to  a  Declaration  by  the  Drawer  against  the  Acceptor  of  a 
Bill — that  it  was  accepted  on  the  Terms  that  the  Plaintiff  should 
sell  Goods  to  the  Defendant,  but  failed  so  to  do.  (x) 

The  said  defendant,  by his  attorney,  as  to  the  said  [Jirst]  count 

of  the  said  declaration,  says  that  before  and  at  the  time  when  the  said 
bill  of  exchange  was  so  drawn  and  accepted  as  aforesaid,  it  was  agreed 
by  and  between  the  plaintiff  and  the  defendant,  that  the  plaintifi*  should 
sell  to  the  defendant,  and  he  should  buy  of  the  plaintiff,  certain  goods  (y) 

to  wit, at  the    price  of  «£ ,  such    goods   to    be    delivered  by  the 

plaintiff  to  the  defendant  before  the  said  bill  should  become  due  and  pay- 
able according  to  the  tenor  and  effect  thereof,  to  wit,  on   the  [4'<'*]»  and 

'  ■     ■   r  ■  ■ ^^~~ 

(r;)  If  the  defiindant    has   pnid   rhe    bill  note(^).     The  partial  fuilurn  of  cnnsido- 

given  in  renewal,  Rtate  the  fact  thun:  ''and  ration  involving  a  question  of  vnHquidated 

the  defendant   avurs  thai  he    paid  the  said  damageSj  affords  nodefcnci: — as  in  the  cnse 

bill  for  X50  when  thn    same    became   due  of  a  bill  for  the  price  of  an  unsound  horse 

and   payable  arcording  to   the  tenor   and  warranted  sound,  but  which  has  not  been 

effect  thereof  :*'  or,  if  nut  due   when   the  taken  back  ;  Morgan  r.  Kichards<'n„7  £"st, 

action  was  commenced,    allege  that  *' the  483;  Moegridge  v.  Jonc8,   14   East,  486; 

time  fur  payment   of  the  said  bill  for   £50  Mann  r.  Lent,  10  B.  &.  C    877;  Spiller  r. 

had    not  elapsed  at  the    time  of  the  com-  Wcstlake,  2  B.  &.  Ad.   155;  Bay  I.  5lh  cd. 

mencement  of  this  suit."  497  ;  Chit.  jun.  B.  100  h. 

{x)  Where  there  was  originally  a  consi-         (y)  **  Or  lend  and  advance  money,*'  &c. 

deration,  but   it  has  wholly  failed^  there  is  according  to  the  fact.     This   may  readily 

a  defence,  but  the  matter  should   be  spe-  be  adapted  accordingly, 
cially   pleaded  as  above;  see  an/^,  261, 
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to  be  paid  for  by  such  bill  of  exchange  as  afore  scud,  to  be  therefore  drawn 
by  the  plaintiff  on  the  defendant ;  and  the  defendant  avers,  that  the  plain- 
tiff then  drew  and  the  defendant  then  accepted  the  said  bill  in  the  first 
count  mentioned,  for  the  price  of  the  said  goods,  and  the  plaintiff  took 
and  received  the  same  upon  the  faith  and  terms  of  the  said  agreement 
and  not  otherwise,  and  that  there  never  was  any  other  consideration  for 
the  said  bill ;  and  the  defendant  further  saith  that  although  he  was  before 

and  on  the   said day  of  ■    ■     a.  d. aforesaid  ready  and   willing 

to  accept  and  buy  the  said  goods  of  the  plaintiff  upod  the  terms  afore- 
said, and  afterwards  and  before  the  said  bill  became  due  according  to  the 
tenor  and  effect  thereof,  to  wit,  on  the  day  and  year  last  aforesaid,  re- 
quested the  plaintiff  to  sell  and  deliver  such  goods  to  the  defendant  ac- 
cording to  the  said  agreement,  yet  the  plaintiff  did  not  nor  would  then  or 
at  any  other  time  sell  or  deliver  such  goods  or  any  part  thereof  to  the  de- 
fendant, but  hath  wholly  neglected  and  refused  so  to  do  ;  whereupon  the 
defendant,  after  such  default  of  the  plaintiff,  and  before  the  said  bill  be- 
came due,  to  wit,  on  [4*^-1  gave  notice  to  the  plaintiff  that  he  should  re- 
scind and  then  rescinded  and  vacated  the  said  contract ;  and  the  defend- 
ant further  saith  that  the  plaintiff,  since  his  said  default,  hath  held  and 
now  holds  the  same  without  consideration ;  {z)  and  this  th^  defendant  is 
ready  to  verify,  &.c. 


40.  Drawer  v.  Acceptor : — Plea  that  the  BUI  was  accepted  subjed 
to  an  investigation  of  Accounts  between  the  Parties^  and  that  it 
wa^  afterwards  found  that  there  was  no  balance  against  the  De- 
fendant. 

And  the  defendant,  b^ his  attorney,  as  to  the  said   first  count  of 

the  tsaid  declaration,  saith  that  before  and  at  the  time  when  the  said  biU 
of  exchange  therein  mentioned  was  drawn  an^  accepted  as  aforesaid, 
there  had  been  and  were  divers  accounts  between  the  plaintiff  and  the 
defendant,  but  such  accounts  were  open  and  unsettled,  and  it  had  not 
been  ascertained  whether  or  not  the  balance  of  the  said  accounts  was  in 
favor  of  the  plaintiff;  and  the  defendant  further  saith  that  at  the  time 
when  the  said  bill  was  drawn  and  accepted  as  aforesaid,  it  was  agreed  by 
and  between  the  plaintiff  and  defendant  that  the  said  accounts  should  be 
investigated  by  the  plaintiff  and  defendant,  and  an  account  stated  be- 
tween them  respecting  the  same  at  a  future  time,  to  wit,  before  the  said 
bill  should  become  due  and  payable  according  to  the  tenor  and  effect 
thereof,  and  that  in  the  event  of  its  appearing  and  being  found,  upon  the 
statement  and  settlement  of  such  account,  that  the  defendant  was  not  in- 

(z)  A  plea  showing  a  consideration   for  tion  for   the   payment   thereof;*'  Bjass  v. 

the  acceptance  of  a  bill  is  repugnnnt  and  Wylie,  1  Gale,  50;  anttf  36,  Form  6,  and 

defective  if  it  conclude    '  that  defendant  37,  note  (z).  * 

has  not  received  any  value  or  considera- 
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debted  to  the  plaintiff  in  any  sum  of  money  as  the  balance  thereof  or 
otherwise^  that  the  defendant  should  not  be  called  upon  by  the  plaintiff  or 
be  liable  to  pay  to  him  the  said  bill  or  any  part  of  the  amount  thereof ; 
and  the  plaintiff  then  drew  and  the  defendant  then  accepted  the  said  bill, 
and  the  plaintiff  received  the  same  upon  the  terms  of  the^aid  agreement 
and  not  upon  any  other  terms  or  consideration  ;  and  the  defendant  fur- 
ther saith  that  afterwards,  and  before  the  said  bill  became  due  and  paya- 
ble according  to  the  tenor  and  effect  thereof,  to  wit,  on  the day  of 

—  A.  D. ,  [exact  day  not  material]^  the  said  accounts  were  investi- 
gated by  the  plaintiff  and  defendant,  and  an  account  was  then  stated  and 
settled  between  them  concerning  the  same,  and  upon  such  accounting  it 
then  appeared  and  was  found  by  them  that  the  defendant  was  not  indebt- 
ed to  the  plaintiff  in  any  sum  of  money  whatever  in  respect  thereof,  nor 
was  nor  is  the  defendant  indebted  to  the  plaintiff  upon  or  in  respect  of^the 
said  accounts  or  otherwise,  nor  hath  he  the  said  defendant  received  any 
value  for  the  said  bill,  and  by  reason  of  the  premises,  the  plaintiff,  at  the 
time  of  the  commencement  of  this  suit,  held  and  now  holds  the  said  bill 
without  any  consideration,  and  seeks  to  enforce  payment  thereof  unjust- 
ly and  in  violation  of  the  terms  of  the  said  agreement ;  and  this  the  de- 
fendant is  ready  to  verify,  ^c.  [Add  a  plea  to  the  last  county  and  a  plea 
of  payment  or  set-off,  according  to  the  facts,  to  the  whole  declaration. 


41.  Drawer  v.  Acceptor,  or  Indorsee  v.  his  Indorser : — Plea  that  the 
Acceptance  or  Indorsement  was  obtained  by  Fraud,  (a) 

The  defendant,  by his  attorney,  as  to  the  said  \jirst'\  count,  saith 

that  his  the  defendant's  acceptance  [or  '•'•  indorsement"]  of  the  said  bill  of 
texchange  in  the  said  first  count  mentioned,  was  obtained  and  procured 
by  the  plaintiff  and  others  in  collusion  with  him,  by  fraud,  covin,  and  mis- 
representation;  and  this  the  defendant  is  ready  to  verify,  dec.  [See 
Form  43. 


42.  Replication  thereto. 

The  plaintiff  as  to  the  said  plea  to  the  said  first  count,  saith  that  the 
defendani's  acceptance  [or  "  indorsement"]  of  the  said  bill  of  exchange 
in  that  count  mentioned,  was  not  obtained  or  procured  by  the  plaintiH  and 
others  in  collusion  with  him,   by  fraud,  covin*  or  misrepresentation,  as  in 


(a)  See  Bayl.  5th  cd.  142,  471 ;  Chit,  should  state  such  fact,  and  then  show  that 
Jan.  BrlOO  g.  h.  A  general  plea  of  fraud  the  plainiiff  took  the  bill  with  notice  of 
seems  to  be  good  ;  see  Meriet  Treshaw's  the  fraud  or  without  consideration ;  Bra- 
case,  9  Co.  IIU  ;  Hill  v.  Montagu,  2  M.  d^  mah  v.  Baker,  3  Dowl  P.  C.  400, 401  ;  per 
Sel.  378  .  Where  the  action  is  by  an  in-  Tindal,C.  J.,  1  Hodg.  67,  S.  C. ;  Foster 
dorsee  and  the  fraud  was  committed  by  v.  Pearson,  1  C,  M.  ol  K.  849. 
the  drawer  or  a  prior  indorser,  the   plea 
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that  plea  alleged ;   and  this  the  plaintiff  prays  rnaj  be  inquired  of  by  the 
country,  &c. 


43.  FUa  to  a  Declaration  by  the  Indorsee  against  the  Acceptor  thai 
the  Drawer  obtained  the  Acceptance  by  Fraud  and  without  Value, 
and  that  the  Plaintiff  took  the  Bill  with  notice  thereof,  (5) 

And  the  defendant,  by his  attorney,  as  to  the  said  [first"]  coant, 

saith  that  the  said  acceptance  of  the  said  bill  of  exchange  in  the  said  de- 
claration mentioned,  was  obtained  from  him  the  defendant  by  the  said  C. 
S.  by  fraud,  covin,  and  misrepresentation,  practised  upon  him  the  defen- 
dant by  the  said  C.  S.,  and  without  any  value  or  consideration  from  the 
said  C.  S.  to  him  the  defendant  for  such  acceptance  thereof,  or  for  his 
the  defendant's  paying  the  amount  of  the  said  bill  or  any  part  thereof;  and 
the  defendant  further  saith  that  the  said  C.  S.  indorsed  the  said  bill  to  the 
plaintiff,  and  the  plaintiff  took  and  received  the  said  bill  from  the  said 
C.  S.  with  full  knowledge  that  the  said  acceptance  thereof  by  the  defen- 
dant had  been  obtained  by  the  said  C.  S.  from  him  the  defendant  by 
fraud,  covin,  and  misrepresentation,  so  practised  on  him  by  the  said  C. 
S.  as  aforesaid,  and  without  any  value  or  consideration  for  his  the  defen- 
dant's acceptance  thereof  as  aforesaid  ;  and  this  the  defendant  is  ready 
to  verify. 


44.  Replication  thereto,  (c) 

And  the  said  plaintiff,  as  to  the  said  plea  of  the  defendant  to  the  said 
first  count,  says  that  the  said  C.  S.  indorsed  the  said  bill  of  exchange  to 
him  the  plaintiff,  and  the  plaintiff  took  and  received  the  said  bill  from  the 
said  C.  S.  upon  and  for  a  good  and  sufficient  consideration,  and  for  val- 
ue, to  wit,  to  the  amount  of  the  said  bill,  and  without  any  knowledge  by 
the  plaintiff  that  the  said  acceptance  thereof  by  the  defendant  had  been 
obtained  by  the  said  C.  S.  from  the  defendant  by  fraud,  covin,  or  misrep- 
resentation,  so  alleged  to  have  been  practised  on  him  by  the  said  C.  S. 
as  aforesaid ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  coun- 
try, &c. 


(b)  Supra^  n.  (a).     In  this  case  the  proof     him,  &rC. ;  Duncan  v.  Scott,  1  Camp.  100; 
ofthe  fraud  on  ibe  defendant  puts  the  plain-     Bajl.  5th  ed.  471. 

tiff  on  proof  of  the  consideration  given  by         (c)    Or  the  replication   may   denj  tbe 

fraud  ;  see  supra,  form  42. 
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t45.  Indorsee  v.  Drawer: — Plea  that  the  Plaintiff  was  defrauded  of 
the  BiU,  and  that  the  Plaintiff^  was  guilty  of  carelessness  in  taking 

it.  (d) 

The  defendant,  by his  attorney,  as  to  the  said  first  count,  saith 

that  his  said  indorsement  of  the  said  bill  in  that  count  mentioned,  was  ob- 
tained and  procured  by  the  fraud,  covin,  and  misrepresentation  of  the 
said  £.  F.  and  others  in  collusion  with  him,  and  the  said  bill  was  obtained 
from  him  by  means  of  such  fraud,  covin,  and  misrepresentation,  and  with- 

(d)  In  an  HCtion  by  the  indorsee  agninst  could  not  complain  of  such  summing  up, 
the  drawer  ofan  accommodation  bill,  which  and  that  the  Court  would  not  disturb  the 
bad  been  fraudulently  disposed  of  by  the  verdict.  In  another  aciion^  arising  out  of 
first  indttrsee,  and  afterwards  discounted  the  same  transaction,  and  which  was  an 
by  the  plaintiff,  it  is  no  defence  that  the  action  of  trover  brought  by  •ne  of  the  cus- 
plaintiff  took  the  bill  under  circumstances  tomers  (who  was  himself  also  a  bill-broker,) 
which  ought  to  have  excited  the  suspicion  against  F.s,  to  recover  the  value  of  some 
ofn  prudent  man  that  it  had  not  been  fair-  of  the  bills,  the  judge  directed  the  jury  that 
\y  Abtained  ;  the  defendant  must  show  that  the  principle  laid  down  in  Haynes  v.  Fors- 
tbe  plaintiff*  was  guilty  of  gross  ne.gligtnc6  ;  ter,  2  C.  &>  M.  237,  that  a  bill-broker,  who 
Crook  V.  Jadis,  5  B.  6l  Ad.  909.  So  in  receives  a  bill  from  a  customer  to  procure 
Backhouse  v.  Harrison,  id.  1006,  it  was  it  to  be  discounted,  had  no  right  to  mix  it 
held,  that  to  an  action  by  an  indorsee  with  bills  of  other  customers,  and  to  pledge 
against  the  indorser,  who  had  lost  the  bill  the  whole  mass  as  a  security  for  an  ad- 
by  acridont,  it  is  a  good  defence  that  the  vance  of  money  to  himself,  and  that  still 
plaintiff  took  the  bill  fraudulently,  or  un-  less  bad  he  a  right  to  deposit  such  bill  as  a 
der  such  circumstances  that  he  must  have  security  or  part  security  for  money  pre- 
knoten  that  the  person  fn.m  whom  he  took  viously  due  from  him,  was  to  bo  taken  by 
it  had  no  title,  or  that  the  plaintiff  was  them  as  the  general  rule  of  Jaw  ;  but  that 
guilty  ofgrops  negligence  in  taking  it:  but  notwithstanding  such  general  rule  of  law, 
that  it  is  no  defence  that  he  took  it  bonA  the  parties  might  contract  as  they  thought 
fde  under  circumstances  in  which  a  pru-  proper;  and  he  leA  it  to  the  jury  to  say 
dent  and  cantious  man  would  not  have  ta-  whether  usage  set  up  by  the  defendants  as 
ken  it.  The  late  case  of  Forster  v.  Pear*  to  the  course  of  dealing  in  such  cases,  was 
BOD,  1  C  ,  M.  &  R.  849,  is  also  important  established  to  their  satittfaciion,  and  if  so, 
on  this  subject.  The  marginal  abstract  of  whether  they  thought  that  the  plaintiff, 
that  case  is  as  follows  :  **  W.  and  P.,  bro-  who  was  a  bill-broker  himself,  had  con- 
kers in  London,  had  in  their  possession  tracted  with  reference  to  that  usage;  and 
bills  of  different  customers,  to  the  amount  the  jury  having  found  for  the  defendants, 
of  nearly  jC:)OO0,  which  had  been  leA  with  the  Cuurt  refused  to  disturb  the  verdict, 
thena  to  raise  money  upon-  They  mixed  A  bill-broker  is  not  a  person  known  to  the 
these  bills  with  others  of  their  own  to  law  with  certain  prescribed  duties,  but  his 
about  the  same  amount,  and  deposited  the  employment  is  one  which  depends  entirely 
whole  with  F.s,  who  were  merchants  and  on  the  course  of  dealing — his  duties  may 
capitalists,  for  an  advance  of  j^OOO  then  vary  in  different  ports  of  the  country,  and 
made,  and  for  a  preceding  advance  made  a  their  extent  is  a  question  offset  to  bedeter- 
few  days  before  on  a  promise  to  bring  bills,  mined  by  the  usage  and  course  of  dealins 
Evidence  was  given  that  it  was  usual  and  in  a  particular  place.  Semble,  that  the  old 
customary  for  bill-brokers  in  London  to  established  rule  of  law,  that  the  holder  of 
raise  money  by  a  deposit  of  their  customers*  bills  of  exchange  indorsed  in  blank,  or  oth- 
bills  in  a  mass,  and  that  the  bill-broker  er  negotiable  securities  transferable  by  de- 
alone  was  looked  to  by  the  customer,  who  livery,  can  give   a  title  which  he  does  not 

fave  the  bill-broker  dominion  over  the  bill,  himself  possess,  to  a  person  taking  them  bo* 

D  an  action  brought  by  F.s  on  one  of  the  nAfide  ff>r  value,  is  not  to  be  qualified  by 

bills  against  one  of  the  customers,  who  was  treating  it  as  essential  that  a  person  so  tak- 

a  party  to  the  bill,  the  judge  left  it  to  the  Ing  them  should  take  them  with  due  care 

jury  to  say   whether  F.s  the  plaintiffs  look  and  caution,   but   that   the  person    taking 

the  bills  from  W.  and   P.  the  bill-brokers  them  bon&  fide  for  value  has  a  good  title, 

with  due  care  and  caution,  and  in  the  or*  though  he  take  them  without  care  or  cau- 

dioary  course  of  business  ;  and  the  jury  be-  tion,  except  so  far  as  the  want  of  such  care 

ing  of  opinion  that  they  bad  so  taken  the  and  caution  may  effect  the^  bonA  fides  and 

bills,  found   a  verdict  for   the  plaintiffs:  honesty  of  the  transaction.*' 
Held,  that  tha  defendant,  the  customer, 

Vol*  !•  So 
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out  coneideration  ;  and  the  defendant  further  saith  that  after  the  said  i 
dorsement  by  the  defendant  had  been  obtained  as  aforesaid,  to  wit,  on 
[<$  c]  the  said  -bill  twas  indorsed  to  the  plaintiff,  and  he  took  and  received 
the  same  without  due  cdre  or  caution,  and  otherwise  than  in  good  faith, 
aid  was  guilty  of  gross  negligence  in  taking  the  said  bill,  and  in  relation 
thereto ;  and  this  the  defendant  is  ready  to  verify,  &c. 


46.  Indorsee  v.  Acceptor  {or  Drawer) ; — TTiat  Plaintiff  has  indorsed 

away  the  Bill,  (e) 

The  defendant,  by bis  attorney,  as  to  the  said  [J^rst]  count,  saith, 

that  after  the  said  bill  of  exchange  in  that  count  mentioned  was  indorsed 
to  the  plaintMT,  and  before  the  commencement  of  this  suit,  to  wit,  on  [4^-] 
he  the  plaintiff  indorsed  and  delivered  the  said  bill  (the  same  being  paya- 
ble to  order  and  transferable  by  indorsement)  upon  a  good  and  sufficient 
consideration,  to  a  person  whose  name  is  to  the  defendant  unknown,  [or 
*<  to  one  G.  H.'']  and  the  defendant  then  became  and  was  and  is  liable  to 
pay  the  said  sum  in  the  said  bill  specified  to  the  said  person  to  whom  the 
said  bill  was  so  indorsed,  and  who  from  the  time  of  such  indorsement 
until  and  at  and  after  the  time  when  this  action  was  commenced,  hath  been 
and  is  the  holder  of  the  said  bill ;  and  tfiis  the  defendant  is  ready  to  ve- 
rify, ^c. 


47.  Drawer  or  Indorsee  y.   Acceptor; — That  the  Bill  has  be^n  lost 

by  the  Plaint  if.  (/) 

The  defendant,  as  to  the  said  [Jirst]  count,  saith,  that  he  hath  always 
been  and  still  is  ready  to  pay  the  said  bill  of  exchange  in  the  said  first 
count  mentioned,  on  the  same  being  produced  and  given  up  to  him  ;  [and 
that  the  said  bill  hath  not  ever  been  produced  or  presented  to  him  for 
payment  thereof  (^)];  and  the  defendant  further  saith,  that  the  plaintiff, 
after  he  became  the  holder  of  the  said  bill  as  aforesaid,  to  wit,  on  [^c. 
exact  day  not  material]  lost  the  said  bill,  and  thence  hitherto  hath  been 
and  still  is  unable  to  find  or  produce  the  same,  or  give  up  the  same  to 
the  defendant  on  his  paying  the  same ;  and  the  said  bill,  from  the  time 
when  the  said  plaintitl  lost  the  same,  hath  not  been,  nor  is  the  same  in  the 
possession,  custody,  power,  or  control  of  the  plaintiff;  and  the  defendant 

«  W     '  ■  .  _ ■  — 

(e)  See   form,   &.c.    Jones   v.    Studd,  4  avoidance.     See  the  law  upon  this  subject, 

Bing.  663.     This    plea  cannot   fairly    and  tinyi.  5lh    ed.  369;    Giiit.  B.   8lh  ed.  Ind. 

effectually  be   pleaded  in  cases    where  the  "  Loss;"  Chit.  jun.  B.  100  e  ;  Hansard  r, 

plaintiff  has  bad  the  bill  returned  to  him,  Robinson,  7  B.  &.  C.  90. 
as  the  holder.     It  compels  him,  however,         {g)   Qti<cre  as  to  this  allegation  ;  omit  it 

in  his  replication,  to  deny  that  he  indorsed  if  the  bill    were   duly  presented   for  ^^y 

it,  or   admitting   tliat  fact,  he   must   reply  ment,  and  the  loss  were  afterwards.    The 

that  he  afterwards  took  it  up.  loss  even    af\er  the  dishonor   affords  a  de- 

(/)  Semble  that  this  should  now  be  spe-  fence ;  Hansard  v.  Kobinson,  ubi  su^ra. 
cially  pleaded  aa  matter   in  confefision  an^ 
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8ajs,  that  the  said  bill,  at  the  time  when  it  was  so  lost  as  aforesaid,  was 
indorsed  in  blank,  and  not  specially,  and  was  and  is  transferable  hj  de- 
liverj ;  and  this  the  defendant  is  ready  to  verify. 


t48.  Indorsee  v.  Acceptor ; — Plea  that  the  Plaintiff,  as  the  Banker 
of  the  Drawer,  owed  him  Money ,  and  took  from  him  another  Bill, 
and  retained  the  Debt  due  to  him,  in  satisfaction  of  the  Bill  sued 
upon. 

And  for  a  further  plea  to  the  said  first  count  of  the  said  declaration,  the 
defendant  says  that  the  said  bill  of  exchange  in  that  count  mentioned, 
was  accepted  by  the  defendant  for  the  accommodation,  uge,  and  benefit 
of  the  said  R.  M.  and  at  his  request,  and  that  there  was  not  at  any  time 
any  consideration  or  value  for  his. the  defendant  accepting  the  said  bill, 
or  paying  the  amount  of  the  said  bill  or  any  part  thereof;  (A)  and  the  de- 
fendant' further  saith,  that  heretofore,  to  wit,  on  [^c]  the  said  R.  M. 
made  his  certain  other  bill  of  exchange  in  writing,  and  thereby  required 
one  J.  B.,  two  months  after  the  date  thereof,  to  pay  to  him  the  said  R.  M. 
or  order,  a  certain  sum,  to  wit,  ^100,  value  received,  and'the  said  J.  B. 
then  accepted  the  said  last-mentioned  bill ;  and  the  defendant  further 
saith,  that  before  and  at  the  time  of  the  making  of  the  agreement  herein- 
after next  mentioned,  the  plaintiffs,  as  bankers  and  agents  of  and  for  the 
said  R.  M.,  had  in  their  hands  a  certain  sum  of  money  of  the  said  R.  M., 
to  wit,  the  sum  of  X28,  and  were  then  indebted  to  him  in  the  amount 
thereof;  of  all  which  premises  the  plaintiffs,  before  and  at  the  time  of 
the  making  the  agreement  hereinafter  mentioned,  had  notice  ;  and  there- 
upon after  the  said  bill  of  exchange  in  the  said  first  count  mentioned  be- 
came due,  and  before  the  said  bill  for  .£100  became  due,  and  whilst  the 
said  R.  M.  was  the  holder  thereof,  to  wit,  on  [<$*e.]  it  was  agreed  by  and 
between  the  plaintiffs  and  the  said  R.  M.,  as  follows,  that  is  to  say,  that 
the  said  R.  IH.  should  indorse  and  deliver  to  the  plaintiffs  the  said  last- 
mentioned  bill  so  accepted  by  the  said  J.  B.  as  aforesaid,  and  also  sufier 
and  permit  them  to  retain  in  their  hands,  for  their  own  use  and  benefit, 
part  of  the  said  sum  of  .£28,  to  wit,  ^£20  175.,  in  full  satisfaction  and  dis- 
charge of  the  said  bill  in  the  said  first  count  mentioned,  and  of  all  dama- 
ges by  the  plaintiffs  sustained  by  reason  of  the  said  breach  of  promise  in 
the  first  count  mentioned,  and  of  the  plaintiffs'  cause  of  action  in  respect 
thereof,  and  that  the  said  plaintiffs  should  accept  and  receive  the  said  bill 
of  ^100  so  accepted  by  the  said  J.  B.  as  aforesaid,  and  retain  in  their 
hands  for  their  own  use  and  benefit  the  said  part  of  the  said  sum  of  jf28, 
to  wit,  the  sum  of  <£20  17s.  in  full  satisfaction  and  discharge  of  the  said 
bill  in  the  said  first  count  mentioned,  and  of  all  damages  by  the  plaintiffs 
sustained  by  reason  of  the  said  breach  of  promise  in  the  said  first  count 

(A)  The  allegation  that  derendaDt  was  was  inserted  in  the  pleos,  as  settled  by 
an  accommodatiun  acceptor  appears  to  be  counsel,  in  the  case  in  which  the  above 
nnnecessary  ;  bot  such  being  the  fact,  it    plea  was  used. 


274  PLEAS,  &c.  IN  ASSUMPSIT :— BILLS. 

mentioned,  and  of  the  plaintiffs'  cause  of  action  in  respect  thereof;  and 
the  defendant  further  saith,  that  in  pursuance  of  the  said  agreement,  the 
said  R.  M.  then  indorsed  tand  dehvered  to  the  plaintiffs  the  said  bill  so 
accepted  by  the  said  J.  B.  as  aforesaid,  and  suffered  and  permitted  them 
to  retain  in  their  hands  the  said  sum  in  that  behalf  aforesaid  for  their 
ovirn  use  and  benefit ;  and  the  plaintiffs  then  accepted  and  received  of  and 
from  the  said  R.  M.  the  said  bill  accepted  bj  the  said  J.  B.  as  aforesaid, 
and  retained  in  their  hands  for  their  own  use  and  benefit  the  said  sum  in 
that  behalf  aforesaid,  in  full  satisfaction  and  discharge  of  the  said  bill  in 
the  said  first  count  mentioned,  and  of  all  damages  sustained  by  the  plain- 
tiffs by  reason  of  the  said  breach  of  promise  in  the  said  first  count  menr 
tioned,  and  of  the  plaintiffs'  cause  of  action  in  respect  thereof;  [and  the 
defendant  avers,  that  when  the  said  bill^#o  accepted  by  the  said  J.  B.  be- 
came due  according  to  the  tenor  thereof,  he  duly  paid,  honored,  and  sat- 
isfied the  8ame(«)J ;  and  this  the  defendant  is  ready  to  verify,  &c. 


49.  Replication  thereto — Denial  of  the  Accord  and  Satisfaction, 

And   the   plaintiffs,  as  to  the  plea  of  the  defendant   by  him  secondly 
above  pleaded,  say,  that  they  had  not  notice  that  the  bill  of  exchange  in 
the  first  count  mentioned  was  accepted  by  thedefendant  for  the  accommo- 
dation of  the  said  R.  M.  and  without  consideration  ;  and  they  fiirther  say, 
that  the  said  R.  M.  had  not  the  said  sum  of  £28,  or  any  part  thereof,  in 
their  hands,  and  that  they  the   plaintiffs  were  not  indebted   to  the  said 
R.  M.  in  the  said  sum  of  <£2d,  or  any  part  thereof,  as  stated  in  the  said 
second  plea,  and  that  it  was  not  agreed  by  and  between  the  plaintiffs  and 
the  said  R.  M.  as  in   the  said  second  plea  is  mentioned,  and  that  the  said 
R.  M.  did  not  indorse  and   deliver  to  the  plaintiffs  the  said  bill  of  ex- 
change accepted  by  the  said  J.  B.,  and  did  not  suffer  or  permit  them  to 
retain  in  their  hands  the  said  sum  in  the  said  second  plea  mentioned,  for 
their  own  use  and  benefit,  and  that  the  plaintiffs  did  not  accept  and  re- 
ceive from  the  said  R.  M.  the  said  bill  of  exchange  accepted  by  the  said 
J.  B.  in  the  said  second  plea  mentioned,  and  did  not  retain  in  their  hands, 
for  their  own  use  and  benefit,  the  said  sum  in  that  plea  mentioned,  in  full 
sfiitisfaction  and  discharge  of  the  said  bill  of  exchange  in  the  said  first 
count  mentioned,  or  of  the  damage  by  the   plaintiffs  sustained  by  reason 
of  the  said  breach  of  promise  in  the  said  first  count  mentioned,  and  of  the 
plaintiffs'  cause  of  action  in  respect  thereof,  in  manner  and  form  as  the 
defendant  hath   in  his  said  second  plea  in  that  behalf  alleged  ;  and  this 
the  plaintiffs  pray  may  be  inquired  of  by  the  country,  &c. 


(i)  This,  if  not  iho  fact,  may  be  omit-     in  tatisfaction,  barred  the  claim ;  po«f,  279, 
ted.     The  acceptance  of  the  new  bill,  6lc.    n.  (u). 
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50.  Indorsee  v.  Drawer,  (Form  8,  ante,  79)  ; — That  Acceptor  paid 

the  Bill  after  it  was  due.  {k) 

The  defendaDt,  by his  attorney,  as  to  the  said  [first]  count,  saith, 

that  after  the  said  bill  of  exchange  in  that  count  mentioned  became  due, 
and  tbefore  the  commencement  of  this  suit,  to  wit,  on  [4*^*]'  ^^^  ^^'^ 
E.  F.  paid  to  the  plaintiff  and  the  plaintiff  then  accepted  and  received  of 

and  from  the  said  E.'F.  a  large  sum,  to  wit,  the  sum  of  £ ,  in  full 

satisfaction  and  discharge  of  the  said  bill  and  promise  in  the  said  first 
count  mentioned,  and  of  the  cause  of  action  of  the  said  plaintiff  on  ac- 
count and  in  respect  thereof;  and  this  the  defendant  is  ready  to  verify, 


51-  Plea  by  Drawer  to  Declaration  averring  ^^  no  effect s^^  with 
Drawee^' instead  of  notice  of  dishonor,  {see  ante,  82,  Form  15)  ; — 
That  Defendant  expected  Assets,  fyc,  (/) 

The  defendant,  by bis  attorney,  as  to  the  said  [first]  count,  saith, 

that  before  and  at  tbe  time  when  the  said  bill  of  exchange  in  that  count 
mentioned  became  and  was  due  and  payable,  he  the  defendant  had  rea- 
sonable ground  and  reason  to  expect  and  suppose,  and  did  expect  and 
suppose  that  the  said  bill  would  be  paid  by  the  said  E.  F.  when  due,  ac- 
cording to  tlie  tenor  and  effect  thereof  in  this,  to  wit,  (m)  that  before  tbe 
same  became  due,  to  wit,  on,  [^c.].he  the  defendant  placed  in  the  hands 
of  one  O.  P.,  his  agent  in  that  behalf,  a  certain  sum  of  money,  sufficient 

for  the  payment  of  the  said  bill,  to  wit,  the  sum  of  jf ,  wiTh  directions 

and  authority  to  him  the  said  O.  P.  to  deliver  the  said  sum  to  the  said 
£.  F.,  to  enable  him  to  pay  and  satisfy  the  said  bill  when  due,  according 
to  the  tenor  and  effect  thereof ;  and  the  defendant  avers,  that  he  did  not 
at  any  time,  before  or  at  the  time  when  the  said  bill  became  due,  accord- 
ing to  the  tenor  and  effect  thereof,  withdraw  the  said  sum  or  any  part 
thereof  from  the  hands  of  the  said  O.  P.  or  revoke  such  authority  to  him 
given  as  aforesaid  ;  (n)  and  the  said  O.  P.  ought  to  have  delivered  the  said 
siun  to  the  said  E.  F.  for  the  purpose  aforesaid  ;  and  this  the  defendant  is 
ready  to  verify,  &c.  (o) 


{k)  Where  the  bill  was  paid  when  due  Upon  principle  it  would  seem  to  be  proper 
according  to  its  tenor,  the  Form  will  be  as  to  do -so  ;  but  in  case  of  doubt  or  cornplex- 
4uUe,  254.  The  above  form  will  be  proper  ity  a  general  plea  not  showing  such  rea- 
in  cases  which  frequently  arise  as  to  the  sons  should  be  risked  instead  of  this  furiu. 
application  or  appropriation  uf  a  payment  (n)  Or  instead  of  the  above,  state  any 
oiade  generally,  where  there  are  other  ac-  other  reasonable  ground  of  excuse  upon 
coanta.  besides  the  bill  transaction,  &c.  the  same  principle  ;  see  the  cases  in  Chit- 
See  Cbitty,  jun.  on  Contracts,  2d  ed.  582.  ty,  jun.  Bills,  5S  and  51),  and  notes. 

(0  Chit.  jun.  B.  58,  59.  (d)  This  plea  contains  new  matter,  and 

(fit)  duflere,  whether  it  be  necessary  to  should  be  thua concluded, 
state  the    ground    for    this    expectation  ? 
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52.  Indorsee  v.  Drawer  : — Plea  of  discharge  h}f  time  given  to  the 

Acceptor,  {p) 

The  defendant,  by his  attorney,  &!  to  the  said  [Jirsti  count,  saith, 

that  aAer  the  said  bill  of  exchange  in  that  count  mentioned  became  due; 
to  wit,  on,  [S^c.  exact  day  not  material]  it  was  agreed  by  and  between  the 
plaintiff,  then  being  the  bolder  of  the  said  bill,  and  the  said  E.  F.  [tint 
^acceptor]  without  the  defendant's  consent,  that  the  plaintiff  should,  for  a 
certain  good  and  sufficient  consideratioli,  to  wit,  the  consideration  herein* 
afler  mentioned,  give  the  said  £.  F.  time  for  payment  of  the  amount  due 
upon  the  said  bill  for  a  certain  time,  to  wit,  until  the  bill  of  exchange 
hereinaAer  mentioned  to  have  been  giveu  to  the  plaintiff  should  become 
due  according  to  the  tenor  and  effect  thereof;  and  that,  for  securing  the 
payment  of  the  amount  due  upon  the  said  bill  in  the  said  first  count  men- 
tioned, and  for  and  on  account  thereof,  the  plaintiff  should  draw  upon 
the  said  E.  F.,  and  that  he  should  accept  a  certain  other  bill* of  exchange 
bearing  date  a.certain  day,  to  wit,  the  day  and  year  la^  aforesaid,  for  the 
amount  of  the  said   first-mentioned   bill,  with   interest   due  thereon  and 

expenses  in  respect  thereof,  to  wit,  the  sum  of  .£ ^,  payable  a  certain 

time,  to  wit,  [two  months]  afler  the  date  thereof,  to  the  plaintiff  or  order; 
and  the  defendant  further  saith,  that  in  pursuance  of  such  agreement  the 
plaintiff  then  drew  and  the  said  E.  F.  then  accepted  such  last-mentioned 
bill  for  securing  the  payment  of  the  amount  due  upon  the  said  bill  in  the 
first  count  mentioned,  with  interest  as  aforesaid,  and  for  and  on  account 
thereof;  and  the  said  E.  F.  then  delivered  the  said  bill  so  accepted  by 
him  as  aforesaid  to  the  plaintiff,  and  the  plaintiff  then  received  the  same 
for  and  on  account  of  the  said  bill  in  the  first  count  mentioned,  and  aU 
the  moneys  due  thereon,  on  the  terms  aforesaid,  without  the  defendant's 
ponsent ;  (y)  and  this  the  defendant  is  ready  to  verify,  &c. 


53.  Plea  to  a  Declaration  by  Bankers  on  a  Billy  that  it  was  drawn 
for  a   Customer's  account ,  consisting  of  Moneys  advanced  on  un- 
stamped Checks  liable  to  the  stamp  duty,  {r) 

And  for  a  further  plea  as  to  the  said  [first']  count,  the  defendant  says, 
that  before  and  at  the  time  when  the  said  bill  of  exchange  was  indorsed 
to  the  said  banking  company  as  aforesaid,  the  defendant  resided  and  car- 
ried on  business  at  L P ,   in  the  county    of  W ,  and  the 


(p)  It  is  neceMarv  to  show  that  the  hoi-  eral  a  mere  agreement  toi^iye  lime,  foood- 

der  legally  6ottnd  himself  to  give  time;  aeo  ed  upon  a  fiesh  and  sufficient  considera- 

Chit.  jun.  K.  100  v.  tion,  would  seem  ipso  facto  to  discharge 

(q)  It  appears   to  be  safer,  if  not  neces-  the  suhsequont  parties, 

sary,  in  the  above  case  to  show  that  the  (r)  This  plea  is  founded  on  the  stamp 

arrangement  for  giving  time  was  actually  act  55  G.  3,  c.  164,  s.  13;  9  G.  4,  c  49,  s. 

perfected  and   carried  into   effect  by  the  15.     See  Greeuei;.  Allday,  1  Gale,  218. 
plaintiff  taking  the  new  bill.     But  in  gen- 
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said  banking  company  carried  on  and  transacted  the  business  of  bankers 
at  W ,  in  the  county  of  S ,  being  at  a  greater  distance  tlian  fif- 
teen miles,  to  wit,  at  the  distance  of  thirty-five  miles  and  upwards  from 

L P aforesaid,  and   the  said   banking  company  did   not   carry 

on  or  transact  the  business  of  bankers  at  any  time  within  the  distance  of 
fifteen  miles  from  L P aforesaid ;  and  the  defendant  fur- 
ther says,  that  the  consideration  given  by  the  said  banking  company 
for  the  indorsement  of  the  said  bill  by  the  defendant  to  them,  con- 
sisted and  doth   consist  of  certain  moneys  heretofore,   to  wit,  on  the 

day  of ,  A.  D. ,  and  on  other  days  and  times,   paid  and  ad- 

yanced  by  tthe  said  company  to  and  for  and  on  the  account  of  the  de- 
fendant, at  his  request,  upon,  in  pursuance,  and  in  payment  of  certain 
drafts  and  orders  then  respectively  made  and  issued  by  the  defendant,  and 
drawn  by  him  upon  the  said  banking  company,  and  which  drafts  and  or- 
ders were  respectively  for  sums  above  405.  payable  to  the  bearer  on  de- 
mand, and  made  and  issued   by  the  defendant  in  England,   at  a  greater 

distance  than   fifteen  miles  from  W aforesaid  and    any  place  where 

the  said  banking  company  transacted  the  business  of  bankers,  to  wit,  at 

L P aforesaid,  and  were  not  stamped  as  bills   of  exchange,  nor 

was  either  of  them  stamped  as  a  bill  of  exchange,  or  with  any  stamp  du- 
ty, as  required  by  law  in  that  behalf,  nor  did  the  said  drafts  and  orders, 
or  any  or  either  of  them,  truly  specify  and  express  the  place  where  they 
were  respectively  issued ;  and  the  defendant  further  says,  that  the  said 
banking  company  then  paid  the  said  drafts. and  orders  respectively,  and 
caused  and  permitted  the  same  to  be  paid  as  aforesaid,  then  well  know- 
ing that  the  same  were  respectively  made  and  issued  at  a  greater  dis- 
tance than  fifteen   miles  from  W aforesaid  and  any  place  where  the 

said  banking  company  carried  on  and  transacted  the  business  of  bankers^ 
and  knowing  that  the  plac^  where  the  same  were  respectively  made  and 
issued  was  not  truly  specified  therein,  and  knowing  that  the  same  did  not 
fall  lir'ithin  the  exemption  in  favor  of  drafts  or  orders  for  the  payment  of 
mbney  to  the  bearer  upon  demand  drawn  upon  bankers,  or  persons  acting 
or  transacting  the  business  of  bankers,  contained  in  the  statutes  in  such 
case  made  and  provided,  and  the  schedules  thereto  annexed,  but  were 
liable  respectively  to  stamp  duty  in  that  behalf,  contrary  to  the  statutes 
in  such  case  made  and  provided  ;  and  the  defendant  says  that  there  never 
was  any  consideration  for  the  said  banking  company  taking  or  holding 
the  said  bill  other  than  and  except  the  said  moneys  so  paid  and  advanced 
by  them  in  pursuance  and  in  payment  of  the  said  drafts  and  orders  here- 
inbefore  particularly  mentioned ;    and   this  the  defendant  is  ready   to 

Terify,  &c, 
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54.  Indorsee  v.  Drawer  or  Acceptor ; — TTiat  Plaintiff  discounted  the 

BUI  on  usurious  terms,  (s) 

The  defendant,  by his  attorney,  as  to  the  said  [Jirst]  count,  saith, 

that  at  the  time  of  the  making  of  the  unlawful  agreement  hereinafter 
mentioned,  the  said  bill  of  exchange  in  the  said  first  count  mentioned 
had  more  than  three  months  to  run  before  the  same  would  become  due 
according  fto  the  tenor  and  effect  thereof;  and  that  aAer  the  making  of 
the  said  bill,  to  wit,  on,  [^c.  the  exctct  day  if  possible]  it  w^as  corruptly, 
and  against  the  form  of  the  statute  in  such  case  made  and  provided, 
agreed  by  and  between  the  plaintiff  and  the  defendant  that  the  plaintiff 
should  lend  and   advance  to  the  defendant  a  certain  sum  of  money,  to 

wit,  the  sum    of  i£ ,  (/)  and  that   the  said  plaintiff  should  forbear  and 

give  day  of  payment  of  the  said  sum  of  £ from  the  time  of  lending 

and  advancingthe  same  until  a  certain  day,  to  wit,  on,  Sec.  [that  is  the 
day  token  the  bill  became  due]  ;  and  that  for  forbearing  and  giving  day  of 
payment  of  the  said  sum  oi  £ the  defendant  should  pay  to  the  plain- 
tiff a  certain  sum  of  money,  to  wit,  the  sum  of  «£ ;  and  that  for  se- 
curing tiie   repayment  of  the   said  sum  of  £ ,  together  with  the  said 

sum  of  £ ,  on  the  said day  of ,  a.  d. ,  the  defendant 

should  indorse  and  deliver  to  the  plaintiff  the  said  bill  of  exchange  in 
the  said  first  count  mentioned  ;  and  the  defendant  saith  that  in  pursuance 
of  the  said   unlawful  agreement  the  plaintiff  did  afterwards,  to  wit,  on 

the  said day  of ,  a.  d. ,  lend  and  advance  the  said  sum  of 

£ to  the  defendant,  and  the  defendant  did  then,  for  securing  the  re- 
payment of  the  said  last-mentioned  sum,  as  also  the  payment  of  the  said 
sum  o^  £ ,  on  the  said day  of ,  a.  d. ,  as  aforesaid,  in- 
dorse and  deliver  the  said  bill  of  exchange  to  the  plaintiff,  and  the  plain- 
tiff received  the  same  upon  the  terms  aforesaid ;  and  the  said  defendant 

further  saith,  that  the  said  sum  of£ so  agreed  to  be  given  &nd  paid 

to  the  plaintiff  for  such  loan  and  forbearance  exceeds  the  rate  of  ^5  for 
the  forbearing  of  J^IOO  for  a  year,  contrary  to  the  statute  in  such  case 
made  and  provided,  whereby  and  by  force  of  such  statute  the  said  bill 
was  and  is  wholly  void ;  and  this  the  defendant  is  ready  to  verify,  &c. 

(«)  See  Z  &,  A  W.  4;  c.  98;  Bnyley,  B.  bill  declared  upon  was  given   in  renewal 

5tii    ed.   511,   515;  Chit.    (Jlls,   8ih   ed. ;  of  a  former  bill,  upon  which  ilie  usury  was 

Chit.  jun.  Bills,  100  I.     A  genernl  plea  of  committed,  the  pica  must  show  the  former 

usury  18  bad   on   drmnrrer;2    M.  tS^  Sel.  hill,  averring  that  the  usury  had  reference 

377.     Srr   PJttiis  of  Usury,  post,     A   bill,  thereto,  and   that  the  bill  fn   question  wai 

though  concocted   in  usury,   isgoodinthe  given    in    renewal    thereof;    Bouhon    v» 

hands  of  a   bona  fidt   indorsee  for    valae  Coghinn,  1  Bing.  N.  C.  640. 
without  notice  ;  58  G.  3,  c.  93  ;  5  &  6  W.         (r)  Where  t^e  usurious  inlerest  or  pre- 

4,  c.  41.     And  if  the  plea  bo  usury  with  a  roium  is  deducted    at  the  time   of  the  dis- 

third  party,   the   plea  must   add    that  the  count,     the     balance   actually     advanced 

plaintiff  took  the  bill  with  notice,  or  with-  should,  it  seems,  be  laid,  as  in  this  case, as 

out  consideration,  &.c.     Evidence   in  such  the  sum  to  be  lent  and  forborne  ;  see  Lee, 

case,  Wyatt  v.  Campbell,  Moo.  &  M.  80;  q.  t.  v.  Cass,  1  Taunt.  511 ;  Lloyd  v.  Wil- 

Chit.  jun.  Bills,  1352,  S.C.     Where  the  liams,  2  Bla.  R.  7;22. 
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BILL  TAKEN  FOR  THE  DEBT. 


I.  Plea  that  the  Defendant  a^xepted  a  Bill  of  Exchange,  not  yet  dtte, 

on  account  of  the  Debt,  (u) 

The  defendant,  by his  attorney,  as  to   the  sum  of  £ ,  parcel 

of  the  moneys  in  the  declaration  mentioned,  (x)  says  that  the  plaintiff 
ovght  not  tto  maintain  his  aforesaid  action  thereof  against  him,  because 
he  saith  that  afler  the  making  of  the  said   promises  as  to  the  said  sum  of 

£ ,  and  before  the  commencement  of  this  suit,  to  wit,  on  [Sfc.  date  of 

6fl?,]*the  plaintiff,  for  and  on  account  of  the  said  sum  of  ^ ,  parcel 

4lc.  and  the  said  promises  in  respect  thereof,  made  and  drew  his  certain 
biU  of  exchange  in  writing,  bearing  date,  [4'^0>  ^'^^  thereby  required 
the  defendant  [two  months]  aAer  the  date  thereof,  which  period  had  not 
elapsed  at  the  time  of  the  commencement  of  this  suit,  (y)  [or  **  hath  jpot 
yet  elapsed,*'  if  the  fact  be  so,]  to  pay  to  the  plaintiff  or  order  a  certain 

sum,  to  wit,  the  sum  of  £ (2),  for  and  on  account  of  the  said  sum  of 

£ ,  parcel  &c.  and  the  said  promises  in  respect  thereof,  then  accept- 
ed the  said  bill  so  drawn  as  aforesaid,  and  then  delivered  the  same  to  the 
plaintiff,  and  the  plaintiff  then  took  and  received  the  same  (a)  for  and  on 

account  of  the  said  sum  of  £ ,  parcel  ^c.  and  the  said  promises  in 

respect  thereof;  and  this  the  defendant  is  ready  to  verify,  [dfc.  prayer  of 
judgment,  ante,  23,  Form  6. 

(«)  It  is  a  good  plea  to  an  action  for  a  (z)  It  is  a  rule  that  a  bill   for  a  smaller 

debt  that  the  defenannt  has  accepted  or  in-  sum   cannot  be   pleaded    as   taken    on  ac- 

doraed  to  the  plaintiff  *'  for  and  on  account  count  of  a  larger.     The  plea   must  there- 

thereof/*  a  bill  or  other  negociable  securi-  fore  be  confined    as  above    to  so   much  of 

ty — without>howing  that  the  bill   was  ta-  the  moneys  or  debt  sued  fur  as  the  bill  will 

kcD  "  in  satisfaction  of  the  claim  and  da-  cover,  and    no  more,   otherwise   the   plea 

mages,"  dbc;  see  the  cases,  Kearslake  v.  will    be   substHntially   bad;    Thomas    v, 

Morgan,  5  T.  R.513;  Kendrickv.  Lomax,  Heathorn,2B.  <&  C.  477;  3D.  &  R.  647, 

2C.dk  J.  405;  Stedmani7.  Gooch,  1  Esp.  S.  C  ;  Chit.  jun.  Bill,  1197,  S.  C. 

R.  3;  Rex  v.   Dawson,  Wightw.  R.   32;  (y)  It  seems  to  be   necessary  to  show 

Chit.  jun.  Contr.  2d  ed.  593  to  600;  Simon  this,  at  least  where   the  defendant  as  ac- 

9.   Lloyd,  3  Dowl.  P.  C.  813.     But  the  ceptor  was  the  primary  debtor;  see  Simon 

rTghtto  sue  for  the  original  debt  revives  in  v.   Lloyd,  3  Dowl.   P.  C.  813,  cited  potty 

SQch  case   if  the   bill   be   dishonored,  id,  281,  282,  notes  (e)  (/). 

Wber«  the  bill  of  a  third  person,  or  of  one  In  Kearslake  r.   Morgan,  5  T.  R.  513, 

of  several  debtors,  is  agreed  to  be  and  is  the  plea  showed  that  the  note  was  due  6s- 

taken  absolutely  **  in  satisfaction  of   the  fort  action  ;  but  there  the  note  was  made 

debt   and   damages,"   (see   Thompson   v.  by  a  third  j>ereon  and  indorsed  by  defend- 

Percival,  5  B.  ^  Ad.  925;  3N.  &  M.  167,  ant. 

S.   C. ;  Kirwan  v.  Kirwan,  2  C.   &  M.  (z)  See  svprh^  note  (z). 

617;)  the  plea  should  be  framed  accord-  (a)  It  must  be  distinctly  alleged  that  the 

iogly,  slating  the  taking  in  satisfaction  nn A  bill  was  given  by  defendant  and  received 

not  merely   "  for  and  on  account ;"  see  by  plaintiff  on    account,  &c. ;   Simon    v. 

form  of  plea  of  accord   and  satitfaction,  Lloyd,  3  Dowl.  P.  C.  813,  post,  2dl,282, 

«iif«i  206.  note  (g). 
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2.  Replicatiofir^Denud  that  the  Flaintiff  took  the  BUI.  (6) 

The  plaintiff  as  to  the  said   plea  as  to  the    said   sum  of  £ ,  parcel 

Slc.  saith  that  he  ought  not  to  be  barred  from  maintaiaing  his^ aforesaid 
action  thereof  against  the  defendant,  because  he  saith  that  he  did  not  ac- 
cept [take]  or  receive  the  said  bill  of  exchange  for  or  on  account  of  the 

said  sum  of  £ ,  parcel  d^c.  as  in  the  last-mentioned  plea  alleged  ;  and 

this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


3.  Replication,  (to  a  Plea  that  the  Defendant  acccepted  a  Bill  on  ae- 
,  count,) — That  the  BUI  was  dishonored  when  due.  (c) 

And  the  plaintiff,  as  to  the  said  plea  as  to  the  said  sum  of  £ — ,  parcel 
Sue.  saith  that  he  the  pluintiflf  ought  not  to  be  barred  from  maluta'n'ngbis 
aforesaid  action  thereof  against  the  defendant,  because  he  says  that  the 
said  bill  of  exchange  in  the  said  last-mentioned  plea  mentioned,  became 
and  was  due  and  payable  according  to  the  tenor  and  effect  thereof,  the- 
fore  the  commencement  of  this  suit,  to  wit,  on  [4'''*]  but  that  the  defend- 
ant did  not  nor  would  when  the  same  became  so  due  and  payable  as  afore- 
said, or  at  any  other  time,  pay  the  amount  of  the  said  bill  or  cmy  part 
thereof;  and  the  plaintiff,  before  and  at  the  time  of  the  commencement 
of  this  suit,  held  and  now  holds  the  said  bill  unpaid  and  unsatisfied,  al- 
though the  defendant  hath  often  been  requested  (d)  to  pay  the  same  ;  and 
this  the  plaintiff  is  ready  to  verify,  wherefore  [^c,  prayer  of  judgment  t 
ante,  23,  Form  6, 


4.  Plea  that  the  Defendant  accepted  a  Bill,  not  due,  in  payment  of  the 
Debt,  and  for  Plaintiff's  Accommodation,  and  delivered  it  to  the 
Plaintiff  without  a  Drawer's  name  attached  thereto,  (e) 

The  defendant,   by his  attorney,  as  to  the  sum  of  ^40,  parcel  of 

the  moneys  in  the  said  declaration  mentioned,  says  that  the  plaintiff  ought 
not  to  maintain  liis  aforesaid  action  against  him,  because  he  says  that  af- 
ter the  making  of  the  said  promises  in  the  said  declaration  mentioned  as 


(d)  De  inJuriA  woufd  seem  to  be  a  bad  of  paynittnt.     if  the  def^^ndnnt  were  th» 

ropI'iRBtion  ;  Crisp  r.  Griffiths,  3  Dowl.  P.  dtawer  orjndorser  of  the  bitt,  it  should  be 

C.  752;  1  Gale,  106,  S.  C.     The  above  re-  averred  that  it  was  presented  for  pnymeot 

plication  puts  the  d»fendont  on   proof  that  when  due,  and  that  defendant  had  riue  oo- 

the  bill    was   applicable   to  and    taken  for  tice  of  dishonor,  see  forms,  irn/e,  78, 79. 
the  debt  sued  for.     It  is  not  proper  whore         (e)  Thi^  was  the  form  of  plea  in  Simoa 

the  defendant  can  prove  that  such  was  the  v.  Lloyd,' 3  Dowl.    P.  C.  813.     Tiie  plaio- 

ca.4e,nnd   the   plaintiff*  relies  on  a  subse-  tifl*  replied   that  the    bill  remained  io   bis 

qnent  dishonor  of    the  bill  ;  see   Fori»  3.  hands  unnegociated  and  unpaid,  and  with- 

,Ar<fi0 /<55i^n  if  such  a  hill    was  once  recei-  out   any  drawer's  name  put  to  it :    Held, 

ved  for  a  former  similar  debt.  that  the  replication  wait  no  answer  to  the 

(c)  Atkinson  v.  Hawdon,  1  Gale,  77.  plea,  and  that  tlie  plea  wae  good;  at  least 

(d)  The  defendant  being  the  acceptor  as  it  was  not  demurred  to.     Sembl6f\l  was 
was  not  entitled  to  presentment  or  demand  not  open  aveo  to  a  demnrrer. 
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to  the  saicTsum  of  <£40,  parcel  &c.  and  before,  the  coramencement  of  this 
suit,  to  wit,  on  [^c.]  the  defendant,  at  the  plaintift*'s  request,  made  and 
drew  upon  a  piece  of  paper,  having  a  bill  of  exchange  stamp  duty  there- 
on of  the  sunwof  25.  6^.,  a  certain  instrument  purporting  to  be  a  bill  of 
exchange,  dated  the  day  and  year  last  aforesaid,  without  a  drawer's  name 
thereto,  and  whereby  the  defendant  was  requested  to  pay  to  such  person 
or  his  order  in  London,  who  should  place  his  name  thereto  as  the  drawer 
thereof,  £50,  two  months  after  the  date  thereof,  as  for  value  received  in 
goods -and  cash,  and  the  plaintiff  then  requested  the  defendant  to  acccept 
the  same  towards  payment  and  satisfaction  of  the  said  sum  of  <£40,  parcel, 
&c.  and  for  the  plaintiff's  benefit  and  accommodation  as  to  the  rest  of  the 
said  sum  of  i£50,  to  be  payable  thereby,  and  the  defendant  then  accordingly 
accepted  the  said  bill  or  instrument,  and  delivered  the  same  to  the  plaintiff, 
[•*  on  the  terms  aforesaid,"  (f)]  and  thereby  became  and  was  liable  to 
pay  to  the  plaintiff  or  such  person  who  should  place  his  name  thereto  as  the 
drawer  thereof  or  his  order,  the  said  sum  of  i£50,  two  months  after  the 
date  thereof,  that  is  to  say,  towards  payment  of  the  said  sum  of  ^40,  par- 
cel &.C.,  and  for  the  plaintiff's  benefit  and  accommodation,  as  to  the  rest 
of  the  said  sum  of  i£50,  [**  and  the  plaintiff  then  accepted  and  received 
the  said  bill  or  instrument  in  and  towards  payment  tand  satisfaction  of 
the  said  sum  of  £40,  parcel  &c.  (g)]  and  by  reason  thereof,  and  accord- 
ing to  the  law  and  custom  of  merchants,  he  the  defendant  then  became 
and  was  and  still  is  liable  to  pay  to  such  person,  who  has  placed  or  shall 
place  his  name  to  the  said  instrument  or  bill  of  exchange  as  the  drawer 
thereof,  or  his  order,  the  said  sum  of  money  in  the  said  instrument  or  bill 
of  exchange  specified,  according  to  the  tenor  and  effect  thereof,  and  of 
his  the  defendant's  acceptance  thereof;  [and  the  defendant  avers  that  the 
time  for  the  payment  of  the  money  in  the  said  bill  or  instrument  specified, 
had  not,  at  the  time  of  the  commencement  of  this  suit,  elapsed,  nor  had 
the  said  bill  or  instrument  then  become  due  or  payable  (g)]  ;  and  this 
the  defendant  is  ready  to  verify  ;  wherefore,  [4rc.  conclude  as  ante,  23, 
Form  6. 


5.  That  the  Defendant  indorsed  a  Bill  to  the  Plaintiff  on  account  of 

the  Debt. 

As  in  the  last  form  to  the  asterisk:]    The  defendant,  for  and  on  account 

of  the  said  sum  of  £ ,  parcel  &c.  and  the  said  promises  in  respect 

thereof,  indorsed  and  delivered  to  the  plaintiff  a  certain  bill  of  exchange 
in  it^ritingr  bearing  date  [^c."]  heretofore,  to  wit,  on  the  day  and  year  last 
aforesaid,  drawn  by  the  defendant  (h)  on  and  accepted  by  one  E.  F.  and 

(/)  These  words  are  added  by  the  au-  mon  v.  Lloyd,  3  Powl.  P.  C.  813. 

thor.  (A)  Or,  if  a  third  person  were  the  drawer, 

(g)  These  words  between  the  brackets  aver  that  fact  and  state  his  indorsement  to 

were  added  on   an  amendment,  the  Court  the  defendant, 
considering  the  plea  bad  without  them ;  Si- 
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whereby  the  defendant  requested  the  said  E.  F.  to  paj  to  him  the  defen- 
dant or  order  [two  months]  after  the  date  thereof,  [ai/irf,  if  the  fact  be  so, 
**  which  period  had  not  elapsed  when  this  action  was  commenced,*']  the 
sum  of  £ for  value  received,  and  the  plaintiff  then  look  and  receiv- 
ed [4r^'  proceed  and  conclude  as  in  last  form. 


6.  That  Defendant  indorsed  to  the  Plaintiff  on  account y  a  Bill  upon 
a  third  Person,  and  was  discharged  by  laches,  fyc.  in  respect  there" 

of.  (i) 

The  defendant,  by his  attorney,  as  to  the  sum  of£ ,  parcel  of 

the  moneys  in  the  said  declaration  mentioned,  saith  that  [Spc.  proceed  as  in 
last  form  to  the  end,  showing  th'it  plaintiff  took  the  bill  on  account,  and  then 
proceed:]  and  the  defendant  avers  that  the  said  bill  so  taken  by  the  plain- 
tiff fas  in  this  plea  mentioned,  was  not  presented  for  payment  thereof  on 
the  day  when  the  same  became  due  and  payable,  according  to  the  tenor 
and  effect  thereof,  \or  "that  the  defendant  had  not 'due  notice  of  the  non- 
payment of  the  said  bill  when  the  same  became  due  and  payable  accord- 
ing to  the  tenor  and  effect  thereof,"  according  to  the  fact  (k)]  ;  and  this 
the  defendant  is  ready  to  verify ;  wherefore,  [^c,  as  before. 


CARRIERS. 


By  the  new  Rules  on  Pleading,  "  in  actions  against  Carriers  or  other 
Bailees,  for  not  delivering,  or  not  keeping  goods  safe,  or  not  retumiag 
them  on  request,  and  in  actions  against  Agents  for  not  accounting,  the 
plea  of  non-assumpsit,  (Form  1,  ante,  205,)  will  operate  as  a  denial  of  any 
express  contract  to  the  effect  alleged  in  the  declaration,  and  of  such  bail' 
ment  or  employment  as  would  raise  a  promise  in  law  to  the  effect  alleged, 
but  not  of  the  breach.''     See  ante,  203  to  205. 


(a)  It  would   probably   be  sufficient  in  dies  in  presenting  it  or  giving  notice  of 

this  plea  to  show  merely  that  the  plaintiiT  dishonor,  it  may  be  better  at  once  to  plead 

took   another  bill   on    arrnuni,   upon  the  such  matter  also,  upon  the  principle  of  the 

principle  of  Form  l,an^«,  279.     The  plain-  above  form.    Some  prolixity  and  delay  miy 

tiif  would  then  be  bound  in  his  replication  thus  be  avoided. 

to  deny  that  he  took  the  bill  for  and  on  {k)  Or,  "that  the  said  bill.  &xt.  was  da- 
account  of  (he  bill  mentioned  in -the  6rst  ly  paid  by  the  said  E.  F  when  due;"  or  if 
count  as  alleged;  or  to  show  that  the  re-  paid  afterwards,  see  Form  50,  an/«,  S75; 
newed  bill  was  presented  for  payment  or  if  the  plaintiff  altered  the  bill,  show 
when  due,  but  was  dishonored,  of  which  that  fact,  see  an^e,  258  to  260,  Forms  90, 
the  defendant  had  due  notice  ;  so  that  the  2J,  22;  Alderson  v.  Langdale,  3  H.  &  Ad. 
plaintiff  was  restored  to  his  former  rights.  660;  Atkinson  v.  Hawdon,  1  Gale,  77. 
Where,  however,  the  defendant  has  a  In  the  latter  case  it  was  held,  that  thoDgb 
clear  defence  by  reason  of  the  renewed  bill  plaintiff  alter,  and  thus  avoid,  a  bill  acttp- 
having  been  satisfied  before  action,  or  the  ted  by  defendant  and  drawn  by  plaintiff 
plaintiff  having  indorsed  it  away,  and  not  for  goods  sold,  plaintiff  may  yet  sue  fi»r 
then  being  the  holder,  or  on  account  of  la-  the  price. 
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1.  PUa  denying  the  delivery  to  the  Carrier  far  the  purpose  alleged. 

The  defendant,  by his  attorney,  saith  that  the  plaintiflf  did  not  de- 
liver or  cause  to  be  delivered  to  him  the  defendant  the  said  goods  and 
chattels,  or  either  of  them  or  any  part  thereof,  for  the  purpose  or  upon 
the  terms  in  the  declaration  mentioned  as  therein  alleged  ;  and  of  this 
the  defendant  puts  himself  upon  the  country,  &Ci 


2.  Plea  that  the  Plaintiff  did  safely  carry  and  deliver  the  Goods. 

1.  Plea  Tum-assumpsiti  if  the  bailment  or  promise  laid  in  the  declaration 
be  disputed.}  And  for  a  further  plea  in  this  behalf  the  defendant  saith 
that  he  did  take  care  of  the  said  goods  and  chattels,  and  safely  and  se- 
curely carry  and  convey  the  same   from aforesaid  to aforesaid, 

and  there  safely  and  securely  deliver(/)  the  same  for  the  plaintiff,  accord- 
ing to  the  defendant's  f  said  promise  ;  and  this  the  defendant  prays  may 
be  inquired  of  by  the  country,  &c. 


3.  Pisa  in  Assumpsit,  or  Case,  against  a  Carrier  by  Land,  on  his 
Common  Law  Responsibility  ; — That  he  is  protected  by  the  Car- 
riers^ Act,  I  Wm.  4,  c.  68,  the  Goods  not  having  been  insured  ac- 
cording to  the  Defendant's  public  notice  given  under  that  Act.{m) 

And  for  a  further  plea  in  this  behalf  the  defendant  saith  that  the  said 
package  or  parcel  in  the  said  declaration  mentioned,  and  therein  alleged 
to  have  been  received  by  the  defendant,  as  such  common  carrier  as  afore- 
said, contained  [only]  goods  and  chattels  and  property  of  a  certipn  de- 
scription, to  yrit,  jewelry,  in  the  said  declaration  mentioned,  and  exceed- 
ed in  value  the  sum  of  <£10,  and  that  the  said  package  or  parcel  was 
heretofore,  to  wit,  on  the  day  and  year  in  the  declaration  mentioned,  de- 
livered by  the  plaintif!*  to  the  defendant,  as  a  common  carrier  by  land  of 
goods  for  hire,  to  be  carried  and  conveyed  from  and  to  the  places  in  the 
declaration  mentioned,  at  a  certain  office  or  receiving  house  of  the  defen- 
dant for  the  receipt  of  goods  to  be  carried  by  him  as  such  common  car- 

(Z)  This  neems  to  be  the  proper  form  where  did  lake  due  care  of  the  snid  goods  whilst 

the  declaration  is  founded  on    defendant's  he  bad  the  charge  thereof  for  the  purpose 

absolute  common  law  promise  and  respon-  aforesaid,  and  in   the  conveyance   thereof, 

sibility  as  ao  insurer  of  the  safety  of  the  until  the  said  goods  afterwards  and   before 

goods  ;  see  form  of  declaration,  antCy  94,  the  defendant  using  due  care  in  that  behalf 

Form  5.     Where  the  declaration  is  not  so,  could  deliver  the  same  as   aforesaid,  and 

hot  for  ^05«  neglect,  see  an^e.  96,  Form  6,  whilst  the  samo  were  in    the  deft^ndant's 

the  plea   should    be   that  defendant  ^*  did  charge  as  such   carrier,   to  wit,  on,  [4^c.] 

take  due  care  of  the  said  goods  whilst  ho  aforesaid,  were  accidentally  lost    wiiliout 

bad    the  charge   thereof  for  the  purpose  the  neglect  or  default  of  the  defendant,  or 

elbresaid,and   in  the  convevance  and   de-  any  improper  conduct  on  his  part,  as  in  the 

livery    thereof,   according/     «&c.     Where  declaration  alleged  ;  and  of  this,*'  Ac. 
the  goods  are  accidentally  lost,  in  the  lat-         (m)  ^rUe,  V4,  note  (p). 
ter  CBM,  the  plea  may  be,  **  that  defendant 
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rier  as  aforesaid ;  and  the  defendant  further  saith  before  an'd  at  the  tune 
\%'hen  the  said  goods  and  chattels  of  the  plaintiff'  were  so  deUvered  at  the 
said  office  as  aforesaid,  the  defendant  had  caused  to  be  affixed,  and  there  was 
affixed,  according  to  the  Corm  of  the  statute  in  such  case  made  ajid  provided, 
in  legible  characters,  in  a  pubUc  and  conspicuous  part  of  the  said  office,  a  no- 
tice, whereby  he  the  said  defendant  notified  that  a  certain  increased  rate  of 
charge  therein  mentioned  was  required  to  be  paid  over  and  above  the  or- 
dinary rate  of  carriage,  as  a  compensation  for  the  greater  risk  and  care 
to  be  taken  for  the  safe  conveyance  of  (amongst  other  things)  jewelry; 
and  the  defendant  further  saith  that  at  the  time  of  the  delivery  of  the 
said  goods  and  chattels  at  the  said  office  as  aforesaid,  the  value  and  na- 
ture thereof  were  not  declared  by  the  person  sending-or  delivering  the 
same,  and  neither  the  said  increased  charge  nor  any  engagement  to  pay 
the  same  was  accepted  by  the  person  receiving  the  same  at  the  said  office ; 
[and  the  defendant  further  saith  that  he  took  due  and  reasonable  care  of 
the  said  goods  and  chattels,  and  in  and  about  the  conveyance  thereof, 
whilst  he  had  the  same  in  his  care  and  charge  as  such  carrier,  as  in  this 
plea  mentioned  (n)  | ;  and  this  the  defendant  is  ready  to  verify,  &c. 


4.  Replication  thereto. 

The  replication  may  be,  •*  that  the  goods  were  not  [jewelry]  as  alleg- 
ed in  the  plea,  within  the  meaning  of  the  act,"  that  is,  if  the  declaration 
do  not  *  so  describe    them  ;  or  "  that  at  the  time    the  said  goods  were  de- 
livered at   the  said    office  as  aforesaid,  there   was  not  affixed  in  legible 
characters  in  a  public  and  conspicuous  part  of  the  said  office,  the  said  sup- 
posed notice  in  the  said  plea  mentioned,  as  therein   alleged  ;"  or  *'  that 
the  value   and  nature  of  the  said  goods  and   chattels  was  at   the  time  of 
the  delivery  of  the  said  goods  and  chattels  at  the  said  office    aforesaid, 
declared  by  the  plaintiff,  who  delivered  the  same  as   aforesaid,    and  that 
the  said  increased  charge  was  then  paid  at  the  said   office,"  or  "  that  an 
engagement  to  pay  the  said  increased  charge  was  then   accepted  by  the 
person  receiving  the  same  at  the  said   office,"  concluding,  in   either  of 
these  cases,  to  the  country.     Or  the  plaintiff  may  reply,  under  the  8th 
section  of  the  carriers'  act,  ante,  95,  note  (p),  **  that  whilst  the  said  goods 
and  chattels  were  in  the  charge  and  possession  of  the  defendant,  as  such 
common  carrier,    as  in  the  declaration  mentioned,  to  wit,  on  [^c]  the   . 
same  were  unlawfully  and  feloniously  stolen,  taken  and  carried  away  by 
a  certain  then  servant  of  the  defendant,  [to  wit,  one  E.  F.  (a)]  whereby 
the  same  were  not  safely  and  securely  carried  or  conveyed   or  deUvered 
as  aforesaid,   but  then  were  and  now  are  wholly   lost  to  the  plaintiff  by 
reason  of  such  felonious  act,  and  this  the  plaintiff  is  ready  to  verify,  &c«" 
It  has  been  observed  that  the  carrier  is  responsible^   notwithstanding  the 

(n)  The  allegation  between  the  brackets         (a)  Omit  this,  if  there  be  any  doubt  at 
appears  to  be  unnecessary.  to  the  name,  &c. 

[f285] 


PLEAS,  &c.  IN  ASSUMPSIT  -.—COMPOSITION.  286 

proYisions  of  the  statute,  if  guilty  of  gross  negligence  or  misfeasance ;  but 
that  in  such  case  the  declaration  should  be  specially  framed  to  meet  such 
charge  against  him ;  see  ante.,  95,  note  (p) :  and  Forms  ante^  96,  97. 


CHECKS. 


Non-assumpat  cannot,  it  seems,  be  pleaded'  to  a  count  (see  Forms, 
amtty  100,  101,)  on  a  Check,  although  the  rule  mentions  only  Bills  and 
Notes ;  see  on/e,  253,  note  (c).  The  Pleas,  253  to  279,  will  in  general 
be  applicable  to  declarations  on  Checks.  The  plea  may  be,  that  defen- 
dant **  did  not  make  the  said  supposed  drafl  or  order"  &c. ;  or  '<  that  it 
was  not  duly  presented  to,  &c.  for  payment,"  6lc.  ;  or  '*  that  defendant 
had  not  due  notice  of  non-payment,"  &.c. ;  or  if  plaintiff  sue  as  assignee, 
the  plea  may  deny  the  transfer. 


COACH-OFFICE  KEEPER. 


See  declaration,  cmte^   101.     The  plea  may  be  non-assumpsit  or  per- 
formance of  the  promise,  &.c.  as  in  the  case  of  carriers^  ante,  283. 


fCOMPOSlTION  WITH  CREDITORS. 


1.  Plea  that  plaintiff  and  the  Defendant* e^  other  .Creditors  agreed 
to  take  a  Composition  on  Defendant's  Debts^  infidl  discharge  of 
their  Claims,  Ifc.  (p) 

And  the  defendant,  by his  attorney,   as  to  the  sum  of  .£50,  (q) 

parcel  of  the  moneys  in  the  said  [first  count  of  the  said]  declaration  men* 
tioned,  say^that  the  plaintiff  ought  not  to  maintain  his  aforesaid  action 
thereof  against  hioij  becauso  he  saya  that  after  the  making  of  the  said 
promises  in  the  said  declaration  mentioned,  as  to  the  said  sum  ofi£50r 
parcel,  &c.  and  before  the  commencement  of  this  suit,  to  wit,  on  [^c,] 
the  said  defendant  was  indebted  to  the  said  plaintiff  in  the  said  sum 
of  £S0,   parcel,'  &c.  and  to   divers  other   persons  respectively,   in  di- 


(p)  See  form,  &c.  Cooper  v.  Phillips,  f  tempt  to  enforce  payment  of  the  remainder 

C,  M.  &R  649;  3  Dowl.  P.  C.  196.     An  of  tae  demand,  in  violation  of  the  general 

agreement  with,  other  creditora  of  a  debtor  and   tacit  understanding;  see   the    cages, 

Vo  accept  a  composition,  bars  the  claim  to  Chit.  jun.  Contr.  2d  ed.  531    to  534,  578. 

Ihe  residue  of  the  debt,  if  the  debtor  per-  601,  602 ;  Vine  v.  Mitchell,  Mo.  &  R.  337. 

Ibrm  his  part  of  the  contract;  because  U  is  (f)  Infra^  note  (s). 
a  fraud  oo  the  part  of  one  creditor  to  at- 
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vers  large  sums  of  money,  and  was  in  bad  and  embarrassed  circumstaii- 
ces,  and  unable  to  pay  or  satisfy  the  plaintiff  and  the  said  other  creditors 
of  the  defendant  respectively  their  debts  in  full,  whereof  the  plaintiff 
and  the  said  other  creditors,  then^  had  notice  ;  and  thereupon  the  de- 
fendant then  offered  and  agreed  to  and  with  the  plaintiff  and  his  the  de- 
fendant's other  creditors,  to  pay,  and  the  said  plaintiff  and  the  said  other 
creditors  of  the  defendant  mutually  agreed  with  each  other  and  with  the 
defendant  to  accept  of  him  a  certain  composition,  to  wit,  at  the  rate  of 
IO5.  in  the  pound,  as  a  composition  for,  upon,  and  in  full  discbarge  and 
satisfaction  of  their  said  respective  debts  in  full ;  *{r)  and  the  defendant 
further  saith  that  (s)  the  said  composition  or  sum  of  IO5.  in  the  pound  on 
the  said  sum  of  <£50,  amounts  to  the  sum  of  ^25,  parcel  thereof,  and 
that  he  the  said  defendant,  before  the  commencement  of  this  suit,  to  wit, 
on  [<^c.]  aforesaid,  paid  to  the  plaintiff,  and  the  plaintiff  then  accepted 
and  received  of  and  from  the  defendant  the  said  sum  of  £25,  as  and  for 
such  composition  upon  the  said  sum  or  debt  of  ^£50,  parcel,  &c.  in  pur- 
.  suance  of  the  said  agreement;  and  this  the  defendant  is  ready  to  verify ; 
wherefore,  [Sfc]  [Add  plea  to  the  rest  of  the  declaration. 
, 

(r)  <'  The  said  composition  of  10«.  in  the  notes  for  tho  payment  respectively  by  the 

pound,  to  be  secured   to  eacb  oT  the  said  defendaot  to  the  plaintiff,  or  order  of  bs. 

creditors,   inchiding  the  plaintiff,  by  pro-  in  the  pound  on  such  sura  of  i&50,  parcel, 

niissory  notes  of  the  defendant  for  55.  in  &c.  at  the  rcspertive  times  so  agreed  upon 

the  pound  upon  the  snid   respective  debts,  as  aforesaid."     If  the  composition  were  to 

each    paynble  respectively  to  the   plaintiff  be  pnid  before  the  action  was  commenced, 

and  the  said  other  creditors  of  the  defen-  but  was  not  paid,  the  plea  should,  io  the  io- 

daht   respectively,   or   order,   at   four  and  troductory  part,  be  confined  to  the  amouot 

eight  months  from   the day  of  ,  of  the  whole   debt,  less  the  compositioo, 

A.  D. ;  and   the  said  plaintiff  and  the  say  X25  ;  and    there   should  be  a   plea  of 

other   creditors    of     the    defendant    then  payment  of  the  amount  of  the  composition 

agreed   together  and  with   the  defendant,  into  Court.     See  form^post,  "Payment." 

upon  the  receipt  of  the  said  notes,  to  exe-  In  Cooper  r.  Phillips,  1  C.  M.  d&  R.  649; 

cute  a  release  to  the  defendant  of  the   re-  3  Dowl.   F.  C.  106,  S.  C  ,  where  the  de- 

mainder  of  their  debts  respectively  [as  the  fendant  pleaded   a  composition  as  above,' 

case  may  6e]  ;  and  in  the  mean  lime  not  to  and  alleged  that  defendant  waa  ready  and 

proceed   against  the  defendant  for  the' re-  willing  to  pay  the  amount  of  the  composi- 

covery  of  the   residue  of  their  respective  tion,   but   plaintiff  refused    to  receive  it, 

demands  "  and  discharged  the  defendant  from  tender- 

(5)  If  the  composition  were  to  be  paid  ing  or  paying  the  composition ;  it  was  held 
by  notes,  state  '*  He  the  defendant  within  that  the  plea  was  no  answer  as  to  the  sum 
a  reasonable  time  after  the  making  of  the  agreed  to  be  taken  for  composition,  as  00 
said  agreement,  and  before  the  commence-  j:onsidenilion  was  stated  for^e  plaintiff*! 
ment  of  this  suit  to  wit,  on  [4^c  ]  duly  discharging  the  defendant  from  the  pay- 
made  and  delivered  to  the  plaintiff,  and  ment,  and  no  tender,  &c.  was  shown  ;  see 
the  pinititiff  then  took  and  received  of  and  another  form.of  plea,  Reay  17.  Richardson, 
from  the  defendant,  for  and  on  account  and  2  C.  M.  &  R.  Ax2  \  Composition  deed  in 
in  payment  of  such  composition  of  10«.  in  Scotland,  Woodhouse  v,  ifdwarda,  1  N.  & 
the  pT^und  on  the  said  debt  or  sum  of  J55U,  P.  207. 
parcel,  <Slc,  divoff,  to  wit,  two. promissory 
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t2.  Plea  that  the  Plaintiff  and  other  Creditors  of  the  Defendant 
agreed  tq  take  a  Composition  on  their  Debts,  payable  by  Instal- 
ments ; — that  Plaintiff  discharged  Defendant  from  tendering  the 
Composition  at  the  stipuJeted  Times — and  Tender  thereof  before 
Action. 

And  as  to  the  said  sum  of  <£20 :  95.  [the  full  debt  ]  parcel,  Sec,  the  de- 
fendant says,  [S^c,  proceed  as  in  lastform^  to  the  asterisk,  and  then  proceed  :^ 
such  composition  of  55.  in  the  pound  to  be  paid  by  the  defendant  to  the 
plaintifif  and  the  said  other  creditors  of  the  defendant  respectively,  as  fol- 
lows, to  wit,  half  thereof  down,  and  the  remainder  divers,  to  wit,  six 
months  then  following,  and  the  plaintiff  and  the  said  other  creditors  of 
the  defendant  then  mutually  agreed  with  the  defendant  and  with  each 
other  not  to  proceed  against  the  defendant  for  the  recovery  of  the  residue 
of  the  said  respective  debts  and  demands,  unless  default^ should  be  made 
in  payment  of  such  composition ;  and  the  defendant  further  saith  that  the 
composition  or  sum  of  55.  in  the  pound  on  the  said  sum  of  <^0 :  9s.,  * 
amounts  to  a  large  sum,  to  wit  the  sum  of  £5 :  25.  3(/.,  and  that  he  the 
defendant,  at  the  time  of  making  the  said  agreement  in  this  plea  men- 
tioned, was,  and  always  from  thence  hitherto  hath  been  and  still  is  ready 
and  willing  to  pay  the  plaintiff  the  said  composition  on  the  said  sum  of 
^0 :  95.  parcel,  ^c.  but  to  receive  the  same,  or  any  part  thereof  of  the 
defendant,  he  the  plaintiff  hath  always  wholly  refused,  and  the  plaintiff 
then  discharged  the  defendant  {t)  from  tendering  or  paying  to  him  the 
plaintiff  the  said  composition  at  the  times  for  payment  thereof;  and  the 
defendant  further  saith  that  afler  the  making  of  the  said  agreement,  and. 
before  the  commencement  of  this  suit,  to  wit,  on  f4'c.]  he  the  defendant 
was  ready  and  willing,  and  tendered  and  offered  to  pay  to  the  plaintiff 
the  said  sum  of  j£^5 :  25.  3<f.,  parcel,  &c.  to  receive  which  of  the  defendant 
the  plaintiff  then  wholly  refused ;  and  the  defendant  now  brings  here  into 
Court  the  said  sum  of  t<£5 :  25.  3«^.  parcel,  &.c.  ready  to  be  paid  to  the 
plaintiff  if  he  will  accept  the  same  ;  and  this  the  defendant  is  ready  to 
verify;  wherefore,  [4'<^.] 


3.  Replication — Denial  of  the  Agreement,  (u) 

The  plaintiff  as  to  the  said  plea  as  to  the  said  sum  of  .£50,  parcel,  &c. 
saith  that  he  ought  not  to  be  barred  from  maintaining  his  aforesaid  action 
thereof  against  the  defendant,  because  he  saith  that  it  was  not  agreed  by 

{t)  See    svpra,  note  (»),    and    Reay  v.  has  violated   hi?  part  of  it,  so   that  he  the 

White,  1  C.  &.  A1.748.  plaintiff  is  discharged^from  its  operation, 

(«)  Thia  puts  the  defendant  on  proof  of  the  replication  must  state  the   matter  spe- 

theagreement  alleged,  and  that  the  plain-  cially  ;  see  a  form  denying   the  agreement 

tiff  concurred  therein.     If  the  plaintiff  ad-  as  alleged,  Reay  r.^Richardson,  2  C.  M.  &. 

mit  the  agreement  as  set  out,  but  contend  K.  425. 
that  defendant  has  been  guilty  of  fraud,  or 

Voi„  I.  40  [«881 
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the  defendant  and  plaintiff  and  the  said  other  creditors  of  the  defendantv 
that,  [^c.  stating  the  alleged  agreement^]  in  manner  and  form  as  the  de- 
fendant hath  in  his  said  plea  alleged  ;  and  this  the  plaintiff  pvtjs  may  be 
inquired  of  by  the  country,  &c 


CONSCIENCE,  COURT  OF. 


I.  Plea  that  the  Debt  is  under  408.,  and  that  the  Defendant  is  liable 
to  be  summoned  to  the  fVestminster  Court  of  Requests,  under  the 
stat.  6  fy  1  Will,  4,  c.  cxxxvii.  (v) 

The  defendant,  by his  attorney,  says,  that  every  part  of  the  said 

several  promises  in  the  said  declaration  was  made,  and  that  this  action 

(v)  Thp' Westminster  court  of  Requests  such  prohibitory  clause,  and  therefore  the 
Act.  6  &  7  VV.  4,  c.  137,  gives  surh  Court  proper  mode  of  proceeding  upon  these  - 
jurisdiction  to  thi^  umouiil  of  5/.  sect.  87,  acts  is  for  the  defendant  to  apply  lo  the 
except  for  the  bnlance  of  an  account  ori-  Court,  by  affidavit,  for  leave  to  enter  a 
ginntly  exceftding  that  sum,  see  sect.  34  ;  suggestion  on  the  roll  of  the  facts  neces- 
and  debts  under  4U«.  are  recoverable  only  sary  lo  entitle  him  to  the  benefit  of  the 
in  that  Court,  but  if  above  thiit  sum  the  acts,  which  suggestion  may  be  traversed 
superior  Courts  have  a  concurrent  juris-  or  demurred  to;  and  where  the  plaintiff 
diction,  see  sect.  66.  ''  The  mode  of  tak-  demurred  to  the  suggestion  which  was  ad* 
ing  advantage  of  the  statutes  relative  to  judged  against  him<  the  costs  of  the  appli- 
the  Court  of  Requests,*'  says  Mr.  Tidd,  in  cation  were  allowe«i  tis  well  as  of  the  trial 
his  excellent  work  (  >lh  ed.  960  ;  and  see  and  former  proceedings,  though  not, strict- 
Chit.  Arch.  6th  ed.)  **  is  by  plea,  sugges-  \y  speaking,  costs  of  the  di-fcnce."  In 
tion,  or  motion.  When  there  is  a  prohi-  Sandall  v.  Bennett,  2  Ad.  &.  E  204;  3 
bitory  clause  in  the  act  of  parliament,  as  in  Dowl  P.  C.  21)4  ;  4  N.  &  M.  80,  S.  C,  the 
Westminster,  declaring  that  no  action  for  Court  held  thai  the  Middlesex  County 
any  debt  under  405.,  and  recoverable  in  the  Court  Act  could  not  be  plended. 
Court  of  Requests,  shall  be  brought  against  See  further  ns  to  bow  these  acts  should 
'any  person  within  the  jurisdiction  thereof  be  taken  advantage  of,  and  what  c.a.«es  are 
in  any  other  Court  wliaisoever;  the  proper  within  them,  Chit.  &  iiulme's  Stiitutes, 
mode  of  taking  advantage  of  the  act  is  by  873,  889,  690  in  notes;  Warne  v.  Beres- 
pleading  it ;  and  if  that  mode  be  not  adopt-  ford,  2  M.  &  W.  848  ;  West  Brixton,  31 
ed,the  Court  will  not,  after  verdict,  enter  Geo.  2,  c.  23,  amended  by  46  Geo.  3,  c. ; 
a  suggestion  on  the  record  that  the  de-  88  Blackheath,  6  &  7  Will.  4,  c.  cxx.  It 
fendant  lived  within  the  jurisdiction,  or  is  a  constant  and  invariable  rule,  that  none 
stay  the  proceedings."  (Taylor  v.  Blair,  of  the  Court  of  Conscience  Acts  extend 
3T.  R.  452;  1  East,  X)4a.  S.  C  ;  Clark  to  cases  where  the  debt,  being  originoUif 
V.  Hamlet,  1  Harr.  &.  W.  177.)  above  the   limited  amount,  i.s  rednrcd  tin- 

The  acts  for  the  Tower  Hamlets,  23  G.  der  it  by  means  of  a  set  off  or  t^ndfr  ;  f»*'e 
2,  c.  30,  8.  21,  amended  by  2  W.  4,  c.  15,  Jenkinson  v.  Moreton,  1  Mee.  &  W.  300. 
and  other  places,  19  G.  3,  c.  68,  have  the  But  where  the  reduction  is  mndo  by  pay- 
saine  prohibitory  clause  ;  and  though  they  merit  in  part,  or  the  defence  of  infancy,  or 
give  no  form  of  plea,  yet  may  bo  pleaded,  the  statute  o^  limitations,  \\\h  pl.iiriirff  is 
(Since  the  New  Rules  they  must  be  plea(f-  not  entitled  to  costs  where  the  damages 
ed,  unless  the  general  issue  be  given  by  are  under  the  limited  amount;"  Tidd.  JHh 
the  particular  act.)  In  the  London  act,  5  ed.  958,  959  ;  Bailey  v.  Chitiy,  2  M.  &  W. 
&6W.  4,  c.  94,  which  gives  jurisdiction  28;  Moreau  v.  Hicks,  2  Ad  &  E.  7S2. 
to  the  extent  of  10/.,  (except  it  be  •  the  Nor  do  the  acts  extend  to  actions  brought 
balance  of  an  account  originally  beyond  for  unliquidated  damages,  though  the  plain- 
that  sum,  see  sects.  21  and  22)  there  is  no  tiff  recover  less  than  the  sum  fixed  by  the 
clause  as  to  costs,  and  it  is  optional  in  a  act;  Wright  v.  Skinner,  2  C.  M  &  R*.  746. 
plaintiff  to  sue  there  or  in  the  superior  And  where  a  defendant  pays  into  Court 
court;  and  in  the  acts  for  Southwark  (46  less  than  40*.,  and  the  plaintiff  accepts  il  , 
G.  3,  c.  Ixxxvii. ;  4  G.  4,  c.  cxxiii. ;  see  a  in  satisfaction,  he  is  entitled  to  costs  ;  Tar- 
Trcatise  thereon  by  Mr.  F.  W.  Meyraott,)  rant  r.  Morgan,  2  C.  M  &  R.  252;  Miller 
and  Middlesex  (23  G.  2,0.  33,)  there  is  no  u.    Williams,   5   Esp.    Rep.    19;oiirer,  if 
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was  tcommenced  afler  the  passing  of  an  act  of  parliament,  made  in  a 
session  of  parliament  held  in  the  6th  and  7th  years  of  the  reign  of  hia 
late  majesty  WilJiam  the  4th,  and  entituled  an  act  to  repeal  two  acts  of 
the  reign  of  King  George  the  2d,  for  the  recovery  of  small  debts  with- 
in the  city  and  liberty  of  Westminster,  and  for  granting  more  effectual 
powers  for  that  purpose."  tAnd  the  defendant  says,  that  at  the  time  of 
the  commencement  of  this  action,  (x)  he  was  residing  and  inhabiting  with- 
in the  city  and  liberty  of  Westminster,  and  that  part  of  the  Duchy  of 
Lancaster  which  adjoineth  thereto,  and  also  within  the  jurisdiction  of  the 
Court  of  Requests  for  the  city  and  liberty  of  Westminster  and  the  said 
part  of  the  Duchy  of  Lancaster  ;  and  the  defendant  says,  that  the  said 
several  promises  in  the  said  declaration  mentioned,  did  not,  {y)  nor  did 
any  part  thereof  respect  or  concern  any  dispute  or  difference  whatsoev- 
er, in  respect  of  any  act  done  in  the  execution  or  discharge  fof  any  pub- 
lic office  or  employ,  in  respect  of  any  liability  or  supposed  liability  impli- 
ed in,  inferred  from  the  holding  of  such  office  or  employment,  or  arising 
therefrom  or  in  consequence  thereof,  or  the  right  or  title  to  any  lands, 
tenements,  or  hereditaments  or  real  estate  whatsoever,  or  the  title  of  the 
freehold  or  lease  for  years  or  a  lease  by  parol  of  any  lands,  tenements, 
or  hereditaments  or  of  any. chattels  real  whatsoever,  or  any  sum  being 
the  balance  of  any  account  originally  exceeding  .£5,  nor  any  debt  arising 
by  reason  of  any  cause  concerning  or  properly  belonging  to  the  Ecclesi- 
astical Court,  or  any  agreement  by  way  of  composition^  or  by  way  of  re- 
tainer of  tithes,  or  any  bye-law  or  any  debt  for  tolls  or  customs  due  to 
any  corporation  or  company,  or  the  franchises,  privileges,  or  chartered 


plaintiff*  reply  damages  ultra,  and   do    not  and  might  therefore  be  brought  in  the  su- 

recover  405. ;   Bernnrd   r.  Turner,  I  M.  &  perior  court. 

W.  530;  5'nowi    P.  C.   170   S.  C.     Bar-  (z)  It  must  he  shown  that  the  defendant 

risters  are  liable  to  be  sued  in  these  inferi-  resided  within  the  jurisdiction  at'the  time 

or  Courts  ;  Weltenhall  v.  Wakefield,  3  M.  the    action    was  commenced  ;    Moreau  t?. 

&  Scott,  805  ',  10   Bing.  335  ;  2  Dowl.  P.  Hicks,  2  Ad.  6l  E.  73*2  ;  4  Nev.  &   a  an. 

C.  759,  S.   C.     But  attorneys   still    retain  563;  I  Har.  &.  W.87,  S.  C. ;  but,semble, 

their  privilege  of  being  sued  in  their  own  he  need  not  reside  within  the  jurisdiction 

Court,  unless  the  act  constituting  the  in-  at   the   time    of   pleading;    Mansfield   v. 

ferior  Court  expressly  subject  them  to  its  Brearey,  1  Ad.  &  £.  351. 

jorisdiciion,  as  is  the  case  in  the  London,  (y)  If  there  be  any  exceptions  of  par- 

.Westminster,  Tower  Hamlets,  Soutbwark,  ticular  debts  in  a  clause  prohibiting  a  suit 

and  East  Brixton  Acts,  but  not  the  Middle-  in  a  superior  Court,  such  exceptions  should 

•ex  County  Court  Act ;  Tidd,  New  Prac.  be   negatived  in   the  plea.     In   Sandali  v, 

175,  176.     But  where  an  attorney  is  plain-  Bennett,  2  Ad.  &,  £.  2Q4  ;  3  Dnwl.  P  C. 

tiff,  he    may  sue  in    the   superior  courts;  294,  S.  C.,  where  the  county  of  .Afi^M/efex 

Wright  0.  Skinner,  1    Mce.  A,  W.  144;  1  Court  of  Requests  act   was  pleaded,  and 

Tyr.  ^  G  277 ;  4  Dowl.  P.  C.  745,  S.  C. ;  which  the  Court  held  could  not  be  proper- 

except  where  the  debt  does  not  exceed  40f.  ly  pleaded   as  a  defiance,   Tauntonf  J.  ob- 

and  comes   within  the  jurisdiction  of  the  served,  '*  This  plea  is  defective  in  point  of 

Westminster  Act,  then  he  must  sue  there,  law,  if  even  the  fact  of  the  cause  of  action 

6  &^  7  Will.  4,  c    137,  s.  86.     In  the  Lon-  being  under  40«.  could    be  pleaded.     By 

don  Art,  5  <&  6  Will.  4,  c.  94,  s.  25,  there  the  19th  section  (of  23  Geo.  :i,  c.  33,)  it  is 

is  an  exception  in  fnvor  of  actions  fur  rent,  provided,  that  in  certain  excepted  ctses, 

though  the   sum  recovered   do  not  amount  the  action  may  be  brought  in  the  superior 

to  10/.,  and  in  Kidd  v.   Mason,  3  Dowl.  P.  Courts',  even   though  the  sum   recoverable 

C.  96,  it  w.'is    held  that   an   action  for  the  is  under  40s.     The  plea  therefore  should 

use  and  occupation  or  furnished  lodgings  have  gone  on  to   allege  that   the  cause  of 

was  within  the  39  &>  40  Geo.  3,  c.  104,  a.  action  in  the  present  case  was  not  one  of 

13,  (a  Bimilar  enactment  to  the  present,)  the  excepted  instances." 
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rights  of  any  body  politic  or  corporation,  or  any  premium,  or  any  policy 
of  insurance,  or  any  rent  whatsoever,  and  the  defendant  says,  that  be 
was  not  at  the  time  of  the  commencement  of  this  action  indebted  to  the 
plaintiff  for  or  by  reason  of  the  said  promises  in  the  declaration  mf  Dtion- 
ed,  or  any  part  thereof,  in  any  sums  of  money  amounting  in  the  whole  to 
the  sum  of  405. ;  and  this  the  defendant  is  r^ady  to  verify. 


S.  Replication  thereto  ; — Defendant  not  liable  to  be    summoned^ 

Src.  {z) 

The  plaintiff  saith  that  at  the  time  of  the  commencement  of  this  suit 
the  defendant  did  not  inhabit,  (a)  nor  was  he  resident  or  inhabiting  with- 
in the  said  city  and  liberty  of  Westminster,  nor  was  he  liable  to  be  worn- 
ed  or  summoned  before  the  said  Court  of  Requests,  as  in  the  said  plea  al- 
leged ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


3.  Replication  that  the  Debt  exceeds  40s. 

The  plaintiff  saith  that  before  and  at  the  timeof  the  commencement 
of  this  suit  the  defendant  was  and  still  is  indebted  to  him  the  plaintiff  in 
divers  moneys,  exceeding  405.,  to  wit,  to  the  amount  in  the  declaration 
mentioned,  upon  and  in  respect  of  the  premises  and  causes  of  action  in 
the  declaration  mentioned  ;  and  this  the  plaintiff'  prays  may  be  inquired 
of  by  the  country,  &/C. 


tCONSIDERATION. 


[In  Passenger  v,  Bfookes,  (1  Bing.  N.  C.  587,s  cited  antej  204  J;  7  C. 
&  P.  110,  S.  C. ;  see  also  Stuart  t?.  Nicholson,  3  Bing.  N.  C.  120, 
121,  122;  3  Scott,  536,  S.  C. ;  Bennion  t?.  Davison,  3  M.  &  W.  183; 
antCi  204  e  ;)  which  was  an  action  of  assumpsit  on  a  special  contract  be- 
tween a  timber  merchant  and  a  builder,  the  defendant  pleaded  non  assump' 
sit.  At  the  trial  before  Tindal,  C.  J.  the  defendant  proposed  to  prove  by 
evidence  dehors  the  contract  that  there  was  no  consideration  for  the 
agreement;  but  the  C.  J.  rejected  the  evidence  as  not  admissible  under 
this  plea  ;  and  after  verdict  for  the  plaintiff  the  Court,  referring  to  the 
third  example  in  the  Rules  as  to  pleas  in  assumpsit,  refused  the  rule  for 
a  new  trial,   on  the  ground  that  the  matter  should  have  been  specially 

(2)  If  the   plaintiff  in   thcBo  cases  rely  an2«,  289,  note  (y). 
on  any  exception  in  the  local  acts  as  to  the         (a)  As  to  what  is  an  inhabiting  or  resi- 

nature  of  the  debt,  <fec.,  and  the  plea  docs  ding   within   the  jurisdictioa   of   a  local 

not  negative  the  exception,  the   plaintiff  Con  rt,  see  Jenkt  v.  Taylor,!    M.  &W. 

must  reply  such  exception  Mpeciafly ;  see  560 ;  Moreau  v.  Hicks,  i  Ad.  &  £•  7^- 
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pleaded.  The  motion  for  a  new  trial  was  made  **  on  the  ground  that  in 
contemplation  of  law  the  consideration  for  a  promise  is  parcel  of  the 
promise,  and  therefore,  if  there  be  no  consideration,  there  is  no  promise  ; 
so  that  the  evidence  in  question  was  strictly  relevant  to  establish  the 
proposition  that  the  defendant  did  not  promise."  In  actions  on  the  com- 
mon count  the  plea  of  non  assumpsit  clearly  puts  the  plaintiff  on  proof 
of  the  debt  laid  as  the  consideration  for  the  promise.  But  where  the 
declaration  is  special^  and  charges  by  way  of  inducement  certain  facts  as 
the  foundation  of  or  consideration  for  the  promise,  it  would  seem  from 
the  above  case  that  those  facts  should  be  specially  denied.  For  instance, 
in  an  action  on  the  guarantee  of  an  existing  debt,  in  consideration  of  for- 
bearance, where  the  declaration  states  by  way  of  introduction  that  the 
third  party  was  indebted,  it  would  seem  to  be  proper  to  deny  the  debt  by 
a  special  plea,  '<  that  the  said  E.  F.  was  not  indebted,"  ^c,  concluding 
to  the  country  ;  if  the  defendant  dispute  the  existence  of  the  debt.  So 
in  cases  where  the  facts  thus  alleged  in  the  declaration  are  per  se  true, 
but  their  operation  may  be  defeated  by  any  matter  showing  that  there  re  . 
ally  was  no  sufficient  consideration,  the  latter  circumstance  should  be 
introduced  upon  the  record  by  a  special  plea.  It  should  however  be  re- 
marked, that  where  the  agreement  is  mis-stated  by  the  plaintiff,  and  there 
is  a  fatal  variance  in  describing  it  in  the  declaration,  the  defendant  may 
set  fip  this  objection  on  a  plea  **  that  it  was  not  agreed  as  alleged,  &c." 
or  on  non  assumpsit  see  ante^  204  h ;  but  perhaps  the  former  mode  of 
pleading  may  be  best.  See  the  pleas  of  want  of  consideration  in  the 
case  of  bills  of  exchange,  ante^  260  to  265.'  It  seems  that  where  the 
consideration  as  stated  in  a  special  declaration  in  assumpsit  is  denied,  a 
general  plea  ^\  that  there  was  not  nor  is  there  the  said  supposed  consid- 
eration in  the  said  declaration  mentioned  for  the  said  promise  of  the 
defendant  therein  mentioned,"  concluding  to  the  country,  would  be 
good.] 


f  COPYRIGHT. 


|i>eclaration  for  not  paying  for,  and  pleas  ;  Da  Pinna  v.  Polhill,  8  C. 
&  P.  78 ;  ante,  204  c] 
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COVERTURE. 


I.  Plea  of  Defendant's  Coverture  when  the   Contract  was  made,  (a) 

Thp  defendant  in  person — (see  ante,  18,  note  (c),  asite,  201,  Form  9) — 

says  that  at  the  time  of  the  making  of  the  said  promise  she  the  defend* 

ant  was  and  still  is  the  wife  of  one  £.  F. ;  and  this  the  defendant  is  read/ 

to  verify. 

[CounsePs  signature.] 


2.  Replication  thereto— denial  of  the  Marriage.  (6) 

The  plaintiff  as  to  the  said  plea  saith,  that  the  defendant  at  the  time  of 
the  making  the  said  promise  was  not  married  to  the  said  E.  F.  as  in  the 
said  plea  alleged ;  and  this  the  defendant  prays  may  be  inquired  of  by 
the  country,  &c. 


CREDIT  UNEXPIRED. 


[The  fact  that  the  credit  had  not  expired  when  the  action  was  com- 
menced, can  be  given  in  evidence  under  non  assumpsit,  and  cannot  be 
pleaded  specially.     See  ante,  204  m.] 


CROPS. 

1.  Plea  to  a  Declaration  in  Assumpsit  by  an  outgoing  Landlord 
against  his  incoming  Tenant  to  recover  the  Amount  of  a  Valua^ 
tion  of  Crops  and  Tillages,  fyc,  bought  with  a  Lease ; — 3W 
the  Contract  was  void  for  want  of  writing  under  the  Statute  cf 
Frauds,  (c) 

And  for  a  further  plea  as  to  the  said  first  count  of  the  said  declaration 
fthe  defendant  saith  that  the  said  term  of  14  years  in  the  said  first  count 

(a)  See  in  general  Chit.  jun.  Contr.  2d  habited  together  as  supb^^c,  2  Stark.  £r. 
ed.  146,  672.  Th^s  must  be  pleaded  spe-  tit.  Marriage^  505,  2d  ed. ;  Leaders.  Ba^ 
cialiy.  Coverture  must  be  pleaded  in  rv,  1  Esp.  R.  358;  Key  v.  Docbesae  da 
abatenunt  where  the  marriage  took  place  Pienne,  3  Camp.  123.  If  the  plaintiff  id- 
after  the  debt  was  incurred,  antef  201.  mit  the  coverture  at  the  time  of  tbe  coo- 
note  (6) ;  see  Form  9,  id.  Effect  of  mar-  tract,  but  rely  on  any  exception  to  tbe 
riage  aAer  writ,  and  before  declaration,  general  rule  that  a  married  woman  cannot 
Evans  77.  Chester,  2  M.  ^  W.  847.  contract,  as  that  her  husband   was  trans- 

(6)  This  replication  puts  the  defejidant  ported,  an  alien  enemy,  dec,  the  replica- 

on  proof  of  tne  coverture  at  tbe  time  of  tion    must  be    special.      See   Form,   Ac. 

the  contract.     The  marriage  may  be  prov-  btretton  v.   Busnach,  4  M.  &  Sc.  678;  1 

ed  by  an  examined  copy  of  the  register,  1  Bing  N.  C.  139;  see  also  Barden  v.  Kw 

Moo.  ^  R.  386,  showing  defendant's  iden-  esburg,  2   M.  &   W.   61 ;  WilliarosoD  «• 

tity  ;  or  by  persons  present  at  the  ceremo-  Dawes,  9  Bing.  292.    Promise  aAer  mar- 

ny,  or  who  can  prove  that  by  general  rep-  riage,  Chit.  jun.  Contr.  2d  ed.  41. 

utation  the  parties  were  married,  and  co-  (c)   Form,  &c.    Earl  of  Falmouth  f* 
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of  the  declaration  mentioned  was  a  certain  term  of  14  years,  which  was 

to  commence  from  the day  of ,  a.  d. ,  and  which  was  the 

day  of next  before  the  making  of  the  said  promise  of  the  said 

defendant  in  the  said  first  count  mentioned ;  and  the  defendant  further 
says  that  the  said  crops  in  the  said  first  count  mentioned,  and  the  benefit 
of  the  said  work,  labor,  and  materials,  in  that  count  mentioned,  were  not 
nor  was  any  part  thereof  agreed  to  be  excepted  or  reserved,  nor  were  they 
nor  was  any  part  thereof  excepted  or  reserved  out  of  the  said  agreement 
to  let  or  letting  in  the  first  count  mentioned ;  and  the  defendant  further 
says,  that  no  agreement  in  respect  of  or  relating  to  the  causes  of  action 
in  the  first  count  mentioned,  or  any  or  either  of  them,  nor  any  memoran- 
dum or  note  thereof,  wherein  the  said  promise  of  the  said  defendant  in 
that  count  mentioned  was  stated  or  shown,  was  in  writing  signed  by  the 
defendant,  or  any  other  person  thereunto  by  him  lawfully  authorized ; 
and  this  the  said  defendant  is  ready  to  verify,  &c. 

Thomas,  1  C.  &.  M.  D5.  See  Chit  jun.  posed,  that  they  should  be  valued  as  in  the 
Contr.  2d  ed.  241 ,244,  307 ;  ante,  102 ;  post,  agreement ;  but  plaintiff  refused, 
tit.  "Vendors;"  'Mieplications,"  i<^.  In  Replication,  1,  to  the  plea  to  the  first 
HarvAy  f7.  Grabharo,  5  A.  ^  £.  61,  the  count,  that,  by  the  proposal  and  assent,  and 
first -count  recited  an  agreement  that  plain*  the  valuation  accordingly  made,  plaintiff 
tiff  should  grant,  and  defendant  take,  a  and  defendant  respectively  waived  per- 
lease  of  landtt ;  and  that  all  straw,  ^c.  formance  of  so  much  of  the  agreement  as 
which  should  be  on  the  lands  when  pos-  related  to  the  valuation,  and  substituted 
session  was  given  up  to  the  defendant,  the  valuation  by  D. :  2.  to  the  plea  to  the 
should  be  valued  to  plaintiff  by  persons  second  count,  that  the  straw,  «&c.,  was 
named  respectively  by  plaintiff  and  defen-  bargained  and  sold  under  the  agreement  in 
dant,  and  the  amount  paid  to  plaintiff  by  the  first  count  mentioned  ;  that  aAerwards 
defendant :  that,  on  the  exeg^tion  of  the  defendant  proposed,  ^c.  (as  in  first  count), 
lease,  defendant  should  accept  it,  and  ex-  and  plaintiff  assented,  and  D.  valued  ac- 
ecute  a  counterpart ;  and  that  either  party,  cordingly  :  by  means  of  which  plaintiff 
making  default  in  performance,  should  and  defendant  waived,  Ac.  (as  in  the  re- 
forfeit  <£300:  mutual  promises  to  perform  plication  to  the  plea  to  the  first  count)> 
the  agreement :  that  defendant  entered  un-  Rejoinder  to  replication  1,  that  the  waiv- 
der  the  agreement,  and  took  possession  of  er  and  substitution  were  by  word  of  mouth 
the  straw,  &c:  that  aAerwards  defendant  only.  1^  replication  2,  that  the  proposal 
proposed  that  the  straw,  &n.,  should  be  and  assent  were  by  word  of  mouth  only, 
valued  to  plaintiff  by  D.,  on  the  respective  On  general  demurrer  to  the  rejoinder: 
behalves  of  plaintiff  and  defendant ;  that  held,  that  the  original  was  an  entire  agree- 
plaintiff  assented  :  that  the  straw,  du;.,  was  ment  relating  to  an  interest  in  lands,  and 
valued  to  plaintiff  by  D. ;  that  plaintiff  was  necessarily  in  writing;  that,  even  if  the 
ready  to  grant  the  lease  according  to  the  parties  could  waive  the  whole  vecbally, 
agreement,  but  defendant  did  not  pay  the  they  appeared  by  the  record  not  to  have 
amount  of  the  valuation.  Second  count  done  so;  and  that  a  part  of  it  could  not  be 
for  goods  bargained  and  sold,  and  taken  by  verbally  waived,  even  supposing  that  part 
the  defendant  under  such  bargain  and  sale,  to  have  been,  if   standing   by    itself,   an 

Plea   to  the   first  count,  that   the  first  agreement  not  required  to  be  in  writing. 

agreement     was    in     writing,   signed    by  In  Stowell  v.   Robinson,  3  Bing.  N.  C. 

plaintiff  and  defendant ;  and  the  proposal  928  ;  3  Scott,  196,  S.  C.  it  was  held,  1.  that 

and  assent  that  D.  should  value,  only  ver-  the  day  for  the  completion  of  the  purchase 

bal.     To  the  second  count,  that  the  goods  of  an  interest  in  land  inserted  in  a  Written 

consisted  of  straw,  &c., -which  were  bar-  contract,  cannot  be  waived  by  oral  agree- 

gained  and  sold  under  a  written  agreement  ment,  and  another  day  be  substitutt^d   in 

between  plaintiff  and  defendant,  according  its  place.     2.  The  failure  to  procure  from 

to  which   they  were  to  be  valued  by  per-  the  lessor,  a  licQuse   to  assign,  or  to  regis- 

■ona  chosen  respectivelv  by  plaintiff  and  ter  previous  assignments,  before  the  day 

defendant;  and  that  no  such  valuation  had  on  which  it  is  agreed  to  assign  and  give 

been  made,  but  only  a   valuation  by  D. :  possession  of  leasehold  premises,  is  not  a 

that  defendant   was  ready,  and  had  pro-  breach  of  the  agreement. 
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t2.  Pka  to  a  Dedaraiian  in  Indebitatus  Assumpsit  for  the  price  of 
growing  Crops  ; — That  Defendant  agreed  to  buy  them,  as  a  part 
of  a  treaty  for  a  demise  of  the  Farm,  on  which  they  grew^  by  the 
Plaintiff'  to  the  Defendant,  and  that  there  was  no  written  Contract 
as  required  by  the  Statute  of  Frauds. 

[See  form  Earl  of  Falmouth  v.  Thomas,  1   C.  &  M.  89 ;  Chit.  jun. 
Cont.  2n  ed.  241,  244,  307,  ante,  102  ;  and  sec  another  form  there.] 


3.  To  a  Declaration  upon  the  Account  stated  ;—Aplea  that  it  rda- 
ted  to  the  price  of  growing  Crops  agreed  to  be  taken  under  a 
Contract  void  for' want  of  writing  under  the  Statute  of  Frauds. 

[See  form,  &c.  Earl  of  Falmouth  ».  Thomas,  I'C.  &  M.  89.  J 


1}E.ZI>, 


[The  defence,  that  the  promise  is  under  seal,  may  he  given  in  evidence 
under  the  plea  of  non  assumpsit,  and  cannot  be  specially  pleaded ;  see 
antty  204,  n.] 


DE  INJURIA. 


Replication  de  injurid  sud  proprid  absque  ali  causd  in  Assumpsit 

or  Debt,  {e) 

And  the  plaintiff  [as  to  the  frst  plea  of  the  defendant]  says,  that  the 
defendant  of  his  own  wrong,  and  without  the  cause  by  him  in  the  said 
[first]  plea  talleged,  broke  his  said  promise  [in  debt,  say  **  neglected  to 


(e)  This  general  form  of  replication,  by 
which  (he  whole  of  the  farts  stated  in  the 
plea  are  denied,  (post^  7S^,  note  (e),  was 
first  decided  to  be  good  in  actions  on  con- 
tracts, (having  been  before  su^ested  by 
Bayley,  J.  sec  Carr  v.  Hinchclifl^,  4  B.  ^ 
C.  547,)  in  Isnuc  v.  Farrer,2  M.  &  W.65; 
8.  C.  1  Tyr.  A,  G.  281  ;  4  Dowl.  750  ;  and 
in  Griffin  v.  Yates,  2  Bing.  N.  C.  579;  S. 
C.  2  Scott;  4  Dowl.  647;  subject  to  the 
same  rules  as  in  Crogate's  case,  8  Co.  Rep. 
67;  post,  79«  note  (e).  It  is,  therefore, 
O"'  j..iioatHe  where  the  plea  states  on 
excuse  for  the  non^performanceof  the  duty 
laid  in  the  declaration.  See  Hob.  76; 
Yelv.  157;  Com.  Dig.  Plead.  F.  18. 
*^  The  defendant's  breach  of  promise  may 
be  considered  as  a  wrong  done,  and  the 
matter  included  under  the  general  traverse 

[t293  6] 


absque  tali  caushy  and  thereby  denied,  fts 
matter  of  eixcuse  alleged  for  the  breach," 
per  Lord  Abinger,  in  Isaac  v.  Farrer,  jn* 
pra. 

Where  therefore  the  plea  amoonbi  to  a 
subsequent  satisfaction  afttr  Ireack,  ai 
where  to  a  declaration  in  debt  m  a  prom- 
issory note,  the  plea  stated  thai  a  renewed 
bill  had  been  taken  for  and  •  a  account  of 
it  after  breach^  which  had  ^  3en  indorseil 
away  to  a  third  party,  the  Court  thougbt 
the  replication  would  be  b;i(  ;  Crisp  v.  Gri^ 
fiths,2C  M.T&11.159;  S.C.  3Tyrw.l29; 
3  Dowl.  253. 

Neither  can  it  be  replied  where  the  plea 
derives  any  authority  mediately  or  imme- 
diately from  the  plaintiff*;  s<>o  the  reaolu- 
tion  in  Crogate's  case,  postj7'^:iy&Dd  Parke, 
J.  seemed  to  think  that  the  replication  in 
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and  did  not  pay  the  said   sum  of  money   or  any  part  thereof"]  in   the 

said  [first  count  of  the  J  tdeclaration  mentioned,  in   manner  and  form  as 

Crisp  V.  Griffiths  was  bad  for  the  addition-  the  general  issue,  for  the  defect  of  the  plea 

al  reafton  that  the  plea  in  that  case  denied  would  be  waived  by  pleading  over,  and  the 

an  authority  from  the  plnintiflT.  replication  wouM  nevertheless  be  bad. 

Nor  can  this  form  of  replication  be  used  In  the  following  cnses  the  plea  was  held 
where  the  plea  contains  any  matter  of  to  state  sufficient  matter  of  excuse  to  justi- 
record,  because  in  such  cases  the  allowing  fy  a  replication  de  injuria. 
it  would  Ipad  to  a  trial  of  an  issue  by  the  To  assumpsit  on  a  bill  by  the  second  in- 
couo  try,  which  ought  to  be  tried  by  the  dorsee  against  the  drawer,  a  plea  of  a  fraud- 
record.  See  the  resolutions  in  Crogate's  ulent  transfer  by  another  party  to  whom 
case.  *  thn  defendant  had  indorsed  it  for  the  pur- 
It  is  also  laid  down  that  it  is  inapplica-  pose  of  getting  it  discounted  for  him,  and 
ble  where  the  defendant  in  his  own  right,  that  tho  plaintiff  took  it  with  notice  ;  in 
eras  servant  to  another  claims  any  interest,  this  case  the  Court  said,  ihut  the  defend- 
as  in  such  case  the  plea  does  not  properly  ant's  merely  putting  his  name  to  the  bill 
consist  of  matter  of  excuse.  The  species  was  prima  facie  a  promise  in  law  ;  Noel  v. 
of  interest  here  meant  wna  explained  by  Rich,  2  C.  M.  &.  K.  360;  S.  C.  4  Dowl. 
Parke,   J.   in    Selby  r.   Bardons,  3  B.  ^It  228. 

Adol.  2  ;    S.  C.  1  C.  d&  M.  500 ;    3  Tyrw.  To  assumpsit  by  the  first  indorsee  against 

435;  to  mean  **  an   iriterest  in  the  realty,  the  acceptor  of  a  bill,  a  plea  that  the   de- 

or  an  interest  in,  or  title  to  chattels,  aver-  fendant   accepted     without   consideration, 

red   in  the  plea,  and  existing  prior  to,  and  and  for  the  accommodation  of  the  drawer, 

independently  of  the  act  complained  of,  and  that  it  was  indorsed  when  overdue  by. 

which   interest  or  title  would   be  in  issue  the  drawer  (or  the  accommodation  of  the 

under  de  injuriSL,  the  principle  of  the  rule  plaintiff  and  without  consideration  ;  Grif- 

ia,  that  such  alleged   interest  or  title  shall  fin  v.  Yates,  2   Bing.  N.  C.,579;  S.  C.  4 

be  specially  traverped,"  and  see  iSolIy  t;.  Dowl.  647. 

^eiah,  post,  per  Lord  Abinger.  To  assumpsit   by  the  second   indorsee  of 

So   where  the   plea  sets   out   a  different  a  note   against  the  maker ;  a  plea  that  the 

contract   than    that    declared   on,   (which  defendant  called     upon    the   referee   of  a 

amounts  to  the  general  issue,  see  p.  2U4  ^,)  fraudulent   money    lending  advertisement 

this  replication  is  bad,  ns  it  can  only  be  ap-  .  in  a  newspaper,  who  fraudulently  procured 

plied  where  the  plea  admits  a  promise,  per  the  note  from    him  under  pretence  of  get- 

T*indale,  C.   J.,   Whittaker  t?.    Mason,  2  ting  it  discounted,  and    that  there  was   no 

Biog.  N.  C.  359 ;  S.  C.  2  Scott,  567 ;  Par-  considoratiAn  between   any  of  the  parties, 

ker  V.   Riley,  3  M.  <&  W.  230;  S.   C.   6  who  were  all   privy  to  the  fraud  ;  Isaac  v. 

I>owl.  375.     Assumpsit  for  money  had  and  Farrer,  I  M.  &•  W.  65  ;  S.  C.  1  Tyr.  &,  G. 

received ;    plea,  that  the   money  was   the  2t31  ;  4  Dowl.  750. 

proceeds  of  goods  belonging  to  the  plaintiff  To  assumpsit  by  the  payee  against  the 
and  A.,  consigned  to  defendant  as  A.*s  maker  of  a  promissory  note,  a  plea  that  it 
^ooda  (with  plaintiff's  assent,)  as  a  securi-  was  given  for  goods  with  which  the  plain- 
ly for  money  advanced  oik  them  by  A.,  tiff  was  to  supply  the  defendant,  and  aver- 
and  that  defendant  sold  them  in  ignorance  ment  that  he  did  not  supply  them  ;  Watson 
ofA.*s  interest  in  them,  and  claiming  a  v.  Wilkes,  5  A.  <&  E.  237. 
right  to  retain  the  defendant's  lien  upon  To  assumpsit  by  the  indorsee  against 
them.  A  repiicationi/e  in;ur«a  to  this  plea  the  acceptor  of  two  bills  of  exchange,  a 
was  held  bad,  inasmuch  as  the  pleaamoun-  plea  that  the  defendant  accepted  the  bills 
ting  to  the  general  ibsue  denied  the  pro-  for  the  accommodation  of  the  drawer,  and 
miae,  and  did  not  offer  an  excuse  for  break-  that  the  drawer  gave  the  plaintiff  divers 
ingit;  the  replication  was  also  held  bad  other  bills  of  exchange,  and  that  it  was 
ID  this  case,  because  by  the  plea  an  interest  agreed  between  the  drawer  and  the  plain- 
was  claimed  in  the  goods  and  authority  tiff,  that  in  consideration  of  the  premises, 
Cto  retain  them)  was  immediately  derived  the  plaintiff  should  forbear  to  sue  the 
from  the  plaintiff;  Solly  v.  Neish,  2  C.  M.  drawer  on  the  first  mentioned  bills,  until 
A  &.  355;  S.  C' 5  Tyrw.  626.  So  it  default  in  payment  of  thelaUer;  that  the 
would  seem  that  a  plea  which  alleges  facts  said  bills  were  delivered  and  accepted  by 
showing  that  no  valid  contract  ever  exist-  the  plaintiff  in  payment  of  the  first  men- 
ed,  such  as  illegality  of  the  transaction  on  tioned  bills,  and  ilmi  the  agreement  was 
which  the  promise  is  founded,  does  not  made  without  th»  privity  of  the  defend- 
admit  a  promise,  and  therefore  that  de  in-  ant ;  Reynolds  v.  Blackburn,  2  Not.  dt^  P. 
juria  cannot  be  replied  to  it ;  Parker  v.  136;  S.  C.  6  Dowl.  19. 
Riley,  ubi  supra.  An  improper  use  ofde  injuria  cannot  be 
Care  should  be  taken  not  to  reply  de  in-  objected  to  aAer  verdict ;  Banks  v.  Parker, 
juriA  to  a  demanrable  plea  amountiDg  to  Hob.  76 ;  Collins  v.  Walker,  Sir  T.  Raym. 
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the  said  plaintiff  hath  in  the  said  [first  count  of  the  said]  declaration  al- 
leged ;  and  this  the  plaintiff  prajs  may  be  inquired  of  by  the  count rj,  &c 


EXCHANGE,  CONTRACT  OF. 


Plea,  {to  the  Form,  ante,  104,)  that  the  Defendant  delivered  the  Goods 

in  Exchange.  (/) 

The  defendant  by his  attorney,  saith  that  he  did,  to  wit,  on  [6^c.] 

deliver  to  the  plaintiff  the  said  horse  of  the  defendant,  and  pay  the  plain- 
tiff the  sum  of  £ ,  on  the  terms  aforesaid,  according  to  the  said  pro- 
mise of  the  defendant ;  and  of  this  the  defendant  puts  himself  upon  the 
country,  &c. 


EXECUTORS,  {g) 


1.  Non-Assumpait.  (h) 

In  the  On  [S^c.] 

C.  D.  1      The  defendant,  executor  as  aforesaid,  by his  at- 

Executor,   &c.  i  tomey,  saith  that  the   said  E.  F.  in  his  life-time  did  not 

ats.  I  promise  \^if  the   declctration  contain   a  count  on  a  promise 

A.    B.  J  6y  the  executor,  state  "  that  neither  the  said  E.  F.  in  his 


50;  and  it  is  only  rnatter  of  ir;9ecm/ demur-  ing  between    the   defendant   and  a   third 

rer ;  Parker  r.  Riley,  3  M.  &  W.  21)0;  S.  person,    but  only  a   waiver   of  requiring 

C.  6  Dowl.  375,  overruling  Hooker  V.  Nye,  proof  of  those  facia  which  are  not  denied, 

1  C.    M.  &,  R.  258  ;  S.  C.  4  Tyrw.   777;  the    party  being  content  to  rest  hia  claim 

and  Furaden   v.  Weeks,  2   Lev.   65;  and  on  other  facts  in  dispute;  if  any  inferences 

see  Curtis  T7.  Headfort, 6  Dow  1.  496,  where  are   to  be   drawn    by  the  jury,  they  must 

m  general  demurrer  on    this  giound    was  have  those  facts  proved    like   any  otberv; 

struck  out  by  Coleridge,  J.  as  frivolous.  Edmunds  v.  Groves,  2M    &.  \\.  642;  S. 

Where  the   plea  is   bad  for  duplicity,  it  C.  5Dowl.  775;  and   see  Noel  v.   Foyd,4 

cannot  be  objected  that  the  replication  de  Dowl.  415;  Bennion    p.  Davison,   SM.A* 

injvria  is  bad  for  putting  too  many  facta  in  W.  179;  ante,  2U4  d. 

iaaue,  provided  ii  do  not  fall  within  any  of  (/)  jfon-assumpsil   merely   denies  tlie 

the   preceding  objections;      Reynolds    v.  contract. 

Blackburn,  2  Ne?.&  P.  36  ;  8.6.6  Dowl.  (g)  See,  in   general,  Williams  on  Exe- 

19.  cutora,  (a  very  eicellent  work),  page  1198 

Where  it  is  doubtful  whether  the  plea  to  1223;  2  i-eiw,  N.  P  tit.  '<  E&ecutor," 
amounts  to  an  excuse  or  not,  it  would  be  iz. ;  2  Stark.  Ev.  tit.  "  Executor;'*  Tidd, 
generally  safer  to  traverse  a  particular  fact  9tb  ed.  644  ;  1  (^hit.  G  P.  556.  As  to 
contained  in  it,  than  to  reply  de  injuria;  when  executors  are  chargeable  for  rent  of 
for  though  as  observed  by  Lord  A  binger  in  premises;  and  form  of  pleas,  Rubery  v. 
Isaac  r.  Farrer ,  sitpra,  *^\n  every  action  Stevens,  4  B.  &  A.  244,  and  for  repairi, 
on  a  bill  or  note,  a  defendant  by  alleging  &c  ,  Tremere  v.  Mori^on,  1  Bing  N.  C. 
fraud,  or  such  other  circumstances  as  97.  Entry  of  one  does  not  make  bntii  ex* 
would  throw  the  proof  of  value  on  the  in-  ecutors  liable  in  use  and  occupation,  and 
dorsee,  might  compel  him  to  prove  it,  were  see  form  of  pleas  Nation  v.  Tozer,  1  C 
he  to  take  issue  on  any  other  fact  stated  in  M.  &,  R.  172.  When  liable  under  partv 
the  plea;"  yet  this  position  is  questiona-  wail  act;  Thacker  v.  Wilson,  3  A.  &  £•. 
ble,  for  it  seems  sucli  a  form  of  pleading  142.  The  general  principle  ia,  that  an  ex- 
would  not  be  an  admission  on  the  part  of  ecutor  should  plead  only  such  a  plea  as  ii 
the  plaintiff,  sufficient  to  raise  an  inference  strictly  true  ;  see  notes  infra. 
against  him  of  the  existence  of  facts  pass-  (A)  J^on-assumpsit  in   an  action   by  or 
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lifetime  nor  the  defendant  as  executor  as  aforesaid,  after  the  death  of  the 
said  E.  F.,  did  promise"]  as  in  the  declaration  alleged ;  and  of  this  the 
defendant  puts  himself  upon  the  country,  &c. 


f2.  Plea  by  an  Executor  of  Non- Assumpsit,  except  as  to  part : — Cow- 
fession  thereof; — and  Plene  Administravit.  (i) 

And  the  defendant,  by his  attorney,  as  to  all  the  said  several  sums 

of  money  in  the  said  declaration  mentioned,  except  as  to  the  sum  of  .£10, 
parcel  thereof,  says  that  the  said  £.  F.  deceased,  did  not  promise  in  man- 
ner and  form  as  the  plaintiff  hath  above  thereof  complained  against  him 
the  defendant,  and  of  this  he  puts  himself  upon  the  country,  &c.  And 
as  to  the  said  sum  of  .£10,  parcel,  &c.,  and  the  said  promise  and  cause  of 
action  in  respect  thereof,  the  defendant  says  that  he  cannot  deny  but  that 
the  said  E.  F.  did  promise  in  manner  and  form  as  the  plaintiff  hath 
above,  as  to  the  said  sum  of  ;flO,  parcel,  &c.,  complained  against  him, 
nor  but  that  the  plaintiff  hath  sustained  damages  on  occasion  of  the  not 
performing  the  said  promise  as  to  the  said  sum  of  <£I0,  to  a  large 
amount,  to  wit,  to  the  amount  of  the  sum  of  <£10.  And  for  a  further  plea 
in  this  behalf  the  defendant  saith  [add  plene  administravit,  post,  Form  4. 

against  an  executor  has  precisely  the   ope-  Tidd,  9th  ed.  980.     Where,  however,  the 

ration  which  belonf^s  to  it  in  other  cases,  plaiotiflT  denies    plene   administravit,   the 

see  ante,  203.     it  admits  the  character  of  defendant   will  be   entitled  to  the  general 

ezecufor;    see   forms. of    pleas    denying  costs  if  he  succeed   thereon,  although    he 

£laintiif'8  character,  Lyons  v.  Barrow,  §  fail  on    non  assumpsit,  subject  to  a  deduc- 

inpr.  N.    C.   486;  Gurney  t).   Rawling,  2  tion  for  the  costs  occasioned  by  the   latter 

M.  ^  W.  87.     It  is  always  inexpedient  to  plea;    Hogg  v.    Graham,  4   Taunt.   135; 

plead  non-assumpsit  without  due  cause,  as  Igguldea   v.  Terson,  2  Dowl.  P.  C.   277; 

the  costs  of  the  issue  joined  thereon,  and  Edwards  v.  Bethel,  1  B.  <&  Al.  254  ;  Mar- 

•Tidence  applicable  thereto,  fall  on  the  de-  shall   v.   Wilder,   9    B.   &  C.   655,  657. 

feodant   if  he   fail,  although    he  obtain  a  -Where  the  debt  is  admitted   in  part  only, 

verdict  on  especial  plea      In  the  case  of  and  a  claim   in  the  particulars  is   disputed 

an  executor  defendant,  if  he  plead  non-as-  on  good  grounds,  Form    2,  post^  should  be 

■umpsit  (or  any  other  plea  by  which    the  adopted. 

debt  is  put  in  issue)  and  plene  administra'  (t)  This  form,  though  not  very  usual, 
vit  and  the  plaintiff  reply  to  the  first  plea,  appears  to  be  judicious  in  cases  where  a 
and,  instead  of  denying  the  plea  of  plene  debt  to  a  certain  amount  is  admitted  and 
administravit,  take  judgment  thereon  of  the  remainder  of  the  claim  is  disputed,  and 
future  assets  (see  post,  Form  7),  and  at  the  defendant  has  no  assets  in  hand  appli- 
tbe  trial  the  plaintiff  succeed  in  establish-  cable  to  any  part  of  the  demand.  Even  in 
ing  his  dfbt,  the  defendant  will  be  liable  cases  where  the  whole  of  the  claim  in  the 
at  once  out  of  the  assets,  if  any,  otherwise  particulars  of  demand  is  admitted,  it  may 
personally,  for  the  plaintiff's  costs  ;  for  in  be  expedient  to  adopt  this  form,  in  order 
auch  case  the  plaintiff  is  driven  to  trial  to  save  the  expense  of  a  writ  of  inquiry  to 
solely  to  prove  his  debt;  Tidd,  9th  ed.  ascertain  the  amount  of  damages ;  or  of  a 
980  ;  2  Arch,  by  Chit.  6ih  ed.  930.  Where  reference  to  the  master  or  prothonotary,  to 
the  plaintiff,  upon  such  pleas,  adopts  the  fix  the  amount  of  debt,  in  case  the  action 
course  alluded  to,  the  defendant  should  be  on  a  bill  or  note.  Whore  the  defend- 
take  oat  a  summons  and  obtain  an  order  ^nt  has  present  assets  applicable  to  the 
for  leave  to  withdraw  non-assumpsit,  or  plaintiff's  demand,  he  should  pay  money 
other  plea  denying  the  debt,  if  it  be  prob-  into  Court  upon  the  plea,  (seepo^r,  "  Pay- 
able the  plaintiff  can  establish  his  de-  ment"),  to  the  extent  of  the  debt  admitted 
maod  ;  Marshall  v.  Wilder,  9  B.  &  C.  655 ;  to  be  due,  pleading  only  such  plea. 
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3.  Plea  that  Defendant  (k)  is  not  Executor.  {I) 

C.  D.   sued  as ")      The  defendant,  by his  attorney,  saith  that  he  ne- 

Executor,  &ic.-l  ver  was  [if  several  defendants^  "that  they  were  not  exec- 
ats.  I  utors,  nor  is  either  of  them  executor,"]  executor  of  the 

A.  B.  J  last  will  and  testament  of  the  said  E.  F,   deceased,  nor 

ever  administered  ['*nor  did  either  of  them  ever  administer"]  any  of  the 
goods  or  chattels  which  were  of  the  said  E.  F.  deceased,  at  the  time  of 
his  death,  as  in  the  said  declaration  alleged ;  and  of  this  the  defendant 
puts  himself  upon  the  country,  &c. 


f4.  Plea  of  Plene  Administravit,  (m) 
Plead  non-assumpsit,  Form  1,  iftJie  debt  can  be  successfully  denied,  other^ 


(k)  Ifit  bo  denied  ihat  plaintiff  is  ezec«  or  might  by  due  caution  have  had,  assets 

utor,  the  plea  must  be  special ;    Rant.  Ent.  before  writ ;    and  then  the  defendant  must 

322  a.    31c9  b.     pi.    10,    330  a;    Co.    Ent.  show  a  due  administration  of  ossctB,  before 

144  b  ;  Lil.  pi.  4t27,  pi.  27;  6  Wentw.  2{>3.  the  commencement  of  the  suit,  to  the  ex- 

{I)  See<in<0,  294,  note  (A).     Thisshould  tent  proved;  see  2  Wms.  on  Ex.  1211  ;  8 

not  be  pleaded  without  the  strongest  ground  Stark.  £v.  2d  ed.  321,  323.     The  plea  ad- 

to  expect  success  thereon  ;  see  id.;  1  Saund.  mits  the  debt  charged  to  be  due,  but  pot 

336.     As  to  buna  notabilia,  antf^  215;    1  its  amount;   and  the  amount  must   tfaere- 

Saund.  274.     Ke  unques  administrator ,  see  fore  be  also  proved  by  the  plaintiff  on  this 

iin/«,  216,  Form  2.     Plea  of  non-joinder  of  issue;  2  Wms.  Ex.  1213.     The  defendant 

a  co-executor,  ante,  200,   Form  7.     The  is  only  liable  to  the  amount  of  assets  |^rov« 

plaintiff  has  to  prove  that  defendant  is  ex-  ed  to  be  in  his  hands,  though  less  than  the 

ecutor,  by  proving  that   he  has   acted  as  debt ;  Harrison  v.  Beecles,  3  T.  R.  668 ;    3 

such  by  intermeddling,  and  thus  establish-  Wms.  Ex.  1217.     If  there  be  several  exe- 

ing  that  he  is  executor  dt  son  tort  ;   see  1  cutors  defendants, .who  plead  plene  admin- 

Wms.  on  Ex.  136;   1  Saund.  265,  note  2;  istravit  jointly,  it  seems  that  tbe  plaiotiff 

or  by  giving  notice  to  produce  the  probate  may  succeed    against   one    only,   who    is 

and  then  producing  an  examined  copy  of  shown  to  have  assets;  1  Saund.  336  n.  ;   2 

the  Act  Book  from  the  Errlesiastical  Court;  Wms.  Ex.    1218,    1219;  Parsons   r.  Han- 

2   Stark.    £v.   2d    ed.  320,   321.     Where  cock,  1  M.  &.  Mai.  330.     If  one  of  several 

there  are  several  executors  who  plead  ne  executors  plead  no  assets  and  bedelealed, 

unques  executor,  tito  defendant  may  have  he  alone  is  liable,  id.     In  Stearn  v.  Mills, 

a  verdict   against   the  rcnl    exncutor  on   a  4  B.   &  Ad.  657,  the  inventory  exhibited 

count  lay  in  V  a  promise  by  the  testator,  the  in  the  Ecclesiastical  Court  by  an  Executor 

otherdefendantsbping discharged;  Griffiths  for  the  purpose  of  obtaining  probate,  vras 

V.  Franklin,  Mo.  &Mal.  146.     The  above  held  not  to  be,  generally,  even  prima  lacie 

plea  admits  a  debt ;  1  Saund.  207,  n. ;  but  evidence  of  bis  having  received  assets.     1^ 

not  the  amount.  seems  to  have  been  considered  by  Parke, 

(m)  See  as  to  this   form,  2  Saund.  220,  J.,  in  that  case,   that  where  the  inveiiKH'j 

and  note  3 ;  216,  note  1  ;  2  Wms.  on  Ex.  only  described  effects  on  a  farm  with  wliicn 

1201      Form  of  plea  of  plnne  administra-  the    executor  was   acquainted,  it  may  ^ 

vit  by  the  executor  of  an  executor f  Wells  prima  facie  evidence,  but  that  this  is  re- 

V.   F'ydall,  10  East,   315.     See    the  form  butted  if  it  appear  that  no  effects  actually 

where  defendant  has  assets  to  some  extent,  came  to  the  executor's  hands,  though   his 

post,  209,    Form    8.      Unless    defendant  co-executor  has  with  his  knowledge  inter* 

plead  plene  administravit  he  admits  assets,  meddled  with  the  property  ;   (see  2  AVms. 

and  is  liable  out  of  the  assets,  if.  any,  or  if  Ex.  1212;  2  Stark.   Ev.  2d  od.  322.)     In 

not   any,  then   pprsonally,  if  the  plaintiff*  the  same  case,  Littledale,  J.,  and  Parke, 

obtain  judgment  for  his  debt;    1    Saund.  J.,  appear  to  have  entettained  an  opioton 

219  b,  325,  n.  10.     The  plaintiff  may  ei-  that  a  probate  stamp  is  not  pritnA  facie  ev- 

ther  have  execution  on  lii.s  judgment,  or  idence  that  the  executor  has  received  assets 

proceed  by  action  of  debt  thereon,  suggest-  to  the  amount  covered   by  the  stamp;    but 

ing  a  devastavit.     On  issue  joined   on  the  the  contrary    is    laid   down    in   Foster  v^ 

above  plea,  it  is  inrumbenton  the  plaintiff  Blakelock,  9  B.  &  C.  328  ;  3  D.  &.  R.  48» 

to  prove  affirmativclv  that  defendant  had,  S.  C. ;  2  Stark.   Ev.  2d  ed.  322;  2  Wms. 
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294,  note  (A)],     The  defendant,  by his  attorney,  saith 

Uy  administered  all  and  singular  the   goods  and  chattels 
<^  said  E.  F.    deceased,    at  the   time  of  his  death,  and 
'me  to  the  hands  of  the  defendant  as    executor  [or 
"oresaid,  to  be  administered,  and  that  he  the  defen- 
defendants,  state  "  they  the  defendants  had^  not 
the  time  of  the  commencement  of  this  suit,  (n) 
J  nor  fhath  he  [ "  nor  have  they,  nor  hath  cither  of 
^.jods  or   chattels  whicb  were  of  the   said  E.  F.    at  the 
ath,  in  the  hands  of  the  defendant  as  executor  [or  ''  admin- 
or   "  executors,"  or  "  administrators,"]  as  aforesaid  to  be  ad- 
Aimistered ;  and  this  the  defendant  is  ready  to  verify,  {q) 


5.  Replication  that  Defendant  had  Assets,  with  Issue  and  Award 
of  Venire,  where  the  Debt  is  not  denied  by  the  Flea.{r) 

The  plaintiff  saith  that  the  defendant  at  the  time  of  the  commence- 
ment (5)  of  this  suit  had  divers  goods  and  chattels  which  were  of  the  said 
E.  F.  deceased,  at  the  time  of  his  death  in  the  hands  of  the  defendant 
as  executor  as  aforesaid,  to  be  administered,  of  great  value,  to  wit,  to  the 
amount  of  the  damages  sustained  by  the  plaintiff  by  reason   of  tlic   non- 


•  > 


Ei.  1212.     The  probate  is,  at  all   events,  and  not  issuable  ;  Serle  t?.  Bradshaw,  2  C.             W? 
evidence     only    of  the    smallest   amount  &,  M.  148;  2  Dowl.  P.  C.  280,  S.  C. 
which  the  stamp  would   cover;  Curtis  v.  (n)  AAor  the  passing  of  the  Uniformity 
Hant,  I  C.   &  P«180.     Outstanding  spec-  of  Process  Act,  see  anle^   1,  note  (a),  an 
iaity  debts  or  judgments,  or  payments  on  executor  pleaded  toao  action  afnssumpsUf 
accounlof  such  claims  a/Ker  action  brought,  plene    administrnvit  and   no  assets,    *' on 
must  be  specially  pleaded,  and  cannot  be  the  day  of  exhibiting  the  bill  of  the  plain- 
set  upon  plene  administravit ;  see  1  Saund.  tiff."     The  plaintiff  in  h\»  replication  trn- 
333  a,  note  8;  2  Wms.  Ex.  1213,  1214;  dered    issue    in    the    words   of    the    plea. 
Oxenham  T.  Clapp,  2  B   ^  Ad.  314,   per  Held,  that  the  words  "  exhibiting  the  bill,'* 
Littledale,  J.     Plen^  adminit<tr^vit    in  the  (though  incorrect)   upon   th^^e  pleadings, 
above  form  may  be  pleaded  to  a  judgment  meant  the    commencement   of  the  suit  by 
debt,  without  alleging  that  the  judgment  writ  of  summons,  and  not  the  filing  of  the 
was  not  dcjcketed,  see  Hall   v  Tapper,  3  declaration ;  and  therefore   that  evidence 
B.  &  Ad.  655,   per  Cur.     In  that  case,  to  of  payments    made  by  the    executrix    be- 
scire  facia»  on  a  judgment,  the  defendant,,  tween  the  times  of  suing  out  the  writ  and 
an  executrix,  pleaded    that  she  fully  ad-  filing   the  declaration    was    inadmissible; 
ministered  before  she  had  notice  of  the  re-  Rees  v.  Morgan,  5  B.  &  Ad.  1035. 
covery,  and, that  she  had  no  assets  since.  (o)  2  Saund.  216,  n.  1. 
The   plaintiff  replied    that  the   defendant  {p)    If   there    be   assets     to    ariy   small 
^41^  notice  of  the  recovery  on  &c.  and  had  amount  applicable  to  the  plainiifTs  debt, 
assets  afterwards.     It  was  held,  that  the  the  plea  should  be  as  post,  200,  Form  8. 
mention  of  notice  in  the   plea   was  mere  {q)  This   plea   need    not  bo    signed    by 
surplusage,    and     the    replication    bad    as  counsel;  except,  #em6/e,  in  CJ^., /infe,  21, 
leading  to  an  immaterial  issue  :  for  a  judg-  note   (^)  :  judge's   order    to   plead    it    uu- 
ment,  to  be  entitled   to  preference  in  ad-  necessary,  an^e,  24,  note  (/t). 
ministration,  must  be  docketed   pursuant  (r)  Where  non-assumpsit,  (&c   is  plead- 
to  4  &.  5  W.  &>   M.  c.  20,  and  notice  of  it  ed  with  plene    adminislravit,  it  is   belter, 
in  any  other   way  is  of  no  cons«;quence.  on  account  of  costs,  to    take  jiidginont  of 
Where  a   defendant,  in   an  ncnion  against  assets  infuturo  on  the  latter  plea,  if  there 
faim  as  administrator,  being  under  terms  be  not  clear  evidence  of  assets  in    hand  ; 
to  plead  issuably,  pleads  first  pfene  admin-  see  antej  294,  note  (A). 
utravit,  and  secondly,  his  own  bankruptcy,  (s)  Or  if  the  defendant  had  assets  aAer 
the   plaintiff  mav   sign  judgment   as   for  writ  issued,  see  Form  6,  t7|fra. 
'Want  of  a  pJea :  the  latter  being  a  bad  plea 
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performance  of  the  promises  in  the  declaration  mentioned  [in  debt  *'  to 
wit,  to  the  amount  of  the  debt  in  the  declaration  demanded,  and  of  the 
damages  sustained  by  the  plaintiff  by  reason  of  the  non-payment  there- 
of," J  and  wherewith  the  defendant  could  and  ought  to  have  satisfied  the 
said  damages  [or  *'  debt  and  damages"],  and  this  the  plaintiff  prays  may 
be  inquired  of  by  the  country,  ^c,  and  the  defendant  doth  the  like ;  and 
hereupon  inasmuch  as  the  defendant  hath  not  denied  the  said  [promises,] 
or  that  the  plaintiff  ought  to  recover  his  damages  by  reason  of  the  [non- 
performance] thereof,  the  plaintiff  prays  judgment  and  his  [•*  debt  and"] 
damages  aforesaid,  to  be  levied  of  the  goods  and  chattels  which  were  of 
the  said  E.  F.  at  the  time  of  his  death ;  but  because  it  is  not  known  what 
damages  the  plaintiff  hath  sustained  in  this  behalf,  or  whether  or  not  the 
defendant  will  be  convicted  upon  the  issue  so  joined  between  the  parties, 
let  the  giving  of  judgment  herein  be  stayed  until  the  said  issue  is  deter- 
mined, and  as  well  to  try  the  said  issue  as  to  inquire  what  damages  the 
plaintiff  hath  sustained  by  reason  of  the  said  premises,  the  sheriff  is  com- 
manded that  he  cause  to  come  here  on  the day  of next  twelve, 

dec.  by  whom,  &c.  and  who  neither,  &c.  to  recognize,  &c.  because  as 
well,  &c. 


fG.  Replication^  that  Defendant  received  Assets  after  the  commence-- 

mennt  of  this  SuU,(t). 

The  plaintiff  saith  that  this  action  was  commenced  on  [S^c.  dateqfwrit], 
and  that  after  the  commencement  of  this  suit,  to  wit,  on,  l^c]  and  on  di- 
vers othei'  days  and  times  before  the  said  plea  was  pleaded,  divers  goods 
and  chattels  which  were  of  the  said  E.  F.  at  the  time  of  his  death,  of 
great  value,  to  wit,  to  the  amount  of  the  damages  sustained  by  the  plain- 
tiff by  reason  of  the  pi'emises  in  the  declaration  mentioned,  came  to  and 
were  in  the  hands  of  the  defendant,  as  executor  [or  **  administrator,"]  as 
aforesaid,  to  be  administered,  and  wherewith  he  could  and  ought  to  have 
satisfied  those  damages  ;  and  this  the  plaintiff  is  ready  to  verify. 


7.  Issue,  where  there  is  a  Plea  denying  the  Debt,  besides  plene  admu- 
nistravity  and  the  Plaintiff  takes  Judgment  of  future  Assets  upon 
the  latter  Plea.{u) 

After  defendant's  pleas  and  replication  to  the  plea  disputing  the  debt  as 
usual,  proceed  thus  :]     And  as  to  the  said  last  plea  [t.  e.  plene  administraviU] 

(t)  'This  mu8t  be  specially  replied,  Mara  travit,  and  there  i^  oo  proof  of  present  ss- 

V.  Q,uin,  6  T.  K..  10.  sets,  the  piaintiff  should  take  judgment  of 

(u)   When  and  why  this  course  is  advis-  future   assets ;    and    when    they   come  to 

ble,  see  antCj  294,  note  (h).     If  the  plaintiff  hand,  should  issue  scire  facias  on  the  judg* 

establish  his  debt  in  this  case,  he  has  costs  ment,  and  will  then  be  entitled  to  his  costs, 

without  proving  future  assets,  id.     Where  Tidd,  9  ed.  980,  note  (d)  ;  2  Arch,  by  Chil< 

the  defendant  pleads  only  piene  adminis-  4  ed.  757,  758,755.    By  takiii]g  jodgiBont 
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the  plaintiff,  inasmuch  as  he  cannot  deny  the  several  noatters  therein  al- 
leged, prays  judgment  and  his  damages  hy  him  sustained  on  occasion  of 
the  not  performing  the  said  promises  in  the  declaration  mentioned  to  be 
adjudged  to  him,  to  be  levied  of  the  goods  and  chattels  which  were  of  the 
said  E.  F.  at  the  time  of  his  death,  and  which  since  the  pleading  of  the 
said  last  plea  of  the  defendant  have  come  or  which  shall  hereader  come 
to  the  hands  of  the  defendant  as  executor  [or  **  administrator"]  as  afore- 
said to  be  administered,  [or,  if  the  plea  be  of  a  judgment  or  bond,  ^-c.  out- 
standing j  and plene  administravit  prater^  here  add  these  words,  **  after  satis- 
fying the  moneys  due  and  owing  on  the  said  judgment,"  or  **  writing  ob- 
ligatory," in  '*  the  said  plea  mentioned,"]  but  because  it  is  uncertain  whe- 
ther the  defendant  will  be  convicted  upon  the  said  issue  above  joined  be- 
tween the  parties  aforesaid,  therefore  let  judgment  be  thereupon  stayed 
until  the  trial  and  determination  of  the  said  issue ;  and  in  order  to  try 
the  said  issue  the  sheriff  is  commanded  that  he  cause  to  come  [  ^c.  con- 
clude as  in  Form  5,  ante,  297. 


fS.  Plene  Administravit  Prater,  (x) 

The  defendant,  by his  attorney,  saith  that  the  plaintiff  ought  not 

to  maintain  his  aforesaid  action  thereof  against  him,  except  as  to  the  sum 

of£ ,  \this  should  be  the  amount  of  assets  in  hand,]  because   he   says 

that  he  the  defendant  hath  fully  administered  all  and  singular  the  goods 
and  chattels  which  were  of  the  said  E.  F.  deceased  at  the  time  of  his 
death,  and  which  have  ever  come  to  the  hands  of  him  the  defendant  to 
be  administered,  except   goods  and  chattels  of  small  value,  to  wit,  of  the 

value  of  £ ;  and  that  he  the  defendant  had  not,  at  the  time  of  the 

commencement  of  this  suit,  or  at  any  time  since,  nor  hath  he  any  goods 
or  chattels  which  were  of  the  said  E.  F.  deceased  at  the  time  of  his 
death  in  his  the  defendant's  hands  to  be  administered,  except  the  said 
g'oods    and  chattels  of  the  value   aforesaid,*  [and   the   defendant   brings 

here  into  court  the  said  sum  of  ,£ ready  to  be  paid  to  the  plaintiff  (y)] ; 

and  this  the  defendant  is  ready  to  verify ;  wherefore  he   prays  if  the 


of   aiiBets  quando  acciderint,  the  plaintiff  to  be  doubtful  whether  or   not  the  defcnd- 

adnstts  that  defendant  fans  duly  administer-  ant  is   liable  to  costs  if  the  plaintiff  take 

ed  to  that  time,  Taylor  v»  Holman,  Bui.  N.  final  judgment  on   this  plea  to  the   extent 

P.  169.     The  plaintiff  cannot  take  judg>  confessed.     It   seems    reasonable  that   in 

meat  of  future  asucts  after  failing  on  issue  such  case  ho  woold  have  his  costs  ;  but  he 

talcen    on   plene  administravit;  2  Saund.  has   not  an    immediate   right  to   costs,   it 

319  a,  note2;  2  Wms   1221.  seems,  on  this  plea,  where  the  plaintiff  in 

(x)  As  to  the  form  of  this  plea,  &c.  see  answer   thereto  takes  judgment  as   to  the 

1  Saund   333,  n.  (7);  2  Wms.  Ex.  1203^3  assets   admitted,  and   tudgment  of  future 

Wentw.  211,  214-.     Where  there  are  some  atnets  as  to  the  rest  of  his  claim,  Tidd,  9 

assets,  in  hand   this  plea  sltould  be  plead-  ed.  980;  2  Chit.  Arcb.  757;  3  Chit.  Pi.  5 

•d  ;  or   the  plaintiff  will  succeed  at  the  ed.  943,  note  (6). 

trial  and  obtain  judgment  for   his  debt  to  {y)  See  3  Wentw.  211,  214.     Sed  qu.  ti» 

the   extent  of  such  assets,  and    his  costs,  to  the   necessity    for   bringing  the   assets 

And   it  may  ofien   be  advisable  to  adopt  into   Court.     It  seems,  however,  to   be  a 

Form  2  io  regard  to  the  debt.     It  appears  proper  step. 
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plaintiff  ought  to  maintain  fais  aforesaid  action  thereof  against   him  the 
defendant,  except  as  to  the  said  sum  of  £ . 


9.  Plea  of  an  outstanding  Judgment  Debt,  or   Specialty ^  against 
the  Testator  and  plene  administravit  prteter,  (z) 

As  to  non-assumpsit  see   ante,  294,  note  (A).]     The  defendant,   by 

his  attorney,  saith,  that  in  the  life-time  of  the  said  E.  F.,  to  wit,  on  [S^c. 
state  th€  recovery  against  deceased,  see  post,  "  Debt," — "  Judgment,"  re- 
ferring to  the  record*]  And  the  defendant  saith,  that  the  said  E.  F.  in 
his  life-time,  to  wit,  on,  [^c.'\  by  his  certain  writing  obligatory,  sealed 
with  his  seal,  became  held  and  firmly  bound  to  one  G,  H.  in  the  penal 
sum  of  o£ ,  to  be  paid  to  the  said  G.  H.  ;  which  said  writing  obliga- 
tory  was  made   to  secure  and    was  and  is   conditioned  for  the  payment 

of  a  just  debt,  to  wit,  the  sum   of  £ ,  with   interest,   at  a  time   which 

hath  elapsed,  [according  to  the  fact.]  and  at  the  time  of  the  death  of  the 
said  E.  F.  was  and  still  is  in  full  force ;  and  at  the  commencement  of 
this  suit  there  was  and  still  is  due  and  owing  {a)  tupon  and  by  virtue  of 
the  said   writing  obligatory    a  large  sum   of  money,   to  wit,  the  sum  of 

£ ;  and  the  defendant  further  saith,  that  he  hath  fully  administered, 

[6f  r.  plene  administravit  prater,  as  in  Form  8,  ante,  299,  to  the  asterisk,] 
which  are  not  sufficient  t#  satisfy  the  said  debts  due  and  owing  upon  the 
said  judgment  and  writing  obligatory  respectively,  fas  the  case  may  he^ 
and  which  are  subject  and  liable  to  satisfy  such  debts  ;  and  this  the  de- 
fendant is  ready  to  verify,  &c. 


10.  To  a  Plea  of  Plene  Administravit,  and  an  outstanding  Judg- 
ment against  the  Testator  ; — Replication,  that  the  Testator  satis- 
fied the  Judgment,  and  that  it  is  fraudulently  kept  on  foot.  (6) 

* 
And  the  plaintiff  says  that   the   said  E.  F.   in  his  life-time,   to  wit,  on 

[(^c]  paid  to    the  said  G.  YL,[the  judgment  creditor]  a  large  sum,  to  wit, 

jf200,  in  full  satisfaction  and  discharge  of  the  said  damages,  [or,  in  debt, 

"  his  said  debt  and  damages,"]  recovered  by  the  said  G.  H.  and  of  the 

said  judgment   so  as  aforesaid  had  and  obtained  for  the  same,  which  said 

sum   the  said  G.   H.  then  had  and  received   from  the  said  E.  F.  in  full 

(2)  See  Forms,  4&c.,  1  Saund.  329,  330,  (6)  See  Form,  &,c.  Jones  r.  Roberts, 2 
notes;  id.  333  a,  notn  7;  2  Saund.  50,  C.  &  M  219.  It  was  there  lir  Id,  on  fen- 
note  3;  3  Wnniw.  Ind.  xxvi. ;  2  Wms.  on  eral  demurrer,  that  the  rejoinder  to  tbs 
Executors,  1204,  1205.  It  is  essential  to  above  replication  was  bad,  us  instead  of 
plead  specially  an  outstanding  judgment  traversing  the  fraud,  it  denied  the  paj- 
or  specialty  debt,  id.  If  any  part  has  been  ment  and  satisfantion,  which,  being  mere 
satisfied  by  defendant  since  the  writ,  that  inducement,  could  not  properly  be  traverf- 
matter  should  be  pleaded  specially,  see  ed.  See  Form  12,  post,  302.  The  above 
next  Form.  mast  be  specially  pleaded,     ^al  tiel  record 

(a)  1   Saund.  333,  note  7;  Cox  17.  Jo-  would  merely  put  in  issue  the  existence  of 

sepb,  5  T.  R.  309.  the  judgment. 
^       [f300] 
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satisfaction  and  discharge  of  the  said  damages  so  recovered  and  of  the 
said  judgment ;  but  the  defendant,  executor  as  aforesaid,  deceitfully  and* 
with  the  intention  to  defraud  and  deceive  the  plaintiff  of  the  damages  by 
him  sustained  by  reason  of  the  premises  in  the  said  declaration  above- 
mentioned,  hath  hitherto  deferred  and  still  doth  defer  procuring  acknowl- 
edgment of  satisfaction  to  be  entered  of  the  said  damages  so  recovered 
against  the  said  E.  F.,  or  to  be  released  therefrom,  and  still  permits  the 
said  judgment  thereon  to  remain  in  full  force  and  vigor,  to  the  intent 
aforesaid  ;  and  this  the  plaintiff  is  ready  to  verify,  &c. 


1 1 .  Plea  of  Judgment  recovered  against  an  Executory  \and  payment 

thereon  by  him,]  after  Action  brought,  (c) 

And  the  defendant,  by his  attorney,  says  that  the    plaintiff  ought 

not  ffurther  (d)  to  maintain  his  action,  because  he  says  that  one  G.  H., 
after  the  death  of  the  said  £.  F.,  and  after  the  commencement  of  this 
suit,  to  wit,  on  [  ^c]  impleaded  the  said  defendant,  as  executor  as  afore- 
said, in  the  said  court  in  a  certain  plea  of  debt  [according  to  the  fact]  for 

tlie  sum  o££ (e)  due  and  owing  to  the  said  G.  H.  from  the  said  E.  F. 

in  his  life  time  and  at  the  time  of  his  death,  and  which  was  unsatisfied 
when  such  action  was  commenced  ;  and  such  proceedings  were  thereupon 
had  in  the  said  court  in  that  action,  that  the  said  G.  H.  afterwards,  to  wit, 
on  [4*^.]  by  the  consideration  and  judgment  of  the  said  court,  recovered 

against  the  defendant,  as  executor  as  aforesaid,  his  said  debt  of  £ , 

and  also  £ ,  which  in  and  by  the  same  court   were   adjudged  to  the 

said  G.  H.  for  his  damages  which  he  had  sustained,  as  well   on  occasion 


(c)  This  must  be  pleaded  specially.     If  dnnt,  aAer  obtaining  time  to  plead   upon 

the  jadgment  were  obtained   against  the  the   usual   terms,  pleaded  a  judgment  re- 

eiecutor  aAer  he  had  pleaded  to  the  pend-  covered  since  the    commencement  of  the 

ing  action,  the  plea  must  be  puis  darrein  action,  but  did  not  aver  that  there  were  no 

cim/mvtfiice,  with  an  affidavit  of  the  truth,  assets  ultra,  the  court  gave   leave   to  the 

&.C.,  see  post^  -^PP-     1'  i^  settled  that  an  plaintiff  to  sign  judgment  as  for  want  of  a 

executor  may  prefer  one  creditor  to  another  plea,  the  defendant  having,  since  the  com- 

whose  claim   is  of  equal   degree,  by  con-  mencement    of  the    action,    admitted    by 

fesaing  a  judgment  to  the  former,  that  is  letter  the  posnessim  of  assets  sufficient  to 

by  giving  him  a  warrant  of  attorney  or  cog-  cover  the  judgment,  and  also  the  phiintifT's 

novit,  even  after  the  other  has  commenced  demand,  Roberts  v.  Wood,  3  Dow  I.  P.  C. 

an   action,  and  then   pleading  such  judg-  797.     The  rule  of  Hil.  4  W.  4,  which  re- 

inentinbar;  seel    Saund.  329,  n.  3,  330,  quires   the    party    who    pleads   a    plea   of 

331,  notes  4  and  5;    Prince  r.  Nicholson,  judgment   recovered,    to   set  out  its  date, 

5  Taunt.  333  and  664;  1  Marsh.  70  and  &c.  in    the    margin  of  the   plea,  does    not 

280,  S.  C.  ;  Lytlleton  v.  Cross,  3  B.  d&  C.  apply  to  a  plea  by  an  executor  of^judgment 

317;  5  D.  &  K.  175,  S.  C.     An  equal  dis-  recovered  against  iherstute,  Powprz^.  Izod, 

tribation  amongst  creditors  of  equal  degree  1  Bing.  N.  C.  304  ;  5  M.  ^^  8c.  119. 
may  be  obtained  by  filing  a  creditor's  bill         (d)  See  anfe,  25,  Form  9,  and  note  (p). 
in  equity.     Where  a  defendant  executor         (e)  When    the  action  to   which  this  is 

applies  for  an  order  for  time  to  plead,  the  pleaded  is  on  a  specialty^  it  is  necossaay  to 

plaintiff's  attorney  should  claim  that  it  be  show  in  the  plea  either  that  the  judgment 

made  part  of  the  terms,  that  defendant  do  pleaded  was  on    a  specially,  or  was  ob- 

not   confess   (and  plead)   a  judgment  to  tained   before  the  executor  bad  notice  of 

aootber  creditor  of  equal  degree.     In  an  the  specialty  debt  sued  for,  1  Wms. on  Ex. 

aetioD  against  an  administrator,  the  defen-  676, 1214. 

Vol.  I.  42  [t301] 
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of  the  detaining  of  that  debt  as  for  his  costs  and  charges  by  him  aboot 
his  suit  in  that  behalf  expended,  to  be  levied  [^c.  as  in  judgment^  Form 
16,  post,  303,]  whereof  the  defendant  was  convicted,  as  the  record  and 
proceedings  thereof  remaining  in  the  said  court  fully  a  ppears  ;  by  which 
said  judgment  was  obtained  for  a  true  and  just  debt  due  and  owing  to  the 
said  G.  H.  from  the  said  £.  F.  in  his  life-time  and  at  the  time  of  his 
death:  (f)  [whereupon  the  defendant,  as  such  executor,  was  afterwards, 
and  afler  the  commencement  of  this  suit,  to  wit,  on  [4*^-]  called  upon  and 
obliged  to  pay  and  did  pay  to  the  said  6.  H.,  upon  and  on  account  of  the 

said  judgment,  a  large  sum  of  money,  to  wit,  £ ,  parcel  of  the  said 

sum  so  due  thereon  {h)\  ^^and  there  now  is  due  and  owing  to  the  said 
G.  H.  upon  and  by  virtue  of  the  said  judgment,  a  large  sum  of  money,  to 

wit,  the  sum  of  £ ;  and  as  to  the  same  the  said  judgment  i»  in  force  (g) 

and  unsatisfied  ;  (h)  and  the  defendant  further  says  that  he  hath  fully  ad- 
ministered [S^c,  add  plene  administravit,  ante,  296,  Form  4,  cr  plene  ad' 
minis  travit  prater,  as  ante,  299,  Form  8.  If  the  payment  be  stated,  thepUa 
will  be,  that  there  were  no  assets  at  the  time  of  paymetit  except  the  sum  paid, 
and  not  any  since ;]  and  this  the  defendant  is  ready  to  verify,  &c. 


tl2.  Replication  thereto  y  that  the  Judgment  is  fraudulent,  (t) 

And  the  plaintiff  saith  that  the  said  judgment  in  the  said  plea  mention- 
ed was  had  and  obtained  by  the  fraud  and  coviii  of  the  defendant,  and 
with  intent  to  defraud  the  plaintiff  of  his  said  damages,  [in  debt,  ^*  debt 
and  damages'*]  and  this  the  plaintiff  is  ready  to  verify. 


13.  Plea  of  retainer  by  an  Executor  for  his  own  Debt,  {k) 

The  defendant,  by his   atorney,  saith  that  the  said  E.  F.  in  his 

life-time,  and  at  the  time  of  his  death,  was  indebted  to  him  the  said  de- 
fendant in  a  large  sura,  to  wit,  £ ,  for  [^c.  stating  the  debt  (/)]  and 

which  sum  remains  in  arrear  and  unsatisfied  to  the  defendant ;  and  the 
defendant  further  saith  that  the  said  E.  F.  in  his  life  time,  to  wit,  on  [^cA 
aforesaid,  duly  made  and  published  his  last  will  and  testament  in  writing, 


(/)  Not  a  necessary  al legation,  1  Saund.  being  pleaded,  1  Saiiod.  334,  335,  337  b, 

329,  note  4.  note  2;  2  Wma.  on  Exern.  1208  to  1211. 

{g)  The  allegation  that  the  judgment  is  (Ar)  A   rightful   executor,  but  not  an  ex- 

in  force  not  necessary ,  1  Saund.  329,  n.  4.  ecutor  de  aon  tort,  may  retain  for  his  owd 

(A)  The  allegation  between  the  brackets  debt,  it  not  being  of  an  inferior  di>gree  to 

should  be  inserted  where  warranted  by  the  that  sued  for  ;  see  1  Wms.  Ex.  G85,  2ti. 

facts.     Where  no  payment  ha8  been  niade,  1206;  2  Stark.  £r.   2d  ed.   324;   2  S«lw. 

it  should  of  course  be  omitted -,  and  it  should  N.   P.  8lh  ed.  801.     It  seem\i  that  the  re* 

merely  bo  stated  that  a  certoin  sum  is  due  tainer  may  be  relied  upon  under  pfeneaJ^ 

upon  the  judgment.     Plaintiff  may  reply  ministraTit:  but  it  is  better  to  plead  it  as  it 

assets  vltra.  drives   the   plaintiff  lo  admit  the  debt,  ot 

(i)  See    atUCf   300,    note  (c) ;    1    Lutw.  that  there  are  not  assets  for  hitii. 

660;  Tresham's   case,   9  Co.  R.    110  ;    2  j(/)  A   debt   of  equal    degree   with  tbal 

Saund.  49;    Com.    Dig.   Pleader,   2D.    9.  sued  for  must  be  shown. 
Replication    in  case  of  several    iudements 
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and  therebj  constituted  and  appointed  the  defendant  executor  thereof, 
and  afterwards,  to  wit,  on  [^c]  the  said  £.  F.  died  without  revoking  or 
altering  his  said  will  as  to  the  said  appointment ;  after  whose  death,  to 
wit,  on  [4*<^.]  the  defendant  proved  the  said  will ;  and  the  defendant 
further  saith  that  he  hath  fully  administered,  [plene  adm.  prater,  as  ante, 
399,  Form  8,  to  the  asterisk:']  which  are  not  sufficient  to  pay  or  satisfy 
the  moneys  due  and  owing  to  the  defendant  as  aforesaid,  and  which  he 
retains  in  his  hands  towards  and  in  part  satisfaction  and  payment  thereof; 
and  this  the  defendant  is  ready  to  verify,  &c. 


14.  Replication  thereto,  denial  of  the  Debt  retained  for.  {m) 

The  plaintiff,  as  to  the  scud  [ ]  plea,  saith  that  the  said  E.  F.  was 

not    indebted  to  the  defendant  in  the  said  sum  of  J^ ,  or  any  part 

thereof,  as  in  the  said  [ ]  plea  alleged  ;  and  this  the  plaintiff  prays 

may  be  inquired  of  by  the  country,  &,c. 


15.  Replication  to  Form  13,  that  the  Drfendant  was  Executor  de 

son  tort,  (n) 

The  plaintiff,  as  to  the  said plea,  saith  that  the  defendant  never 

was  executor  of  the  last  will  and  testament, of  the  said  £.  F.  except  of 
his  the  tdefendant's  own  wrong  and  by  reason  of  his  wrongfully  inter- 
meddling with  the  goods  and  chattels  which  were  of  the  said  E.  F.  de- 
ceased, at  the  time  of  his  death,  without  'this  that  the  said  E.  F.  duly 
made  and  published  his  last  will  and  testament  in  writing,  and  thereby 
constituted  and  appointed  the  defendant  executor  thereof  as  in  the  said 
plea  alleged ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  coun- 
try, &c. 


16.  Form  of  Judgment  by  Cognovit  against  an  Executor. 

And  the  defendant,  by his  attorney,  says  that  he  cannot  deny  the 

action  of  the  plaintiff,  nor   but  that  the   said ,  in   his  hfe-time  did 

promise  in  manner  and  form  as  the  plaintiff  hath  above  in  that  behalf 
alleged ;  nor  but  that  the  plaintiff  hath  sustained  damages  on  occasion  of 
the  not  performing  of  the  said  promises  in  the  said  declaration  mention- 
ed, to  £ ,  as  by  the  said  declaration  is  above  supposed  ;  and  hereup- 
on the  said  plaintiH'  prays  judgment,,  and  his  damages  so  acknowledged, 
together  with  his  costs  and   charges  by  him  about   his  suit  in  this  behalf 

fm)  Or  the  plaintiff  may  reply  assets  though  he  miiy,  even  afYer  action,  jpay  a 

tcZfra  the  debt,  see  Forms,  5,  7.  apeciaJty  debt,  and  plead  it  in  bar  of  such 

(i»)  An  executor  dt  son  tort  cannot-re-  action   for  an  inferior  demand  ;  Oxenham 

Uin  for  hii  own  debt,  see  note  (AcV;  al-  v.  Clapp,  2B.  Sl  Ad.  309. 
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expended,  to  be  adjudged  to  him,  &c. ;  therefore  it  is  considered  that 
the  said  plaintiff  do  recover  against  the  said  defendant,  executor  [^'ad- 
ministrator"]   as  aforesaid,  his    damages   aforesaid,  to   £ ,  in  form 

aforesaid  acknowledged,  and    also  £ for  his    said  costs  and  charges, 

by  the  court  of  our  said  lord  the  king  now  here  adjudged  to  the  plaintiff 
and  with  his  assent,  which  said  damages,  costs  and  charges,  in  the  whole 

amount  to  £ ,  to  be  levied  of  the  goods   and  chattels  which   were  of 

the  said at  the  time  of  his  death,  in   the  hands  of  the  defendant  as 

executor  [^or  "administrator"]  as  aforesaid,  to  be  administered  if  he  hath 
so  much  thereof  in  his  hands   to  be  administered,  and   if  he  hath  not  so 

much  thereof  in  his  hands  to  be  administered,  then    £ ,  parcel  of  the 

damages  aforesaid,  being  for  the  costs  and  charges  aforesaid,  to  be  levied 
of  the  proper  goods  and  chattels  of  the  defendant ;  and  the  defendant  in 
mercy,  &c. 


FIXTURES. 


[In  an  action  of  indebitatus  assumpsit  for  the  price  of  fixtures,  coUe^ 
111,  non-assumpsit  would  put  in  issue  the  question  whether  the  defendant 
bought  and  received  them  from  the  plaintiff.  If  the  declaration  were 
special,  as  suggested,  ante,  111,  note  (x),  non-assumpsit  would  deny  the 
contract  only.  If  the  contract  were  by  parol,  and  ought  to  have  been  in 
writing  under  the  Statute  of  Frauds,  as  being  part  of  a  contract  for  the 
sale  of  realty,  &.c.  there  should  be  a  special  plea  of  the  statute,  see 
forms,  ante,  291  to  293,  and  notes ;  ante,  203,  204. 


fFORBEARANCE. 


[See  the  forms  of  declaration  as  ante,  1 11.  to  114.  Non  assumpsit 
merely  disputes  that  the  promise  laid  in  the  declaration  was  ever  made. 
It  seems  that  if  the  existence  or  validity  of  the  debt  to  be  forborne  be 
denied,  the  plea  should  be  special,  see  ante,  203,  204  and  290.  It  is  also 
necessary  to  plead  specially  that  the  plaintiff  did  not  forbear,  or  that  the 
defendant  paid  the  money,  &c.] 


1 .  Pka ; — Denial  of  the  Debt  forborne,  (o) 

Non-assumpsit,  ante,  205:]  And  for  a  further  plea  in  this  behalf,  [<w 
**  to  the  said  first  count,"]  the  defendant  saith  that  he  was  not  before  or 


(o)  ThiB   plea   admits  the  promise,  but  puts  the  plaintiff  on  proof  of  the  original 
demaod. 
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at   the   time   of  making   of  the   promise  in  the   declaration    [or  **  first 

count'*]  mentioned,  indebted  to  the  plaintiff  in  the  said  sum  of  <£ 

therein  mentioned,  or  any  part  thereof,  as  in  the  said alleged  ;  and 

of  this  the  defendant  puts  himself  upon  the  country,  &,c. 


2.  Plea  that  Plaintiff  did  not  forbear,  (p)  fyc.  {See  Form  1, 

antey  111.) 

And  for  a  further  plea  [in  this  behalf,]  the  defendant  saith  that  the 
plaintiff  did  not  cease  to  prosecute  the  said  action  in  the  said men- 
tioned, or  stay  all  further  proceedings  therein,  as  in  the  said alleged, 

and  on  the  contrary  thereof  the  defendant,  after  the  making  of  his  said 
promise,  to  wit,  on  [^•c*]    ^^^  on  divers  other   days  and  times   after  that 

day  and  before   the  said  day  of ,  a.  d. ,  [the  day  when  the 

forbearance  was  to  cease,']  wrongfully  prosecuted  and  continued  the  said 
action  against  the  defendant  for  the  recovery  of  the  said  debt ;  and  of 
this  the  defendant  puts  himself  upon  the  country,  &c. 


FRAUD.  (^) 


I .  Plea  that  th^^Agreement  or  Promise  was  obtained  by  Fraud. 

I.  Non-assumpsit,  ante,  205 :]  And  for  a  further  plea  in  this  behalf,  [or 
"to  the  said  first  count,"]  the  defendant  saith  that  the  plaintiff  caused  and 
procured  the  defendant  to  enter  into  the  said  agreement  and  to  promise 
as  in  the  said  declaration  [or  *'  first  count"]  alleged,  and  the  defendant 
was  induced  tto  enter  into  and  make  the  said  agreement  and  promise 
through  and  by  means  of  the  fraud,  covin  and  misrepresentation  of  the 
plaintiff  and  others  in  collusion  with  him  ;  (r)  and  this  the  defendant  is 
ready  to  verify. 


2,  Replication  thereto. 

The  plaintiff,  as  to  the  said  [second]  plea,  saith  that  he  the  plaintiff  did 
not  cause  or  procure  or  induce  the  defendant  to  enter  into  the  said  agree- 
ment or  make  the  said  promise  in  the  said mentioned,  by  the  fraud, 

covin  or  misrepresentation  of  the  plaintiff  and   others  in  collusion  with 


(p)  This  plea  requires  proof  by  the  de-  270,  27t,  and  id.  notes.     As  to  the  defence 

fendant  that  the  plaintiff  improperly  con-  of  fraud,  see  Chit.  jun.  Contr.  2d  ed.  527, 

tinued  the  action.  and  Index,  tit.  Fraud. ' 

{q)  Fraud  must,  by  the  express  terms  of        (r)  A  genera)  plea  of  fraud  suffices,  ante, 

the  new  Rules,  be  specially  pleaded  in  as-  270,   note  (a).     Danger   of   pleading   the 

sumptfit,  &c.   an/e,  203.     i^  leas  that  a  bill  fraud  specially,   Took  v.  Tuck,   4  fiing. 

of  exchance  was  obtained  by  fraud,  ante^  227;  9B.  dE&  C.  444.  9.  C. 
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him,  as  in  the  said  [second]  plea  alleged  ;  and  this  the  plaintiff  pra3r8  may 
be  inquired  of  by  the  country,  &c. 


FRAUDS,  STATUTE  OF. 


[It  seems  that  a  defence  founded  on  the  Statute  of  Frauds,  29  Car.  2, 
c.  3,  that  the  contract  which  forms  the  subject  of  the  suit  is  not  in  writing 
and  signed  by  the  defendant,  must  be  pleaded  specially,  see  an/«, 203, 2M. 
The  Jirst,  second  and  third  sections  of  the  act  relate  to  the  creation  of  a 
title  to,  and  to  Demises  of,  reed  property ;  see  form  of  a  plea  that  a  demise 
is  void  for  want  of  writing,  post,  tit.  "  Landlord  and  Tenant  ;**  Chit.  jon. 
.  Contracts,  2d  ed.  57,  240,  255,  262  to  264.  The  fourth  section  of  the 
statute  requires  that  Cruarantees  for  the  debts,  &c.  of  other  persons  shall 
be  in  writing,  see  pleas,  post,  ^*  Guarantees ;"  Chit.  jun.  Contr.  2d  ed. 
402  to  418  ;  and  to  ^'  Contracts  or  Sales  of  Lands,  Tenements  and  He- 
reditaments, or  any  intercsj  in  or  concerning  them,"  see  post,  "  Vendor 
and  Purchaser"  (5) ;  and  to  agreements  *'  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof;". see  form  of  plea,  infra; 
Chit.  jun.  Contr.  2d  ed.  57.  The  17th  section  relates  to  contracts  for  the 
sale  of  goods  of  the  price  of  jCIO  or  upwards ;  see  plea,  post,  **  Sale  of 
Goods  ;"  Chit.  jun.  Contr.  2d  ed.  305. 


Plea  that  the  Agreement  was  not  to  be  performed  toithin  a  Tear  and 

is  not  in  writing,  (t) 

And  for  a  further  plea  in  this  behalf,  [or**  to  the  said  first  count  "as  the 
case  may  he,]  the  defendant  saith  that  the  said  supposed  agreement  and 
promise,  in  the  said  declaration  [or  *'  first  count]"  mentioned,  w^as  made 

on  the  f day  of ,  a.  d. ,  and  was  not  to  be  performed  within 

the  space  of  one  year  from  the  making  thereof;  and  the  defendant  fiir- 
ther  saith  that  the  said  contract  was  not  nor  was  any  memorandum  or 
note  thereof  in  writing  signed  by  the  defendant,  or  any  person  or  persons 
thereunto  by  him  lawfully  authorized  ;  and  this  the  defendant  is  ready  to 
verify,  &c. 


{8)  Chit.  juD.  Contr.  240—245.     Form  that  "the  contract  was  to  be  performeil 

■8  to  crops  bought  with   a  term,.an<«,  291  within  a  year  ;"  or  that  there  was  a  writ- 

to  293.  ten  and  signed  contract,  see  post,  308,  Form 

(0  See  tupra.    The  replication  will  be  2,  id,  notes  (e),  (d), 
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GAMING.  («) 


I.  Plea  to  a  Declaration  by  the  Indorsee  o^ainat  the  Acceptor  of  a 
Bill; — TTuit  it  was  accepted  for  Money  won  by  the  Drawer  at 
play. 

And  tlie  defendant,  by his  attorney,  as  to  the  said  first  count  of 

the  said  declaration,  says  that  the  sole  consideration  for  the  acceptance 
bj  him  the  defendant  of  the  bill  of  exchange  in  the  said  first  count  men- 
tioned, was  for  money,  to  wit  £ ,  theretofore,  to  wit,  on,  [^c]  won 

by  the  said  S.  V.  \^at  one  time  and  sitting'']  from  the  defendant  by  gaming, 
to  wit,  by  playing  at  the  game  of  hazard,  contrary  to  the  form  of  the 
statate  in  such  case  made  and  provided  ;  and  this  the  defendant  is  ready 
to  verify. 


2.  Flea  by  the  Maker  of  a  Promissory  Note,  sued  by  the  Indorsee ; — 
That  it  was  given  for  Money  won  by  the  Payee,  (x) 

And  for  a  further  plea  to  the  said  first  count  the  defendant  saith  that 
before  the  making  of  the  said  promissory  note,  to  wit,  on  [^c]  the  de- 
fendant did  at  one  time  and  sitting  lose  to  the  said  £.  F.,  and  the  said 
E.  F.  did  at  such  one  time  and  sitting  win  of  the  defendant  a  certain  sum 
of  money,  to  wit,  <£100,  by  gaming  and  playing  at  a  certain  game,  to  wit, 
the  game  called  French  hazard,  contrary  to  the  statute  in  that  case  made 
and  provided ;  and  the  said  sum  haying  been  won  and  lost,  and  remaining 
due  and  unpaid,  to  wit,  on  [4*^-]  it  ^^^  agreed  between  the  defendant 
and  the  said  E.  F.  that  the  payment  thereof  should  be  secured  by  the 
promissory  note  of  the  defendant,  to  be  by  him  made,  whereby  he  should 
promise  to  pay  <£100  to  the  said  E.  F.  or  order  as  for  value  received,  six 
months  after  the  date  thereof;  and  the  defendant  avers  that  in  pursuance 
of  the  said  agreement,  the  defendant,  to  wit,  on  [S^c]  made  such  promis- 
sory note,  and  thereby  promised  to  pay  <£I00  to  the  said  E.  F.  or  order, 
afl  for  value  received,  six  months  after  the  date  thereof,  for  securing  the 
payment  by  the  defendant  of  the  said  fsum  so  won  and  lost  as  aforesaid ; 
and  the  defendant  further  saith  that  the  said  promissory  note  so  made  as 
aforesaid,  was  and  is  the  same-identical  promissory  note  in  the  said  first 
eount  mentioned  ;  whereby  and  by  force  of  the  statute  in  such  case  made 


(«)  See  Btatotes  16  Car.   2,  c.  7,  s.  3;  9  he  gaming  afl  a  defence  to  an  action  by 

Ann.  c    14,0.  1,2;  Chit.  jun.  Cnnir.  2(1  such  an   indoreee;  Edwards  t.  Dick,4B. 

ed.   549  to 552;  Chit.  jun.  B.  100  n.  101,  &  Aid.  212;  Chit.  jun.  B.  1101,  S.  C.     II. 

105.     In  favor  of  the  loser  the  bill  is  void  legality  of  consideration  must  be  specially 

even  in  the  hands  of  a  bon&fidt  holder  for  pleaded. 

value  ;  but  if  the  winner  draw  a  bill  he  is  (x)  See  form,  Boulton  r.  CoghlRUy  post, 

Dot  allowed,  when  sued  thereon,  to  set  up  307,  note  {y) ;  suj^-a,  n.  (u). 
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and  provided,  the  said  promissory  note  was  and  is  void ;  and  this  the  de- 
fendant is  ready  to  verify,  6^c.  (y) 


3.  Plea  to  a  Declaration  on  a  Bill,  and  for  Goods ; — That  the  Goods 
consisted  of  a  hazard  table  furnished  for  a  Gaming-hausey  and 
that  the  BUI  was  given  for  the  price. 

And  the  defendant,  by  '   his  attorney,  as  to  the  said  first  count  of 

the  said  declaration,  and  as  to  the  sum  of  <£30,  parcel  of  the  said  sum  of 
J^IOO  in  the  said  second  count  of  the  said  declaration  firstly  above  men- 
tioned, says  that  the  plaintiff  oug^ht  not  to  maintain  his  aforesaid  action 
thereof  against  him,  because  he  says  that  the  said  goods  in  the  said  second 
count  mentioned  to  have  been  sold  and  delivered  by  the  plaintiff  to  the 
defendant,  consisted  of  a  certain  hazard  table,  and  that  the  same  was  or- 
dered by  the  defendant  of  the  plaintiff,  and  was  with  his  know^ledge  bought^ 
by  the  defendant  of  him,  and  was  by  the  plaintiff  sold  and  delivered  to 
the  defendant  for  the  purpose  of  enabling  the  defendant  to  allow  and 
cause  a  certain  unlawful  game  called  hazard  to  be  played  therewith  at 
and  in  a  certain  common  gaming-house  kept  by  the  defendant  contrary 
to  law,  the  said  table  being  made  for  and  being  adapted  to  such  purpose 
and  no  other,  as  the  plaintiff  then  well  knew ;  and  that  the  plaintiff*  at  the 
time  of  the  said  sale  expected  to  be  paid  by  the  defendant  tlie  price  and 
value  of  the  said  table  from  the  profits  and  moneys  to  be  derived  from 
such  play ;  and  the  defendant  avers  that  the  price  and  value  of  the  said 
goods  amounted  to  the  sum  of  <£30,  and  that  the  said  bill  of  exchange  in 
the  said  first  count  mentioned  was  drawn  by  the  plaintiff  on  the  defend- 
ant, and  was  accepted  by  him  for  and  on  account  of  the  price  and  value 
of  the  said  gaming-table  so  sold  and  dehvered  by  the  plaintiff  to  the  de- 
fendant for  the  purpose  aforesaid,  and  not  upon  any  other  consideration, 
and  there  never  was  any  other  consideration  or  value  for  the  same  ;  and 
this  the  defendant  is  ready  to  verify ;  wherefore  he  prays  judgment  if 
the  plaintiff  ought  to  maintain  his  aforesaid  action  thereof  against  him,  &c. 

•- — • -       I      - .  , ^^- 

{y)  Replication — "  That  ihe  said  prom-  J.  A.  n  bill  of  exchangn  payable  six  monthf 
isaory  note  wiib  not  made  by  the  defendant  nAer  date,  for  £b7  ioat  at  play,  wbicb  bill 
in  purMunrice  of  ihe  agreement  in  the  auid  J.  A.  indorsed  lo  V.  K.,  and  that  io  Da- 
first  plea  iiirntionod,  for  securing  the  pay-  cember,  1833,  defendant  aubstituted  for 
ment  liv  tiie  defendant  of  the  aaid  sum  in  this  hill  of  exchange  a  promissory  note  (or 
thai  plea  mentioned."  The  defendant  iCI 00,  bearing  date  September,  1833,  and 
pleaded  that  a  proraisaory  note  on  which  payable  to  the  order  of  V.  K.  six  rooDlbs 
the  plaintiff  declared,  was  made  by  defen-  after  date,  being  the  note  on  which  tb« 
dant  in  December,  1^33,  in  pupuance  oi  an  plaintiflTsiied.  The  defendant  should bava 
agreement  thereby  to  secure  to  J.  A.  mo-  pleaded  the  substituted  as  well  as  tfaeorigt- 
Dpy  lost  to  him  at  play  in  July,  1833:  Held,  nal  agreement  )fioultonr.Coghlan,l6tDg. 
that  this  plea  was  not  supported  by  evi-  N.  C.  640. 
donee  that  in  July,  1833,  defendant  gave 


PLEAS,  &c.  IN  ASSUMPSIT :— GUARANTEES.         t308 


tGUARANTEES. 


[See  the  farms  of  declarcUions^  and  tiotes^  ante,  1 15.  Nan  assumpsit 
would  merely  deny  that  in  fact  the  contract  alleged  was  made*  The  insuffir 
cieney  of  the  cot*  tract  under  the  statute  of  frauds,  ante,  203, 204,  or  the  plain* 
tiff^s  omission  to  supply  goods  under  the  contract,  or  the  performance  of  rfc- 
ftndanVs  promise,  must  be  pleaded  specially ,  see  Pleas,  infra,] 


1.  Plea  that  the  Guarantee  was  not  in  writing,  &fc.  according  to  the 

Statute  of  Frauds,  {z) 

And  for  a  further  plea  to  the  said  [first]  count  the  defendant  saith  that 
the  said  promise  in  the  said  [frst  countJi  mentioned  was  a  special  prom- 
ise to  answer  for  the  debt  and  default  of  another  person,  to  wit,  the  said 
E.  F.,  and  that  no  agreement  in  respect  of  or  relating  to  the  promise  and 
supposed  cause  of  action  in  the  [Jirst  count]  mentioned,  or  any  memo- 
randum or  note  thereof,  wherein  the  consideration  for  the  said  special 
promise  was  stated  or  shown,  (a)  was  in  writing,  and  signed  by  the  de- 
fendant or  by  any  person  thereunto  by  him  lawfully  authorized  according 
to  the  statute  in  such  case  made  and  provided ;  (6)  and  this  the  defendant 
is  ready  to  verify. 


2.  Replication  thereto ; — That  there  was  a  written  Agreement,  fyc.  (c) 

And  as  to  the  said  plea  of  the  defendant  by  him  [secondly]  above  pleaded 
the  plaintiff  saith  that  a  certain  agreement  in  respect  of  and  relating  to 
the  said  promise  and  cause  of  action  in  the  said  second  plea  mentioned, 
wherein  the  consideration  for  the  said  last-mentioned  promise  was  stated 

^ ■  -  — 

(z)  This  roost,  it  seems,  be  pleaded  spe-'  in  the  first  count  mentioned,  was  and  is 

daily  ;  see  <in/e,  203,  204.     See  the  statute  contained  in   a  certain    memorandum   or 

29  Car.  2,  c.  3,  a.  4,  and  decisions  thereon,  writing  signed  by  the  defendant,  and  which 

Chit.  Jan.  Contr.  2d  ed.  402  to  418  ;  antCf  was  and  is  as  follows"  [settiTig  it  out.]     It 

305.    See  forms  of  pleas,  Read  v.  Nash,  1  it  is  not  necessary,  according   to  that  case, 

Wils.  305 ;   Maggs  v.  Ames,  4  Bing.  470;  but  it  may   be  expedient,   to  allege  also 

I  M.  &  P.  294,  S.  C  ;  Saunders  v.  Wake-  "  that  the  defendant  did  not  undertake  or 
Beld,  4  B.  A,  Aid.  595;  Lilley  v.  Hewitt,  promise,  ciccpt  in  and  by  the  said  memo- 

II  Price,  496;  Hawes  v.  Armstrong,  1  randum  in  writing  so  set  out  as  aforesaid  :" 
Bing.  N.  C.  763;  Lysaght  v.  Walker,  5  conclude  with  a  verification.  In  Blegg  v. 
Bligh.  N.  S.  1.  <<  Plea  that  the  principal  Kent,  6  Bing.  614,  4  M.  ^  P.  432,  S.  C, 
wns  a  feme  covert,*^  Maggs  v.  Ames,  ubi  the  Court  held  that  the  defendant  is  enti- 
s*pra.  tied  to  an  inspection  of  the  written  guaran- 

(a)  ^eantef  115,  n.  (e).  tee,  although  it  consisted  only  of  a  letter 
(6)  It  may  sometimes  be  as  well  in  ca-  from  defendant's  agent, 
ses  of  t««ic^ten/ memoranda  in  writing,  to  (c)  See  form,   £c.   Saunders  v.  Wake- 
adopt  the  form  of  plea  used  in  Chancey  v.  field,  4  B.  dk  Aid.  596 ;  M orloy  v.  Booth- 
Piggott,  1  Bar.  dt  W.  20,  that  is,  by  adding  by,  3  Bing.  109  ;  Hawes  v.  Armstrong,  I 
bare--"  and  the  defendant  further  aaitb  that  Bing.  N.  C.  763 ;  it^a,  n.  {d), 
the  said  iappoaed  promise  and  undortaking 
Vol.  I.                               43 
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and  shown,  was,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  made  in  writing  and  signed  by  the  defendant ;  •  ( J)  and 
this  the  plaintiff  fprajs  may  be  inquired  of  by  the  country,  &c.  [or,  if  tkt 
plaintif  desire  to  take  the  opinion  of  the  Court  at  once  upon  the  validity  of 
tlu  guarantee  i  conclude  from  the  asterisk  as  follows :  "which  said  agreement 
was  and  is  as  follows,  that  is  to  say,  [here  copy  the  memorandum  and  signa- 
ture verbatim;]  and  this  the  plaintiff  is  ready  to  verify."] 


3.  Plea  that  the  Plaintiff  did  not  supply  the  Good^  under  the 

Guarantee. 

And  for  a  further  plea  in  this  behalf  [or  "to  the  said  first  count"]  the 
defendant  saith  that  the  said  plaintiff  did  not  sell  and  deliver  the  said 
goods  and  chattels  or  any  part  thereof  to  the  said  E.  F.,  as  in  the  s6id 
declaration  [or  "  first  count"]  alleged;  and  of  this  the  defendant  pats 
himself  upon  the  country,  dtc. 


4.  Plea  that  the  Goods  were  sold  on  a  Credit  different  to  that  whidi 

was  agreed  upon,  (e) 

And  for  a  further  plea  in  this  behalf  [or  **  to  the  said  first  count"]  the 
defendant  saith  that   the  plaintiff  did  not  sell  and  deliver  the  said  goodg 

and  chattels  in  the   said mentioned  to  the  said  E.    F.  upon  the  said 

credit  and  time  for  payment  .of  the  price  thereof  so  agreed  for  as  afore- 
said, but  upon  another  and  difl'erent  credit,  to  wit,  a  credit  of  ,  con- 
trary to  the  said  agreement  and  without  the  defendant's  consent ;  and 
this  the  defendant 'is  ready  to  verify. 


5.  Plea  that  the  Credit  was  unreasonable.  {/) 

And  for  a  further  plea  to  the  said*fir8t  count  the   defendant  ^saith  that 


(d)  It  has  been  held  in  the  House  of  plaintiff  lias  to  prove  the  agreement  and 
Lords  not  to  be  necessary  to  reply  wpttrinl-  defendant's  signjiroro.  A  guurantee  rela- 
ly  ;  setting  out  the  agreement ;  l^ysaght  r.  ling  to  the  sale  of  goods  need  not  be  stamp- 
Walker.  5  Bligti.N.  S.  1  ;  Lilly  v.  Ilewitt,  cd  ;  Warrington  r.  Furbor,  6  Esp.  SO;  J^ 
11  Priee,  494  ;  scd  vide  Lowe  v.  Ehlred,  1  East.  242;  VVaddingtnn  v.  Bristo\v,2  B-  & 
C.  &  M.  239;  rrr^r. 2^4,  where  the  repli-  P.  452  ;  Walkins  r.  Vince,2  Stark  li.368. 
ration  was,  *'  that  there  was  such  an  agree-  If  the  phiintiff  contend  that  the  guarantee 
n)enl  in  writing,"  concluding  to  the  coun-  is  not  within  the  statute,  he  must  replj 
try  ;  and  on  demurrer  "  the  Court  intimat-  that  *J  the  promise  was  not  a  special  pro- 
ed  a  strong  opinion  that  the  plaintiff  ought  niise  to  answer  fdr  the  debt  or  deiauli 
to  have  set  out  the  agreem*  nt  in  his  repli  within  the  meaninj  of  the  said  statote,'* 
cation  ;**  and  thereupon  his  counsel  ob-  concluding  to  the  country, 
tained  leave  to  amend.  The  defendant  («)  See  Bacon  r.  Ghesney,  1  Stark.  R> 
should  demur  to  the  replication  if  an  in-  192;  2  Stark.  R.  426;  Holt  r.  HadleVT^ 
sufficient  memorandum  be  sot  out  therein.  Bing.  64  ;  2  M.  Si,  P.  137,  S.  C. ;  Chit.jon. 
On  issue  joined  on  the  above  replication,  Contr  2d  ed.  420,  note  {y), 
'*  that  defendant  did  not  make  and  sign  the  (/)  This  should  be  pleaded  where  no 
said  supposed  agreement  in  writing,"  the  specific  credit  was  agreed  upon  ;  see  Simp- 
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he  the  defendant,  by  his  said  promise,  guaranteed  the«due  payment  of 
the  price  of  the  goods  and  chattels-  to  be  sold  and  delivered  by  the  plain- 
tiff to  the  said  E.  F.  as  aforesaid,  upon  the  terms  and  faith  that  the  plain- 
tiff should  and  would- sell  and  deliver  such  goods  and  chattels  to  the  said 
E.  F.  upon  a  fair  tand  reasonable  and  usual  credit  and  time  for  payment 
of  the  prices  thereof  by  the  said  E.  F. ;  and  the  defendant  further  saith 
that  the  plaintiff,  after  the  making  the  defendant's  said  promise,  sold  and 

delivered  the  i^aid  goods  and  chattels  in  the  said count  mentioned  to 

the  said  E.  F.  upon  an  unfair  and  unreasonal»Ie  and  unusual  credit  and 
time  for  payment  of  the  prices  thereof  by  him  the  said  E.  F.,  to  wit,  up- 
on a  credit  of ,  which  at  the  time  of  such  sale  as  aforesaid  the  plain- 
tiff agreed  to  give  and  allow  to  the  said  E.  F.  without  the  defendant's 
consent ;  and  this  the  defendant  is  ready  to  veiify,  &c.  {g) 


6.  Plea  that  the  Principal  paid  the  price,  (h) 

And  for  a  further  plea  as  to  the  said  first  count^(t)  the   defendant  saith 
^  that  the  said  E.  F.  after  the  said  sale  to  him,  [and  before  the  defendant 

was  called  upon  to  pay  the  said  sum  of  £ ,]  to  wit,  on  [dfc]  paid  to 

the  plaintiff  the  said  sum  of  £ in  fulKsatisfaction   and   discharge  of 

the  plaintiff's  said  claim  and  cause  of  action  for  and   in  respect  of  the 
said  prices  of  the  said  goods  and  chattels,  and  the  said  demand  in  the  said 

first  count  mentioned,  andthe  plaintiff  then  accepted  the  said  sum  of  £ 

in  full  satisfaction  and  discharge  of  the  said  prices  and  tKe  said  claim, 
cause  of  action,  and  demand  ;  and  this  the  defendant  is  ready  to  veri- 


7.  Pka  thai  the  Guarantee  was  discharged  by  a  new  Agreement  with 
Defendant  for  a  different  mode  of  dealing.  (/) 

And  for  a  further  plea  to  the  said  first  count,  the  defendant  saith  that 
aAer  the  making  of  the  promise  and  undertaking  in  that  count  mention- 


son  ».    Manley,  2  C.  &,  J.  12;  Combe  v.  sion  have  been  paid  ;  see  an<e,  115,  not6(/). 
W^olf,  8   Bing.    161,  per    Tindal^   C.  J. ;/  If  the  price  has   not  been  paid,  the  moDey 

Chit.  jun.   Contr.  2d  ed.  420,  and  note(z).  should  be  paid  into  Court   upon  a  plea  of 

Plea  that  a  bill  of  exchange   was  taken  of  payment  of  money  into  Court. 

the  principal,  ante^  276,  Form  52.  (i)  If  this  bo  pleaded  as  a  payment  of 

{g)  Qu.  whether  this  should  conclude  to  part  only  of  the  sum  claimed  in  the  first 

(he  country.     Sewble  \i  should  not.  count,  ibe  plea  must  be  framed  according- 

(A)  See  generally  as  to  pleas  of  ''pay-  ly  ;  see  post^  **  Payment."      SembUy  it  is 

ment,"  post ;  and  attpnd  to  the  distinction  not  a  good  plea  that  the  principal    has  not 

whether  the  plea  of  payment  in  strict  p«r-  been  required  to  pay;  Lilly  v.  Hewitt,  11 

formanct  of  the  contract,  or  in  satisfaction  Price,  404. 

alter  breach;     The  above  plea  will  be  pro-  (k)  See  note  (A). 

.  per  where  the  defendant  contends  that  the  (/)  See  Form,  <&c.  Taylor  ?;.  Hillary, 

guarantee    was  not   a  continuing  engage-  1  Gale,  22.     The  plea  was  held  good  on 

menl,  but  had    reference  to  one  sale  unly  special  demurrer.     The  declaration  was  on 

to  be    made   aAer  the   guarantee,  and  that  a  common  collateral  guarantee.     The  plea 

the  price  of  the  iroods  sold  on  that  occa-  showed  a  new  absolute  agreement  to  pay. 

■^  [+310] 
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ed,  and  before  any  breach  thereof,  to  wit,  on  [4*^*1  i^  was,  at  the  request  of 
the  plaintiff,  agreed  (m)  bj  and  between  the  plaintiff  and  the  defendant, 
that  the  plaintiff  should  supply  to  the  said  H.  H.  £2QQ  worth  of  goods 
as  he  should  want  tbem,  and  that  such  goods  shovld'be  paid  for  at  die 
end  of  three  months  by  a  joint  bill  of  exchange  at  four  months,  to  be 
drawn  by  the  f  plaintiff  on  and  accepted  by  the  defendant,  which  agreement 
of  the  defendant  he  the  plaintiif,  before  any  bre€tch  of  the  said  promise  and 
undertaking  in  the  first  count  mentioned,  to  wit,  on  [^-c.J  accepted  in  full 
discharge  of  that  promise  and  undertaking,  and  the  plaintiff  thereby  then 
wholly  released  and  discharged  the  <fefendant  from  the  forther  perform- 
ance of  that  promise  and  undertaking ;  and  this  the  defendant  is  ready 
to  verify. 


HIRE  OF  GOODS. 


[In  an  action  of  indebitatus  assumpsit  for  the  liire  of  goods,  it  may  be 
shown  under  the  general  issue  that  the  goods  were  not  fit  for  the  purpose 
for  which  they  were  let  to  hire ;  see  cmte,  p.  204,  or  any  other  circum- 
stances tending  to  show  that  no  debt  ever  existed.] 


Flea  to  an  Action  against  the  Hirer  of  a  Horse  for  CareUssnesSf 

(see  Form  2,  ante,  121) ;  denial  thereof  (o) 

And  for  the  further  plea  in  this  behalf,  the  defendant  saith  that  he  did 
ase  the  said  horse  in  a  careful,  moderate,  and  reasonable  manner,  under 
the  said  letting  to  hire,  and  take  due  and  proper  care  thereof  whilst  he 
the  defendant  had  the  same  on  hire  as  aforesaid  ;  and  of  this  the  defen-' 
dant  puts  himself  upon  the  country,  ^^c. 


HUSBAND  AND  WIFE. 


[In  an  action  for  necessaries  supplied  to  the  defendant's  wife,  it  may 
be  shown,  under  non-assumpsit,  that  they  w£re  furnished  under  such  cir- 
cumstances as  that  the  husband  never  in  law  became  liable  to  pay  the 
debt ;  as  that  the  necessaries  were  furnished  whilst  the  wife  was  sepa^ 
rated  from  him  under  a  deed  of  separate  maintenance,  see  Chit.  Jan.  on 

It  was  held   that  for  this  reason  the  plea  Lloyd,  5  B.  &.  Ad.  742. 

was  not  defective  in  not  alleging  that  the  (m)  When  this  should  be  shown  to  be 

hew  agreement  was  in  writing.     In  gen-  in  writing  and  signed,  fupra,  note  (/)• 

eral,  a  plta^  relying  on  an  agreement  which  (o)  As  to  myn-asswoi'ptit  in  this  cate,tee 

is  required   to  be  in  writing,  must  allege  an<«,  SOS,  816,  S17,  and  )M6. 

that  such  is  the  case ;  id, ;  Rippinghall  r. 
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Contracts,  2d  ed.,  p.  140;  Ladd  v.  Lynn,  2  M.  &>  W.  265;  Grindeil  v. 
Godmond,  5  A.  &,  £.  .755 ;  or  af\er  she  had  committed  adultery,  Symes 
V.  Goodfcllow,  4  Dowl.  642  ;  2  Scott,  769  ;  2  Bing.  N.  C.  532,  S.  C.  As 
to  the  law,  see  Chit.  jun.  on  Contracts,  2d  ed.,  144,  145.  In  Hindley  r. 
Marquis  of  Westmeath,  6  B.  &  C.  200,  the  defence  was  that  the  necessa- 
ries were  supplied  whilst  the  wife  was  living  apart  from  defendant,  but 
semble,'  a  plea  to  that  e fleet  would  be  bad  on  demurrer,  as  amounting  to 
the  general  issue,  though  the  defence  might  undoubtedly  operate  as  a 
surprise  on  the  plaintiff  at  the  trial,  if  not-^pecially  pleaded.] 


'fNon''A$9umpsit  (p)  to  a  declaration  against  Huahand  and  Wifefqr 

her  Debt  dum  sola. 

v'  w'  ^^f  I       '^^^  defendants  by their  attorney,  say  that  the  said 

ats  I  ^'  ^^^  ^^^  promise  as  in  the  declaration  alleged ;  and  of  this 

A.   B.       \  ^^^  defendants  put  themselves  upon  the  country,  &.c. 


ILLEGAL  CONSIDERATION. 


This  cannot  be  relied  upon  \inder  the  plea  of  non-assumpsit,  but  must 
be  pleaded  specially,  ante,  204  (q).  See  the  various  pleas,  "  Gaming," 
••  Usury,"  &c.  The  allegation  of  illegality  in  a  plea  is  one  compounded 
of  law  and  fact,  and  therefore  traversable,  consequently' to  a  plea  (bad 
for  generality)  to  a  bill  of  exchange,  that  the  plaintiffs  were  a  banking 
company,  consisting  of  more  than  six  persons,  and  w^re  illegally  associ- 
ated together^ under  3  &  4  Will.  IV.  c.  98,  a  replication  that  they  were 
not  illegally  associated  together,  &c.  was  held  to  include  all  such 
facts  as  were  necessary  to  constitute  such  illegality  ;  and  therefore  that 
the  plea  was  not  made  out,  by  proof  that  the  company  consisted  of  more 
than  dx  partners,  and  was  in  the  habit  of  drawing  short  bills  on  London, 
without  proof  also  that  they  so  carried  on  their  business  as  bankers, 
within  the  prohibited  distance  of  sixty-five  miles  from  the  metropolis  ; 
Rainsford  v.  Copeland,  I  Nev.  &  P.  671.  Where  there  is  an  allegation 
of  illegality  in  the  plea,  and  the  plaintiff  does  not  traverse  it,  it  must 
nevertheless  be  proved  if  any  inferences  are  to  be  drawn  from  that  fact 
by  the  jury  ;  Edmunds  v.  Groves,  2  M.  &  W.  642  ;  5  Dowl.  775,  S.  C, 
aikl  see  ante,  p.  293.     In  an  action  for  goods  sold  at  a  specific  price  the 


(p)  Asto  the  effect  of  non-asfitimpsit  in  suing  or  sued  Beparately,  ahtBf  200,  201, 

Ceneral,  tee  antej  203   to  205.     If  the  de-  290,  291.     Plea  ot  husband's  discharge  un- 

fence  be  that  defendants  are  not  married,  der  the  Insolvent  Act,  in   action  against 

the  plea  moat  be  special  to  that  effect ;  see  husband    and    wife    good  ;    Lockwood  v. 

Porm  19,  ante,  201.     Pleas  of  coverture  in  Salter,  5  fi.  &  Ad.  303. 
actions  for  and  against  a  married  woman, 
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defendant  cannot  show  either  in  bar  or  in  mitigation  of  damages,  that 
there  was  a  false  representation  of  the  quality  of  the  goods,  unless  it  be 
specially  pleaded  ;  Woodhouse  v.  Swift,  7  C.  &  P.  310.  So  that  a  sale 
was  fraudulent  on  the  ground  of  puffing  must  be  specially  pleaded  ;  Iceley 
r.  Grew,  6  C.  &  P.  671 ;  so  also  must  a  defence  that  good^s,  &c.  were  il- 
legally supplied  to  electors  to  induce  them  td  vote  for  a  particular  candi- 
date ;  Thomas  r.  Edwards,  2  M.  &>  W.  315 ;  Smuggling  contract,  PcUe- 
cat  V,  Angell,  2  C.  M.  &  R.  311  ;  1  Gale,  187,  S.  C] 


1.  Plea  to  a  BUI  of  Exchange,  that  it  was  given  in  pursuance  of  an 
Illegal  Agreement  between  a  Petitioning;  Creditor  and  a  Bankrupt 
to  abandon  the  Prosecution  of  the  Fiat,  {q) 

And  for  a  further  plea    the    defendant    says,  that    before    the  mak- 
ing and  tacceptance    of  the    said    bill    of  exchange,  to    wit,  on    &.c. 
the    defendant   then    being  a   trader  within  the    true  intent  and    mean- 
ing of  the  statutes  then  in  force  concerning  bankrupts,  was  indebted  to 
the  plaintiff  in  the   sum  of  100/.  and  upwards,  for  a  true  and  just   debt 
due  and  owing  to  him  the  plaintiff,  and  the  defendant  was  then  also  in- 
debted to  di\^rs.other  persons  in  divers  other  large  sums  of  money  ;  and 
the  defendant  being  so  indebted,  and  being  such  trader  as  aforesaid,  and 
the  said  debt   being  then  due   and  unsatisfied,  he  the  defendant,  then  be- 
came and   was  a  bankrupt,   within  the  true  intent  and  meaning  of  the 
said  statutes  concerning  bankrupts;  and  thereupon  afterwards,  to  wit,  on 
the  2nd   July,  1835,  a  certain  fiat  bearing  date  the  day   and  year  last 
aforesaid,^  grounded  upon  the  said  statutes,  upon  the  petition  of  the  plain- 
tiff was  duly   awarded   and   issued   by  the  Right  Honorable  the  Lords 
Commissioners  having  the  custody  of  the  Great  Seal  of  Great  Britain, 
against  the  defendant,  the  plaintiff  having  before  then  made  such  affida- 
vit and  given  such  bond  as   by  law  in  that  case  was  and  is  required,  and 
by  which  said  fiat  the  said  lords  co^nmissioners  authorized  the  plaintiflTto 
prosecute  his  said  complaint  or  petition  in  His  Majesty's  Court  of  Bank- 
ruptcy in  that  behalf.     And  the  defendant   avers  that  the  said  fiat  being 
in  full  force,  and  the  defendant   remaining  and  continuing  so  indebted  to 
the  plaintiff  and  the  said  other  persons,  afterwards,   and  before  the  de- 
fendant had  been  adjudged  to  be  a  bankrupt,  within  the  true  intent  and 
meaning  of  the  said  statutes,  under  the  said   fiat,  and  before   the  defend- 
ant had  obtained  any  certificate  of  conformity  to  the  said  fiat,  to  wit,  on 
the  day  and  year   in  the   said  first  count   mentioned,  it    was    wfongfully 
and  against  the  form  of  the  said  statutes  and  laws  then  in  force  concern- 
ing bankrupts,  agreed  by  and  between   the  plaintiff  and  the  defendant, 


(q)  This  form  was  held  good  oo  special     another  form,  Warnerr.  Haines, 6 C.  &P. 
demurrer ;  Davis  v.  Holding,  1  M.  &  W.     666. 
159;  1  Tyr.  &  Gr.  371,  S.  C. ;  and  see 
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without  the  concurrence  or  consent  of  the  said  other  creditors  ot*  the  de- 
fendant, that  the  plaintiff  should  not  further  prosecute  or  put  in  force,  or 
cause  to  be  prosecuted  or  put  in  force,  the  said  fiat ;  and  that  he  should 
abandon  the  same,  and  all  further  prosecution  of  and  proceedings  under 
the. same,  and  that,  in  consideration  thereof,  the  defendant  should  ac- 
cept  the  said  bill  of  exchange  in  the  said  first  count  mentioned,  and  de- 
liver the  same  to  the  plaintiff.  And  the  defendant  says,  that,  in  pursu- 
ance of  the  said  agreement,  and  in  performance  and  fulfilment  thereof, 
the  defendant  did  afterwards,  to  wit,  on  &c.,  accept  the  said  bill  of  ex- 
change, and  deliver  the  same  to  the  plaintiff,  and  the  plaintiff  then  re- 
ceived the  same  from  the  defendant  accordingly.  And  the  defendant 
avers  that  the  consideration  in  this  plea  mentioned,  and  so  agreed  on  as 
'aforesaid,  was,  the  consideration  for  the  acceptance  of  the  said  bill  by 
the  defendant  as  aforesaid ;  and  this  the  defendant  is  ready  to  verify,  6lc. 


Other  Forms.  * 

[Plea  to  a  note,  that  it  was  given  for  money  lent  .to  game  with ;  Slegg 
V.  Phillips,  4  A.  &,  E.  852.       . 

tPlea  to  an  action  for  money  lent,  that  it  was  lent  to  play  at  an  illegal 
game ;  M'Kinnell  v.  Robinson,  3  M.  &;  W.  434. 

Plea  to  an  action  for  work,  &c.  by  a  London  broker,  that  he  was  not 
licensed;  Cope  ».  Rowlands,  2  M.  &  W.  149. 

Plea  to  an  action  for  composing  a  farce  for  the  defendant,  that  it  was 
an  illegal  production,  post,  412. 

Plea  of  an  illegal  agreement  to  ante  date  the  indentures  of  a  surgeon's 
apprentice,  in  order  to  make  it  falsely  appear  that  he  had  served  five 
years;  Prole  v.  Wiggins,  3  Bing.  N.  C.  230;  3  Scott,  601,  S.  C. 


INDEMNITY.  (0 


[As  to  the  effect  of  non-assumpsit ,  and  the  necessity  of  denying  the  al 
Jeged  consideration  specially,  see  ante,  203  to  205,  289,  304.     It  is  «- 
sential  to  plead  specially  that  the  defendant  indemni^ed  the  plaintiff,  &;c., 
see  Form,  in/ra.] 


PUa  to  Form  1,  ante,  124,  that  Defendant  did  indemnify  the 

Plaintiff  {u) 

> 

And  for  a  further  plea  [to  the  said  first  count]  the  defendant  saith  that 


(t)  Seeforms  of  declnralions,  124tol31.     must  prove    Ihat    he    was    damnified-  an 
(u)  Semble,  that  plaintiff  upon  this  plea     alleged  in  the  declaration. 

^  ^  ^  [t3I4] 
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he  did  indemnify  and  save  harmless  the  plaintiff  from  any  loss  or  damage 
for  or  by  reason  of  ["  his  said  acceptance  of  the  said  bill  of  exchange  in 
the  said  first  count  mentioned,"  traversing  the  declaration  according  to  the 
case,  see  ante,  124,  125,]  according  to  his  the  defendant's  said  promise, 
without  this  that  he  the  said  defendant  ever  was  damnified  by  reason  "  of 
his  said  acceptance  of  the  said  bill  as  in  the  said  first  count  alleged  ;"  (r) 
and  of  this  the  defendant  puts  himself  upon  the  country,  &/C. 


INFANCY.  («) 


1.  Infancy  of  Defendant,  (y) 

And  the   defendant,  by his  attorney,  [or,  if  the  defendant  he  stiO 

an  infant,  state  "by  E.  F.  admitted  by  the  said  Court  here  hs guardian  (z) 
of  the  defendant  to  defend  for  him,  he  being  an  infant  within  the  age  of 
ttwenty-one  years,"]  says  that  he  the  defendant,  at  the  time  of  the  mak- 
ing of  the  said  promises  in  the  said  declaration  mentioned,  [of,  tit  debt, 
**  at  the. time  of  making  the  said  contracts  in  the  declaration  mention- 
ed,"] and  each  of  them,  was  an  infant  witliin  the  age  of  twenty-one 
years,  to  wit,  of  the  age  of years,  [exact  age  here  stated  not  materi- 
al] ;  and  this  the  defendant  is  ready  to  verify,  (a) 


2.  Replication^  Denial  of  Defendant's  Infancy,  (b) 

The  plaintifiT,  as  to  the  said  plea,  saith  that  the  defendant  at  the  time 
of  the  making  of  the  said  several  promises  [in  debt,  **  contracts,"]  in  the 

(v)  As  to  the  plea  of  non  damnificatuSf  Chit.  4th  ed.767;  1  Saund.  117g,  note  1; 
see  1  Saund.  115,  llG,  note  1  ;  Step.  3d  Chit.  jun.  Contr.  2d  ed.  671.  The  ap- 
ed. 360 — 362;  White  v.  Ansdell,  1  M.  &  pearnnce  of  an  infant  by  attorney  is  error, 
W.  348.  of  which  the  defendant  .but  not  the  plaia- 

(x)  By  the  express  terms  of  the  New  tiff)  may  avail  himself  by  writ  of  error; 
Kules  *'  Infanry"  must  be  specially  plead-  2  Saund.  117  f,  note  1,  212 a,  4,5;  Bird  r. 
ed.  The  plaintiff^s  infancy  affords  no  Pegg,  5  B.  ^  Al.  418. 
defence.  When  nn  infant's  contract  is  (a)  As  to  counsel's  signature,  see  amte, 
not  binding  on  him,  Chit.  jun.  Contr.  2d  21,  note  (^).  If  non-assumpsit  be  plead- 
ed. 113  to  127.  When  father  linble  for  ed  with  this  plea,  there  must  be  a  rule, 
necesfiarics  furnished  to  his  infant  son,  but  thrre  need  not  be  a  summons  andor- 
Urmston  v.  Newcomen,  4  A.  &  £.909;  der^  to  plead  several  matters,  ante,  24, 
Law  V.  Wilkins,  1  Nev.  &  P.  697;  and  1  note  (1).  Non-assumpsit  should  not  be 
C.  M.  <&  K.  710,  note.  pleaded  without  good   cause  for   denyiog 

(y)  See  iti. ;  Form,  &c.  Burgbart  v.  An-  that  the  debt  was  in  fact  contracted.  Tbe 
fferstein,  6  C.  Ae,  P.  SUl,  note.  Evidence,  defendant  may  plead  infan.y  to  pert,  and 
if  the  plaintiff  deny  the  infancy,  injra,  another  plea  lo  the  rest  of  tbe  claim, 
note  {b).  An  infant  defendant  is  liable  to  (6)  Form,  &c.  2  Saund.  211.  The  de- 
costf ;  Tidd,  9th  ed.  101.  By  11  G.  4  and  fendaot  has,  upon  this  issue,  to  prove  his 
1  W.  4,  c.  47,  s.  10,  the  parol  shall  not  minority  at  the  time  the  debt  was  con- 
demur,  traried;   see  Borthwick  i>.  Carruthers,  1 

(z)  S<ie  Tidd,  9lfa  ed.  99;    Arch,  by  T.  R.  648.     In  an  action  aga.ntt  t  deiWid- 
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said  declaration  mentioned,  was  of  the  full  age  of  twenty-one  years,  and 
not  within  the  age  of  twenty-one  years  as  in  the  said  plea  alleged ;  and 
this  the  plaintiff  p>ays  may  be  inquired  of  by  the  country,  &.c. 


3.  "Replication  thai  the  Action  is  partly  for  Necessaries,  and  nolU 
prosequi  as  to  the  remainder  of  the  demand,  (c) 

And  as  to  the  said  plea  so  far  as  it  relates  to  the  said  promises  as  to 
the  said  meat,  drink,  [4*c.  as  in  declaration 9]  found  and  provided  by  the 
plaintiff  for  the  defendant,  and  jhe  said  goods  sold  and  delivered  by  the 
plaintiff  to  the  defendant  [and  the  said  money  paid  by  the  plaintiff  for 
the  defendant's  use  (d)]  at  his  request,  the  plaintiff  saith  that  the  said 
meat,  drink,  [^c]  tand  goods  were,  at  the  times  when  they  were  respec- 
tively found  and  provided  for  and  sold  and  delivered  to  the  defendant 
respectively,  (e)  necessaries  suitable  to  the  then  degree,  estate,  circum- 
stances and  condition  of  the  defendant,  [and  that  the  said  money  so  paid 
for  the  defendant's  use  was  so  paid  by  the  plaintiff  in  the  purchase  of 
necessaries  fit  and  suitable  to  the  then  degree,  estate,  circumstances  and 
couditions  of  the  defendant,]  and  this  the  defendant  is  ready  to  verify ; 
and  as  to*  the  said  plea  as  it  relates  to  the  residue  of  the  said  declaration, 
the  plaintiff  saith  that  (f)  he  will  not  further  prosecute  his  action  against 


8Dt  a»acr.pptnr  of  a  bill,  if  the  issue  be  in-  fancy    mny  be    proveH  by  onlling   somo  of 

fancy,  be  miisi  distinctly  prnve    not   only  defendant  s   family,  &.R.     The  register   of 

his  real  age,  but  also  (if  not  shown  to  have  the  birth  or  rhrisicning  will  -not,  thouch  it 

been  under  age  when  the  action  was  com-  state  the  time  of  birth,  be  evidence  of  the 

menred)  the   day  00    which    he    accepted  fact;  Wihen  p   Law,  3  Stark.  R.  63;  Rex 

the  bill ;  and  the  date  of  the  bill  will  not  v.  Clapham,  4  C.  &.  P.    29;  Burghart  v. 

be  even  presumptive  evidence  of  the  time  Angerstein,  6  C.  &  r.  600.     The  plaintiflT 

of  acceptance  ;    Israel    v.    Argent,  .Excb.  may  reply  denying  the    infancy  as  to  part, 

1634,  tnS. ;  Blyth  v.  Archbold  and  others,  and  that  as  to  the  remainder  of  the  claim 

Guild.  July  9,  1835,  cor.  Lord  Abinger,  C.  *that  it  was  for  necessurtes  or  was  confirm- 

B.     The  latter  wns  nn  action  by  the  draw-  cd  afler  full  age,  t&c.  see  post. 

era  against  the   acceptors  of  a  bill,  one   of  (c)  Form,  Ac.    Burghart  v.   Angerstein, 

whom  pleaded  infancy.     The  midwife  and  6  C.  A   P.  692,*note.     As   to  the    law   on 

the  def^odnnt's  tutor  proved   his  birth  and  this  subject,  see  Chit,  jun   Contr.  2d  ed. 

identity.     Lord  Abinger   said,  the  defend-  114  to  124.     The  nolle    prosequi  is  proper 

ant  was   bound  to  make   out  bis  plea   and  as  to  a   count  on  a  bill  of  exchange   or  for 

to  show  that    he  was  an  infant  at  the  time  money  lent   or  on  an    account  stated,  &c. 

he  entered   into  the   contract — viz.    at  the  (if  in  the   declaration),   becnuse  for   such 

time   of  the  acceptance.      The  bill    was  claims  an    infant  is  not  liable;  Chit.  jun. 

drawn  at  six  months*  date   from  the  18th  Contr.  2d  ed.  122,  123. 

of  November.     It   did    not   appear   when  (d)  Insert  this  if  the  declaration  contain 

the  acceptance    was  written,  and  it  might  a   count  for   mmney  paid ;  w  an    infant  is 

have  been  after  the  defendant  was  of  age,,  liable  for  money  paid  for  htm  for  necessa- 

aa  the  bill  had  several  months   afterwards  ries;  Chit,  jun    Contr.  2d  ed.  117. 

to    run.     One    of  the  drfendant's   clerks  (e)  Need   not  on    issue  joined  on   this 

was  then    called,  who  stated   that  the  bill  averment  prove   th>it  they  all  were  neces- 

waa    left  for   acceptance  between    the  2d  saries  ;  ^apley  v.  Wainwright,  5B.  &Ad. 

and   5tli   of  October— that   he   wrote  the  309,  per  Denman,  C.  J. 

words  •*  accepted,  payable  at  Sir  Richard  (/)  Or  sortietiraes  it  may  be  better,  jn- 

Carr  Glynn   and  Cu.'s,**  and    placed  it   on  stead  of  this  nolle    prosequi,  to  put  the  in- 

Mr.  Watson's   desk.     Ho  never  saw    the  fancy  in  issue  as  to  the    remainder  of  the 

bill  afterwards.     Lord   Abinger  said  this  claim,  if  any  doubt  as  to  the  fact;  orplain- 

carried  the  rase  a  step  further,  but  the  de-  tiff  may  pro  tajito  reply  a  new  promise  af- 

fendant  ought  to  prove  when   ha  did  ae-  tar  twanty^ona. 

cept.    Vprdiet  for  the   plaintiff.    The  in- 

Vol.  I.                               44  [t316] 
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the  defendant  as  to  the  residue  of  the  said  declaration  or  anj  part  of  such 
residue,  therefore  as  to  the  same  let  the  defendant  be  acquitted  and  go 
thereof  without  day,  &c. 


4.  Rgoinder ; — That  the  Goods,  fyc.  were  not  Necessaries. 

And  the  defendant,  as  to  the  said  replication  to  the  said  plea,  so  far  as 
it  relates  to  [Sf*c.  as  before,]  saith  that  the  said  meat,  [Sfc]  were  not  nor 
was  anj  part  thereof  necessaries  suitable  to  the  then  degree,  estate,  cir- 
cumstances and  condition  of  the  defendant,  [nor  was  the  said  money  so 
paid  bj  the  plaintiff,  or  any  part  thereof  paid  by  him  in  the  purchase  of 
necessaries  fit  and  suitable  to  the  then  degree,  estate  and  condition  of  the 
defendant,]  as  in  the  said  replication  alleged  ;  and  of  this  the  defendant 
puts  himself  upon  the  country,  &.c. 


5.  To  a  pUp.  of  Infancy,  that  Defendant  confirmed  his  Promise  after 

he  became  of  age.  (g) 

JThe  plaintiff,  as  to  the  said  first  plea,  saith  that  the  defendant,  before 
the  commencement  of  this  suit,  to  wit,  on  [wj-c]  attained  his  full  age  of 
twenty-one  years,  and  that  the  defendant  after  he  had  so  attained  his  age 
of  twenty-one  years,  and  before  the  commencement  of  this  suit,  {k)  to 
wit,  on  [<^^.l  by  a  certain  memorandum  in.writing,  then  made  and  sign- 
ed by  him,  ratified  and  confirmed  the  said  contracts,  and  made  the  said 
promises  in  the  said  declaration  mentioned ;  (t)  and  this  the  plaintiff  is 
ready  to  Terify. 


flNSOLVENT  ACT. 


1 .  Plea  of  Defendant's  Discharge  under  the^Insolvent  Debtors 

Act.  (k) 

The  defendant,  by his  attorney,  saith  that  heretofore,   to  wit,  oa 

(g)  See  in  ^enernl,  Chit.  jtin.  Contr.  2d  (A)   A  new  promise  before  writ  mtisl  be 

ed.  184    to  127.     The    new  promise    must  proved;  Thwrnton  r.  Ulingworih,  2  U.  & 

be  in    writing  and  signed    by  the    infant  C.  824  ;  4  I).  &  R.  545,  S.  < '. 

bimself,  9   G  4,  c.  14,  s.  5.     iTeifer   dated  (i)  See  per  Loid'Ellcnbnroiigh,  C«h<*n 

after  full  age  svfficient ;   Hunt  v.  Massf^y^S  v.  Armstrong,  1    M.  &  Sil.  724      In  rf^*!, 

B.  &  Ad.  902.     If  the  defendant  traverse  instead  of  the  w^ords,    '*  and  made  Ih"  said 

the  new  promise,  the  plaintiff  has  to  prove  promises,*'   state  **  and  agreed  to  pay  ilia 

it,  and  defendant  must  prove  he  was  under  aaid  moneys." 

ago  when  he  made  such   svbsf.quent  prom-  (A)  As  to  contracts  wiih  insolvent  riebl- 

ise,   or    the    contrary    will     be    inferred;  era,  and  ibe  effect  of  the  Insolvent  Dcbmrs 

fiurthwick  V.  Carruihers,   1  T.  R.  648.     If  Act,  7  Geo.  4,  c.  57,  see  Chit   jun   Confr. 

the  promise  were  conditional   the  declara-  2d  ed.  161  to  167,  674  to  676.     The  sl>ove 

tion  should,  it  seems,  be  framed   spociaUy  plea  ia  founded  on  the  61st  section  of  the 

thereon.  act,  which  providea  that  if  any  action  shall 
[t317] 
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[4rc*  date  of  order,]  by  an  order  then  made  by  the  Court  for  the  Relief  of 
Insolvent  Debtors  in  England,  the  defendant,  then  being  an  insolvent 
debtor  in  actual  custody,  to  wit,  in  the  King^s  Bench,  [or  "  Fleet,"  |  pris- 
on, [or  **gaol  of  ,"  as  the  case  may  6«,]  was  duly  discharged  accord- 
ing to  a  certain  act  of  parliament  passed  in  the  seventh  year  of  the  reign 
of  his  late  Majesty  King  George  the  Fourth,  intituled  **  An  Act  to  amend 
and  consolidate  the  Laws  for  the  Relief  of  Insolvent  Debtors  in  England," 
of  and  from  the  said  promises,  [in  debt,  state  **  debts  and  moneys,"]  and 
causes  of  action  (/)  in  the  declaration  mentioned,  and  each  of  them, 
which  said  order  remains  in  force ;  and  this  the  defendant  is  ready  to  ver- 
ify, &c. 


2.  Beplication ; — Denial  of  the  Discharge,  (m) 

The  plaintiff  saith  that  the  defendant  ^as  not  by  the  said  order  in  the 

said  plea  mentioned,  discharged  according  to  the  said  statute,  of  or  from 

- 1                             —  - 

be  brought   against  nny  person   entitled  to  same  to  be  true  copies;  and  such  copies  ar« 
the  beiietit  of  the  act,  ''  fur  any  money  in  evidence  of  the  petition,  &c.  without  other 
respHCi   to  which  such   person  shall   be  so  proof  that  the  same  are  seMJed  with  such 
entitled,  or  upon  any  new  contract  or  secu-  seal.  7  G.  4.   c.  57,  s.  76;  2  W.  4,  c.  44,  s. 
rily  (see  postj  318,  Form  3,  and  note,)  for  2;  Noriham  v.   Latouch,  3  M.  &   P.  646, 
paymi;nt  thereof,"  or  upon  any  judgment  per  Parke,  J.     The  notices  required  to  be 
fur  the  same,  "  such  person  rnay  plead  gen-  given  to  creditors  of  the  petition  and  time 
enaily  thut  such  person  was  duly  discharge  of  hearing,  6lc.  need  not  be  in  evidence; 
ed   according  to  the  act,  by  the  order  of  Pascal  v.  Brown,  3  Stark.  R.  54.     Parol 
adjudication  made  in  that  behalf,  and  that  evidence  of  the  discharge  not  admissible  ; 
such  order  rfmains  in  force  without  plead-  Scott  v.   Clare,   3    Camp.   236.     In  cases 
ing  any  other  matter  specially."     It  is  es-  where  the  plaintiff*  has  improperly  induced 
eenlial  to  plead  specially.     The  plea  must  the  defendant   to  omit  to  stale  the  debt  in 
be   tsigned  by  counsel.     Non-assumpsit  or  his  schedule,  it  would  seem  to  be  judicious 
other  plea  may  he  also  pleaded,  but  this  is  to  plead  the  matter  specially;  see  Carpen- 
noi  advisable  unless  there  be  strong  ground  ter  v.  White,    3  Moore,  231;    Howard  v. 
for  denying  the  debt,  as  the  defendant  may  fiartolozzi,  4  B.  <&  C.  555  ;  1  N.  &  M.  69; 
thus  become  liable  to  the  costs  of  proving  and  6  C.  ^  P.  13,  S.  C. ;   Tabram  v.  Free- 
tlie   demand,   though    he   succeed   on  the  man, 4  B.  Ck>  Ad.  887. 
above  plea  at  the  trial.     Though  there  be  (/)  The  addition  here  of  the  words  "  if 
two  pleas  there  need   not  be  a  summons  any"  would  make  the  plea  demurrable,  an- 
and  order  to  plead  several  matters  merely  te,  36,'^i>rm  5,  and  {//.,  note  (p). 
in  regard  to  the  above  plea;  a  r-ule  will  be  (m)  The  statute  7  G.  4,c.  57,  s.  61,  pre- 
drawn up  as  nf  course  ;  ctn/e,  24,  note  (/).  vides  that  to  the  general   plea  (supra,  and 
If  the  defendant  v\  ere  discharged  af\er  wiit  see  n.(A)),the  plaintiflT  "may  reply  ^«7te- 
isaued,  he  should   plead    his  di«charge  in  ra//y  and  deny  tiie  matter  pleaded,  or  reply 
bur  of  liie  further  ma'inienance  of  the  suit,  any  other  matter  or  thing,  showing  thcde* 
Ac.  as  in  Form  2,  antef  248.  .  If  he  be  dis-  fendant  was  not  entitled   to  the^  benefit  of 
charged  aOer  be  Unntpleadedyhe  must  plead  the  act,  or   was  not  duly  discharged,  as  if 
pvis  darrien   continuance,  see  Form  1>,  an-  the    defendant  had  pleaded  his  discharge 
te,248.     It  w;i8  always  necessary  to  pJead  specially."     It  seems  that  a  replication  (to 
the  discharge  ;   it  could  not  be  relied  upon  the  general  plea)  that '<  de/ciidant  was   rot 
under  nim-aAsump!<ii ;   Birchum  v.  Creigh-  duly  d'scharged,"  only  puts  in^issuo  the 
Ion,   10  Bing.  11  ;   3  M.   &  Sc.  345,  S.  C.  discharge,  and  does  not  enable  the  plaintiff 
The  discharge,  if  denied,  is  usually  proved  to  object  any  trr^ff-u/ari/y  rendering  the  dis- 
by  producing  copies  of  the   petition,  (see,  charge  inoperative,  as  the  want  of  a  petifion, 
however,  iw/ra,   no!e(m),)  schedule  and  Ac;  and  that  upon  such  issue  the  delKuc- 
order  of  adjudicatitm  ;  such   copies  being  ant  need  not  prove  thi' petition  ;  Andrew  r. 
under  the  seal   of  the  Insolvent  Debtors  Pledger,  Mo.  &  M.50    ;  4  C  ^  P.274,  S. 
Court,  and   purporting  to  be  signed   by  the  C.     A  new  security  foi  the  old  debt  is  void, 
officer  in  whose  custody  the  original  docu-  see  Form  3,  and  note  (n).     If  the  action  is 
ments  shall  be  or  his  deputy,  certifying  the  for  a  debt  contracted  after  the  discharge, 
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tingliam,  upon  process,  for  and  by  reason  of  a  certain  debt  [to  wit,  at 
the  suit  of  W.  S.]  did  duly  and  according  to  the  directions  and  provisions 
of  the  statute  made  and  passed  in  the  seventh  year  of  the  reign  of  his 
late  Majesty  King  George  the  Fourth,  entituled  "  An  Act  to  amend  and 
consolidate  the  Laws  for  the  Relief  of  Insolvent  Debtors  in  England,'' 
apply  by  petition,  in  a  summary  way,  to  the  Court  for  Relief  of  Insolvent 
Debtons  in  England,  for  his  discharge  from  such  custody  as  aforesaid, 
according  to  the  provisions  of  tlie  said  act,  which  said  petition  was  then 
duly  subscribed  by  the  plaintiff,  and  was  afterwards,  to  wit,  on  [4*^.]  filed 
in  the  said  last-mentioned  Court,  pursuant  to  the  directions  in  the  said 
act  contained  ;  and  the  defendant  further  saith  that  the  said  plaintiff  did, 
at  the  time  of  subscribing  the  said  petition,  to  wit,  on  [S^c.]j  aforesaid, 
duly  execute  a  conveyance  and  assignment  to  one  E.  F.,  as  and  being 
the  provisional  assignee  of  the  said  last-mentioned  Court,  in  such  form 
as  is  to  the  said  act  annexed,  of,  amongst  other  things,  all  th^  estate, 
right,  title,  and  interest  in  and  to  all  the  real  and  personal  estate  and 
effects  of  the  said  plaintiff,^being  such  prisoner  as  aforesaid,  both  within 
theTealm  and  abroad,  except  wearing  apparel^  bedding,  and  other  such 
necessaries,  of  the  said  plaintiff  and  his  family,  and  the  working  tools  and 
implements  of  the  said  plaintiff,  nof  exceeding  in  the  whole  the  value  of 
i£20,  *  which  said  conveyance  and  assignment  so  executed  as  aforesaid,  in 
form  aforesaid,  did  then,  by  virtue  of  the  s€dd  act,  vest  the  said  several 
supposed  moneys,  claims,  demands,  and  causes  of  action  in  the  said 
declaration  mentioned,  and  all  the  right,  title,  and  interest  of  the  said 
plaintiff,  of,  in,  and  to  the  same,  in  the  said  E.  F.,  as  such  provisional' 
assignee  of  the  said  last-pientioned  Court.  [If  there  has  been  an  assign- 
ment to  the  creditor's  assignee,  proceed  as  follows:]  ^' and  the  defendant 
further  saith  that  afterwards,  to  wit,  on  [4*c.]  as  aforesaid,  a  certain  per- 
son, to  wit,  one  G.  H.  being  a  creditor  'of  the  said  plaintiff,  was  appoint- 
ed by  the  last-mentioned  Court  to  be  assignee  of  the  estate  and  effects 
of  the  plaintiff,  as  such  insolvent  debtor,  for  the  purposes  of  the  said  act, 
and  the  said  G.  H.  then  signified  to  the  said  last-meniioned  Court  his 
acceptance  of  the  said  appointment,  and  by  a  certain  indenture  then 
made  by  the  said  E.  F.  as  such  provisional  assignee  of  the  one  part,  and 
the  said  G.  H.  of  the  other  part,  the  said  E.  F.  conveyed  and  assigned 
to  the  said  G.  H.  the  estate,  effects,  rights,  and  powers  of  the  plaintiff 
so  vested  fn  him  the  said  E.  F.  as  such  provisional  assignee  in  trust  for 
the  benefit  of  the  said  G.  H.  and  the  rest  of  the  creditors  of  the  plaintiff 
in  respect  of  or  in  proportion  to  their  respective  debts,  according  to  the 
provisions  of  the  said  act;  and  thereupon,  by  virtue  of  the  said  last-men- 
tioned indenture,  and  the  tsaid  statute,  the  said  several  suppT>sed  moneys, 
claims,  demands,  and  causes  of  action  in  the  said  declaration  mentioned, 
and  all  the  right,  title,  and  interest  of  the  said  G.  H.  of,  in,  and  to  the 
same,  did  then  become  and  were  and  are  vested  in  the  said  G.  H.  as  such 

assignee  as  aforesaid"] ;  and  this  the  defendant  is  ready  to  verify,  &c. 
■    [t321] 
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6.  Plea  that  the  Plaintiff^  took  the  benefit  of  the  Insolvent  Debtors^ 
Act,  and  the  Causes  of  Action  accrued  after  his  Assignment  to  the 
Provisional  Assignee,  and  before  his  final  Discharge,  {q) 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith  that  before  the 

commencement  of  this  suit,  to  wit,  on  the daj  of a.  d. ,  the 

said  plaintiff  then- being  a  prisoner  in  actual  custody  [proceed  as  in  Form 
5,  to  the  asterisk,  and  then  as  follows  ;]  and  all  the  then  future  estate,  right, 
title,  interest,  and  trust  of  the  plaintiff  in  and  to  all  real  and  persona] 
estate  and  effects  within  this  realm  and  abroad  which  the  plaintiff  should 
purchase,  or  which  should  revert,  descend,  be  devised,  bequeathed,  or 
come  to  him  in  possession,  reversion,  remainder,  or  expectancy,  before 
he  should  become  entitled  to  his  final  discharge  in  pursuance  of  the  said 
act ;  and  the  defendant  further  saith  that  afterwards,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the day  of  >         a.  d. ,  the 

plaintiff  became  and  was  entitled  to  be  finally  discharged,  and^  was  by  an 
order  of  the  said  Insolvent  Debtors'  Court,  then  duly  made  upon  the  said 
petition,  in'pursuance  of  the  said  statute,  then  finally  discharged  from  cus- 
tody as  such  insolvent  debtor ;  and  the  defendant  further  saith  that  the 
said  supposed  debts  in  the  declaration  mentioned  were,  and  each  of,  them 
and  every  part  thereof  was,  contracted,  [or,  if  the  action  be  in  assumpsit, 
say,  "  the  said  promises  ih  the  said  declaration  mentioned  were,  and  each 
of  them  was  made, "J  and  the  said  supposed  causes  of  action,  and  each  of 
them,  and  every  part  thereof,  accrued  afler  the  said  petition  and  assign- 
ment, and  before  the  plaintiff  so  became  entitled  to  his  final  discharge, 
and  was  discharged  as  aforesaid  ;  and  the  said  moneys  were  payable  be- 
fore such  final  discharge  ;  and  thereupon,  by  virtue  of  the  said  conveyance 
and  assignment  and  of  the  said  stafute,  the  said  several  supposed  moneys, 
claims,  and  demands,  and  causes  of  action  in  the  said  declaration  men- 
tioned, and  all  the  right,  title,  cuid  interest  of  the  plaintiff,  of,  in,  and  to 
the  same,  did  then  become  and  were  and  are  vested  in  the  said  H.  D.  as 
such  provisional  assignee  as  aforesaid ;  [and  the  said  H.  D.  as  such  as- 
signee then  claimed  the  same  and  the  benefit  thereof  of  and  from  the  de- 
fendant] ;  and  this  the  defendant  is  ready  to  verify,  &c. 


fl.  Replication  to  a  Plea  of  Set-off ; — That  the  Plaintiff  was  disr 
charged  from  liability  for  the  Debt  attempted  to  be  set  off  under 
the  Insolvent  Debtors'  Act.  (r) 

And  as  to  the  said  plea  of  the  defendant  by  him  lastly  above  pleaded,  so 

far  as  that  plea  relates  to  the  sum  of  J^^ ,  parcel  of  the  money  stated 

to  be  due  from  the   plaintifiT  for  money  lent  as  therein  mentioned,  the 

(q)  See  7  Geo.  4.  c.  57,  e.  11 ;  Chit.  jun.         (r)  The  general  form  of  plea  is  only  giv- 
Cootr.  2d  ed.  166,  167.  en  to  the  insolvent  when  sued  for  a  debt. 

[■^322] 


/ 


mt        PLEAS,  &c.  IN  ASSUMPSIT :— INSOLVENT  ACT. 

phuntiffsays  that  he  ought  not  to  be  barred  from  maintaining  his  afore- 
said action  thereof  against  the  defendant,  because  he  says  that  after  the 
said  last-mentioned  debt  had  accrued  and  become  due  and  owing  to  the 
defendant,  and  before  the  eommencement  of  this  suit,  to  wit,  on  [4^.]  he 
the  plaintifl*  then  being  a  prisoner  in  actual  custody:  [state  the  petition  axd 
assignment,  as  in  Form  5,  ante  319,  to  the  asterisk,  and  then  proceed  as  fel- 
lows :]  and  the  plaintiff  further  saith,  that  after  the  said  petition  was  filed 
as  aforesaid,  and  witliin  due  and  proper  time  in  that  behalf,  to  wit,  on 
[^r.]  he  the  plaintiff,  according  toihe  directions  anda  provisions  of  the 
said  act,  did  subscribe  and  deliver  into  the  said  last-mentioned  Court  such 
schedule  as  is  required  and  prescribed  by  the  said  act,  and  containing 
therein  such  matters  and  things  as  are  by  that  act  prescribed  and  required 
in  that  behalf,  and  also,  amongst  other  things,  a  full  and  true  description, 
according  to  the  said  act  in  that  behalf,  of  the  said  debt  so  due  and  owing 
from  the  plaintiff  as  last  aforesaid,  and  also^aming  the  defehdant  as  a 
creditor  for  the  same,  the  same  being  and  which  was  a  debt  due  from  the 

plaintiifto  the  defendant  before  and  on  the day  of ,  a.  d. , 

and  before  and  at  the  time  of  filing  the  said  petition  ;  and  the  plaintiflf 
further  saith,  that  the  said  schedule  was  according  to  the  said  act  forth- 
with, to  wit,  on  [<$'C.  I  filed  in  the  said  last-mentioped  Court:  and  the 
plaintiif  further  saith,  that  according  to  the  form  of  the  statute  in  such 
ca&^c  made  and  provided,  and  in  pursuance  of  a  certain  order  by  the  said 
last-mentioned  Court  in  that  behalf  made  according  to  the  said  act  here- 
tofore, to  wit,  on  [^r.]  the  matters  of  the  said  petition  and  schedule  af- 
terwards and  before  the  commencement  of  this  suit,  to  wit,  on  \_^c.]  daly 
came  on  to  be  and  were  heard  by  and  before  T.  B.  B.  Esq.,  as  and  then 
being  one  of  the  commissioners  of  the  said  last-mentioned  Court,  and  then 
being  and  proceeding  on  his  circuit  as  such  commissioner  according  to 
the  said  act ;  and  at  and  upon  such  hearing  the  matters  of  the  said  peti- 
tion and  schedule  were  duly  examined  into  according  to  the  form  of  the 
statute  in  such  case  made  and  provided  ;  and  that. the  plaintiff  then,  ac^ 
cording  to  the  directions  and  provisions  of  the  statute  in  such  case  made 
and  provided,  swore  to  the  truth  of  his  suid  petition  and  schedule,  and 
executed  such  warrant  of  attorney  as  is  prescribed  and  required  by  the 
same  statute  ;  and  that  thereupon,  the  plaintiff  then  being  entitled  to  be 
finally  discharged,  it  was  by  an  ordei*"of  the  said  T.  B,  B.  in  the  matter 
of  tthe  said  petition,  and  then  made  at  the  said  hearing  by  the  said  Tr  B. 
B.,  as  and  then  being  such  commissioner  as  aforesaid,  in  pursuance  of  the 
statute  in  such  case  made  and  provided,  adjudged  and  ordered  that  the 
plaintiff  should  be  discharged  from  custody  and  entitled  to  the  benefit  of 
the  said  act  forthwith  as  to  the  several  debts  and  sums  of  money  do^or 

claimed  to  be  due  on  the day  of ,  a.  d. ,  being  the  time  of 

filing  the  said  petition,  from  the  plaintiff  to  the  several  persons  named  in 
the  said  schedule  as  creditors  or  claiming  to  be  creditors  for  the  same  re- 
spectively, or   for  which  such  persons  gave  credit  to  the  plaintiff  before 
[t323] 
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the  said  time  of  filing  the  said  petition,  and  which  were  not  then  payable 
as  by  the  said  order  reference  being  thereunto  had  will  amongst  other 
things  appear ;  and  the  plaintiff  further  saith,  that  by  virtue  of  the  said 
order  and  of  the  statute  in  such  case  made  and  provided,  and  by  means  of 
the  premises,  he  became  and  was  and  is  entitled  to  the  benefit  of  the  said 
act  as  and  with  respect  to  the  said  debt  so  due  and  owing  from  the  plain- 
tiflT  to  the  defendant  for  money  lent  as  therein  mentioned  ;  and  this  he  is 
ready  to  verify  ;  wherefore  he  prays  judgment  and  his  damages,  by  him 
sustained  on  occasion  of  the  non-performance  of  the  promises  in  the  de- 
claration mentioned  to  be  adjudged  to  him,  d&c. 


INSURANCE.  (3) 


I.    PLEA,  &C.    ON    MARINE    POLICIES. 

1.  That  the  Policy  xvaa  not  effected  by  or  on  the  Plaint^^a  behalf^ 

or  to  protect  any  Interest  he  then  had.  (t) 

And  the  defendant,  by his  attorney,  as  to  the  said  first  count  (u) 

saith,  that  the  said  policy  of  insurance  in  that  count  mentioned  was  made 
and  subscribed  as  therein  mentioned  by  and  between  the  defendant  and 
the  said  W.  S.  for  and  on.  account  and  on  behalf  of  the  said  W.  S.  him- 
self as  the  assured,  and  the  defendant  as  the  assurer,  and  in  order  to 
cover  and  protect  a  certain  interest  of  him  the  said  W.  S.  in  the  [cotton] 
therein  mentioned,  and  not  for  or  on  account  or  on  behalf  of  the  plaintiff 
as  the  assured,  or  in  order  to  protect  any  interest  of  the  plaintiff  in  such 
[cotton]  ;  and  this  the  defendant  is  ready  to  verify. 


t2.  That  the  Plaintiff  was  not  interested  in  the  Ooods  at  the  time  of 

the  Loss,  (x) 

And  for  a  further  plea  as  to  the  said  first  count,  the  defendant  says  that 
the  plaintiff  (y)  was  not  before  or  at  the  time  of  the  said  supposed  dam- 


{»)  See  the  Declarations  an/e,  132,  134.  post.   The  non-compliance  with  a  warranty 

Non-HRsumpsit  would  merely  put  in  issue  should  be  pleaded   specially.     Plea  to  the 

the  question   whether  the   defendant  un-  common  count,  ti^ra,  note  (v). 

derwrote,  or  granted  the  policy  described  (f)  Fee  ante^  132,  note  (a). 

in  the    decJarRtinn  ;     the    affirmative   of  («)  There  should  of  course  be  a  plea 

which  the  plaintiff  would   have  to  prove,  to  the  common  count,  if  any.     If  the  de- 

tnd  would  by  so  doing  establish   his  case  fendant  be  entitled   to  recover   back  the 

UDon  that  plea.     Evidence,  2  Uarr.  Dig.  premium,    it  should  be   paid    into  Court 

l«5,2d  ed. ;  Stark.  Ev.  til.     Insurance;  upon   a  plea  of  payment   of  money   into 

Palmer  17.  Marshall,  1  M.   dt  Sc.  161;  8  Court  on   the   common   plea.     See  Park, 

Bing.  79.      See    as  to   non-assumpsit   in  Ins.;  and   Marshall;    Hughes  Ins.   439; 

general,  an/f!,  203       By  the   new   rules,  Duckett  v.  Williams,  2  C.  dt  M.  348. 

matters    in  confession  and  avoidance  are  (z)  See  19  G.  2,  c.  37 ;  Hughes  on  lot. 

to  be  pleaded  specially  in  assumpsit ;  «  e.  20.     The  plaintiff  has  on  this  plea  to  prove 

g' Unseaworthiness y  misrepresentation,  eon-  an   ii>terest    during    the   risK,  ante,   132, 

tealment,  deviation,  &c."      See    pleas  of  note  (a) ;  Hughes,  54. 

non-communication  of  material  facts,  &4i.  {y)  See  the   averment  of  interest  al- 

Vol.  I.                       46  [+824] 
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age  or  loss  in  the  said  declaration  mentioned,  interested  in  the  said  [cot- 
ton] in  the  said  policy  of  insurance  and  memoranda  mentioned,  and  so 
shipped  on  board  the  said  ship  as  aforesaid,  or  anj  part  thereof,  in  man* 
ner  and  form  as  the  plaintiff  hath  above  in  the  said  first  count  in  that  be- 
half alleged ;  and  of  this  the  defendant  puts  himself  upon  the  coon- 
try,  &c. 


3.  That  the  Goods  were  not  damaged  or  lost. 

And  for  a -further  plea  as  to  the  said  supposed  cause  of  action  in  the 
said  first  count  mentioned,  the  defendant  says  that  the  said  [cotton]  in 
that  count  mentioned  was  not,  nor  was  any  part' thereof  damaged,  spoil- 
ed, or  destroyed  in  manner  and  form  as  the  plaintiff  hath  above  in  the 
said  first  count  in  that  behalf  alleged ;  and  of  this  the  defendant  puts 
himself  upon  the  country,  &c. 


4.  That  the  damage  was  a7i  average  loss  within  the  usual  exception 

in  the  policy. 

And  for  a  further  plea  as  to  the  said  supposed  cause  of  action  in  the 
said  first  count  mentioned,  the  defendant  says  that  the  said  supposed 
damage  or  loss  in  the  said  first  count  mentioned  to  have  been  sustained 
by  the  said  [cotton]  was  a  certain  average  loss  under  three  pounds  per 
cent.,  computing  the  same  on  each  ten  and  remaining  bales  running  mani- 
fest numbers,  and  not  being  a  general  average,  and  that  the  said  ship 
during  the  said  voyage  was  not  stranded  ;  and  this  the  said  defendant  is 
ready  to  verify. 


5.  Plea  to  a  Declaration  on  an  Insurance  on  a  Ship  ; — That  it  was 

not  lost. 

And  the  defendant,  by his   attorney,  as  to  the  first  count  of  the 

said  declaration,  except  as  to  the  sum  of  money  in  the  said  first  count 
mentioned  as  was  the  supposed  rateable  part  or  proportion  of  the  ex- 
pense which  the  said  company  ought  to  have  paid  and  contributed,  as  in 
the  said  first  count  mentioned,  says  that  the  plaintiff  ought  not  to  main- 
tain his  aforesaid  action  thereof  against  him  the  defendant,  because  he 
says  that  the  said  ship  or  tvessel  in  the  said  policy  of  insurance  and  in 
the  first  count  mentioned,  was  not,  whilst  she  was  proceeding  on  her  said 
voyage  in  the  said  policy  of  insurance   mentioned,  and  before  her  arrival 


lowed  by  the  n€w  rules  to  be   introduced  traverse  should  be,  "  that  the  said  [A.  B. 

into  the  declaration  where  fteveral  persona  G.  &  D.]  were  not,  nor  were  any,  nor  was 

are  interested,  a7i<e,  133.     Where  the  dec-  either  of  them,  before  or  at  [V^.]  intsr- 

laration     contains    such    averment,     the  ested/'  [4^c.] 
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at  London  in  the  said  policy  of  insurance  mentioned,  by  the  perils  or 
dani^ers  of  the  seas,  or  by  stormy  or  tempestuous  weather,  or  the  vio- 
lence of  the  winds  or  waves,  bulged,  broken,  damaged,  spoiled,  or  de- 
stroyed, nor  did  the  said  goods  and  merchandizes  on  board  of  the  said  ship 
or  vessel  in  that  count  mentioned,  or  any  part  thereof,  become  nor  were 
they  lost  in  manner  and  form  as  in  the  said  first  count  alleged  ;  and  of 
this  the  defendant  puts  himself  upon  the  country,  &.c. 


6.  TTuU  the  Plaintiff  did  not  incur  the  Expenses  alleged,  {z) 

And  as  to  the  residue  of  the  said  first  count  the  defendant  saith  that  the 
plaintiff  ought  not  to  maintain  his  aforesaid  action  thereof  against  him 
the  defendant,  because  he  saith  that  the  plaintiff  did  not,  in  suing,  labor- 
ing, or  travelling  for,  in,  or  about  the  recovery  of  the  said  goods,  or  in 
preventing  or  recovering  the  loss  of  the  said  freight,  expend  the  said  sum 
of  money  in  the  said  first  count  in  that  behalf  mentioned,  or  any  .part 
thereof,  in  manner  and  form  as  in  the  said  first  count  alleged ;  and  of 
thid  the  defendant  also  puts  himself  upon  the  country,  &c. 


7.   TTiat  the  Ship  was  overladen,  and  was  on  that  account  not 

seorworthy.  (a) 

And  for  a  further  plea  as  to  the  first  count,  the  defendant  saith  that  be- 
fore the  said  ship  or  vessel  in  the  said  first  count  mentioned  was  bulged, 
broken,  damaged,  spoiled,  or  destroyed,  as  therein  mentioned,  and  before 
the  said  ship  or  vessel,  with  the  said  goods  so  laden  on  board  thereof,  as 
in  that  count  mentioned,  departed  and  set  sail  from  Quebec  on  her  said 
voyage  towards  London,  as  in  the  said  first  count  mentioned,  and  whilst 
the  said  ship  or  vessel  was  lying  at  Quebec  aforesaid,  there  were  shipped 
and  loaded  in  and  on  board  the  said  ship  or  vessel  divers  large  quantities 
of  goods  and  merchandizes,  to  wit,  divers  large  quantities  of  deals  and 
staves,  and  the  said  ship  or  vessel  at  Quebec  aforesaid  was  then  so  heavi- 
ly*  deeply,  and  improperly  loaded,  that  by  reason  thereof  the  said  ship  or 
vessel  became  and  was  in  an  unfit,  improper,  and  unseaworthy  state  and 
condition  to  undertake  or  perform  the  voyage  from  Quebec  to  London 
in  the  said  first  count  mentioned ;  and  afterwards,  to  wit,  on  ^^c]  the 
said  ship  or  vessel  so  heavily,  deeply,  and  improperly  laden,  and  in  such 
unfit,  improper,  and  unseaworthy  state  and  condition  to  undertake  or 
perform  the  said  voyage  from  Quebec  aforesaid  tto  London  aforesaid, 
and  with  the.  said  goods  in  the  said  first  count  mentioned  on  board, 

(z)  This  plea  applies  where  the  policy  323,  note  {s).     As   to  the   law,  see  Park, 

contains  a  stipulation  for  the  paynnent  of  Ins. ;   and  Marshall ;  Hoghes,  263.     Un* 

these  expenses,  and  the  plaintiff  declares  seaworthiness    by    overloading,   Weir  v. 

for  them.  Aberdeen,  2  B.  &  AI.  320;  Cases,  2  Har. 

(a)  This  must  be  pleaded  specially,  ante,  Dig.  1296,  2d  ed. 

[t3  26] 
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departed  and  set  sail  from  Quebec  aforesaid  on  lier  said  voyage  in  tBe 
said  policy  of  insurance  and  first  count  mentioned  towards  Londoa 
aforesaid ;  and  this  he  the  defendant  is  ready  to  verify.  [Replication^ 
Form  9. 


8.  Plea  that  the  Ship  improperly  deviated.  (6) 

And  for  a  further  plea  as  to  the  said  first  count  of  the  said  declaration, 
the  defendant  says  that  heretofore,  to  wit,  on  [^c]  the  said  ship  or  vessel 
with  the  said  goods  in  the  said  first  count  mentioned  on  board  thereof 
departed  and  set  sail  from  the  said  port  in  British  America  aforesaid,  to 
wit,  at  Quebec  aforesaid,  on  her  said  voyage  to  London,  in  the  course  of 
the  said  voyage  in  the  said  policy  of  insurance  mentioned,  and  that  after 
she  had  proceeded  a  certain  distance  upon  and  had  performed  and 
accomplished  a  ceitain  part  of  her  said  voyage,  to  wit,  100  miles  thereof, 
and  before  the  said  goods  in  the  said  first  count  mentioned  or  any  part 
thereof  or  the  said  freight  were  or  was  lost  as  in  the  said  first  count 
mentioned,  to  wit,  on  [Sfc]  the  said  ship  or  vessel  in  the  said  policy  of 
insurance  mentioned,  without  any  sufficient  cause  or  excuse  in  that  be- 
half to  justify  the  same  so  as  to  prevent  the  said  policy  of  insurance  in 
the  said  first  count  mentioned,  and  the  responsibility  of  the  said  company 
as  such  insurers,  as  in  that  count  mentioned,  being  thenceforth  put  an 
end  to  and  determined,  ceased  to  proceed  towards  London  aforesaid  on 
the  voyage  in  the  said  policy  of  insurance  mentioned,  and  de?iated, 
departed  from,  and  abandoned  the  course  of  the  said  voyage  in  the  said 
policy  of  insurance  mentioned,  and  sailed  back  and  returned  to  the  said 
port  in  British  America  aforesaid,  to  wit,  Quebec  aforesaid,  whereby  the 
said  policy,  and  the  risk  thereby  insured  against,  and  the  responsibility  of 
the  said  company  as  such  insurers,  became  and  were  wholly  avoided,  put 
an  end  to,  and  determined ;  and  this  the  defendant  is  ready  to  vehfy. 
[Replication^  Form  10. 


9.  Replication  to  Form  7 ; — Denial  of  unseaworthiness. 

And  the  plaintiff,  as  to  the  said  plea  of  the  said  defendant  by  hira  above 
pleaded,  saith  that  the  said  ship  or  vessel  in  the  said  policy  of  insurance 
mentioned,  did  not  depart  or  set  sail  from  Quebec  aforesaid  on  her  voy- 
age towards  London  aforesaid  in  the  course  of  the  said  voyage  in  the 
said  policy  of  insurance  and  the  said  first  count  meVitioned  so  heavilv, 
deeply,  and  improperly  laden,  or  in  such  unfit  and  unseaworthy  state  and 
condition  to  undertake  or  perform  the  smd  voyage  from  Quebec  to  Lon- 
don aforesaid  in  manner  and  form  as  the  defendant  hath  in  .and  by  his 

(iE»)  This  mast  be  Bpecially  pleaded,  an/fl,  Ins.;  Marshall;  Hughes,  180;  3  Harr, 
323,  note  (s).     As  to  the   law,  see  Park,    Dig.  1303,  2d  ed. 
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said   plea  in  that  tbehalf  alleged ;  and  this  the  defendant  prays  may  be 
inquired  of  by  the  country,  &c. 


10.  Replication  to  Form  8  ; — Denial  of  Deviation, 

And  as  to  the  said  plea  of  the  said  defendant  by  him above  plead- 
ed, the  plaintiff  says  that  the  said  ship  or  vessel  did  not  deviate,  depart 
from,  and  abandon  the  course  of  the  said  voyage  in  the  said  policy  of  in- 
surance   mentioned  in  manner  and  form  as  the  defendant  hath  above  in 

his  said plea  in  that  behalf  alleged  ;  and  this  the  plaintiff  prays  may 

be  inquired  of  by  the  country,  &c.  . 


II.    PLEAS,  &C.  ON  POLICIES   AGAINST  FIRE. 

I 

11.  Plea  that  the  Goods  were  not  burnt. 

The    defendant,  by his  attorney,  saith   that  the   said  household 

goods,  utensils,  [^c]  in  the  said  declaration  mentioned,  and  therein  sup- 
posed to  have  been  burnt,  consumed  and  destroyed  by  fire,  were  not  nor 
was  any  part  thereof  burnt,  consumed  or  destroyed  by  fire  in  manner  and 
form  as  the  plaintiff  hath  above  alleged ;  and  of  this  the  defendant  puts 
himself  upon  the  country,  &c. 


IQ.  That  the  Plaint^  would  not  produce  Proofs  of  his  Loss 

according  to  the  Policy,  (c) 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith,  that  although 
the  plaintiff  did  make^oath  of  the  said  loss  and  damage  in  the  said  dec* 
laration  mentioned  as  therein  mentioned,  yet  the  plaintiff  did  not  nor 
would,  although  he  was  aflerwards,  to  wit,  on  [^c]  reasonably  required 
by  the  said  company  so  to  do,  in  or  by  his  books  of  accounts  or  other 
proper  vouchers,  make  proof  of  his  the  plaintiff's  said  last-mentioned 
loss  and  damage,  according  to  the  form  and  effect  of  the  said  tenth  arti- 
cle of  the  said  printed  proposals  in  and  by  the  said  policy  of  insurance 
mentioned  and  alluded  to ;  and  this  the  defendant  is  ready  to  verify. 
[See  replication^  Form  15. 


13.  That  there  was  Fraud  in  the  Account  of  Loss,  contrary  to  the 

Policy. 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith  that  in  the  said 
Recount  of  the  said  loss  and  damage  so  delivered  in  by  the  plaintiff  as  in 


(c)  See  Woraley  r.  Wood,  6  T.  R:  710. 
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the  said  declaration  mentioned,  there  appeared  to  be  fraud  within  th« 
true  intent  and  meaning  of  the  seud  tenth  article  of  the  said  printed  pro- 
posals, in  and  by  the  said  policy  of  insurance  mentioned  and  alluded  to, 
(that  is  to  say,)  tfraud  in  stating  the  quantity,  nature  and  value  of  the 
said  ^household  goods,  utensils,  [4*^.]  in  the  said  declaration  mentioned, 
and  therein  supposed  to  have  been  burnt,  consumed  and  destroyed  by 
fire,  contrary  to  the  said  tenth  article  of  the  said  printed  proposals;  and 
this  the  defendant  is  ready  to  verify.     {Replication^  Form  16. 


1 4.  That  the  Plaintiff  made  a  false  Affidavit  of  his  Loss,  contrary 

to  the  Policy, 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith  that  the  plain- 
tiff, in  order  to  support  liis  claim  for  the  said  loss  and  damage  in  the  said 
declaration  mentioned,  to  wit,  on  [Sfc]  went  and  appeared  before  S.  T. 
Esquire,  then  being  one  of  the  justices  of  the  peace  of  our  lord  the  now 
king,  sitting  at  the  public  office  in   Worship-street,  in  tlie  county  of  Mid- 
dlesex, and  then  made  a  certain  affidavit  in  support  of  the  said  claim  for 
the  said  loss  and  damage  in    the  said  declaration  mentioned ;  and  the  de- 
fendant further  saith,  that  in  the  said  affidavit  so  made  by  the  play^tiff 
there  was  false  swearing  within  the  true  intent  and  meaning  of  the  said 
tejith  article  of  the   said  printed  proposals  in   and  by  the   said   policy  of 
insurance  mentioned   and  referred  to,  (that  is  to  say,)  false  swearing  in 
this,  to  wit,  the  plaintiff  thereby  then  swore  that  the  estimate  or  account 
annexed  to  the  said  affidavit  contained,  to  the  best  of  his  the  petitioner's 
knowledge  and  belief,  a  true  and  faithful  account  of  the  loss  and  damage 
sustained  by  him  the  plaintiff  on  his  said  household  goods,  utensils,  [^c,] 
and  on  his  fixtures,  stock  and   utensils,  and  that  all  of  them  were  his  the 
plaintiff's  own  property  and  were  in  his  premises,  situate  [4rc>]  aforesaid, 
where  the  said  fire  happened,  and  were  burned,  lost  or  destroyed  by  the 
said  fire  ;  and  that  his  the  plaintiff's  real  and  just  loss  on  the  said  hoose- 
hold  goods,   utensils,  [^c]  occasioned  by  the  said  fire,  amounted  to  the 

sum   of  £ ;  whereas  the   said   estimate  or   accoiTnt  annexed  to  the 

said  affidavit  did  not  contain,  to  the  best  of  his  the  plaintifFs  knowledge 
or  belief,  a  true  or  faithful  account  of  the  said  loss  or  damage,  contrary 
to  the  said  tenth  article  of  the  said  printed  proposals ;  and  this  the  defen* 
daut  is  ready  to  verify.     [Replication^  post.  Form  17. 


^> 


15.  Replication  to  Form  12  ; — Denial  that  Plaintiff  was  required  to 

prove  his  Loss  by  Fire. 

Similiter  to  the  frst  plea :]  2.  And  as  to  the  said plea,  the  plaintiff 

saith  that  he  was  not  required  by  the  said  company  to  tnake  proof  of  his 

loss  and  damage  in  the  said  declaration  mentioned,  in  manner  and  form 
[t328] 
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as  the   defendant   hath  in   his plea  alleged ;    and  this   the   plaintiff 

prays  may  be  inquired  of  by  the  country,  &c. 


tl6.  Replication  to  Form  13 ; — Denial  of  Fraud. 

And  as  to  the  said plea,  the  plaintiff  saith  that  in  the  account  of  the 

said  loss  and  damage  so  delivered  in  by  the  plaintiff,  as  in  the  said  decla- 
r^ion  mentioned,  there  did  not  appear  to  be  the  said  supposed  fraud  in 

the  said plea  mentioned,  contrary  to  the  said  tenth  article  of  the  said 

printed  proposals  in  the  said  declaration  mentioned,  in  manner  and  form 
as  the  defendant  hath  in  his  said  plea  alleged  ;  and  this  the  plaintiff  prays 
may  be  inquired  of  by  the  country,  &c. 


17.  Replication  to  Form  14 ; — Denial  that  the  Affidavit  was  false. 

And  as  to  the  said plea,  the  plaintiff  saith  that  in  the  said  affidavit 

80  made  by  the  plaintiff  as  in  the  said plea  mentioned,  there  was  not 

the  said  alleged  false  sv«^earing  within  the  true  intent  and  meaning  of  the 
said  tenth  article  of  the  said  printed  proposals  in  the  said  declaration 
mentioned,  in  manner  and  form  as  the  defendant  hath  in  his  said  plea 
alleged  ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country, 
&c. 


III.    PLEAS,  dDC.    IN    ACTIONS    ON    POLICIES    ON    LIFE. 

18.  In  an  Action  on  an  Insurance  on  the  Life  of  a  third  Person  ; — 

Denial  of  Plaintiff's  Interest. {d) 

The  4efendant,  by his  attorney,  saith  that  the  plaintiff  was  not,  at 

the  time  of  the  making  the  said  policy,  or  before  or  at  the  time  of  the 
death  of  the  said  E.  F.,  interested  in  the  life  of  the  said  E.  F.  to  the 
amount  so  insured  or  any  part  thereof,  as  in  the  declaration  alleged  ;  and 
of  this  the  defendant  puts  himself  upon  the  country,  &c. 

{d)  The   statute,  14    G.    3,  c.   48^8.  1,  valid   within  the  moaning  of  this  act,  the 

enacts  *<  that  no  insurance  shall  be  made  on  party  for  whose  benefit  it  is  effected  mu^t 

Ii?e8  or  any  other  event  wherein  the  per-  have  a  pecuniary  interest  in    the   life  or 

8on  for  whose   benefit  the   policy  shall  be  event  insured;  and  therefore  a  policy  ef- 

made  shall  have  no  interest,  and  that  eve-  fected  by  a  father  in  his  own   name  on  the 

ry  such  assurance  shall  be  void  ;"  and  by  life  of  his  son,   he  not  having  any  pecu- 

Beciion  3,  "  that  in  all  cases  where  the  in-  niary  interest  therein,  was  void  ;-Halford 

■ured  hath  interest  in  such  life  or  event,  v-   Kymer,    10    B.  &  C.  724.     Insurance 

DO  greater  sum  shall  be  recovered  or  re-  by  a  creditor;  2  Park,  Ins.  640;  Godsall 

ceived  from  the  insurers  than  the  amount  J   Boldero,  9  East,  72 ;  Holland  r.  Smith, 

or  value  of  the  interest  of  the  insured  in  6  Esp.   R.   11;  Van    Lindenau  ».   Deabo- 

■uch  life  or  other  event  ;*'  In  order  to  ren-  rouffh.  3  C.  &  P.  353;  8  B.  &  C.  586;  3 

^r  a  policy  on  the  life  of  a  third  person  M.&R.  45,  S.  C. 
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19.  Plea  to  a  Declaration  on  an  Insurance  on  Life,  that  the  Anstoere 

of  the  Medical  Referees  were  untme.  (e) 

The  defendant,  by his  attorney,  as  to  the  said  first  count,  saith 

that  before  the  making  of  the  said  policy  of  insurance  in  the  said  first 
count  mentioned,  tand  before  the  said  company  became  such  assurers  as 
aforesaid,  to  wit,  on  [^c]  they  requi^red  the  plaintiff  to  give  to  them  the 
said  company  references  to  two  persons  of  good  repute,  one  of  the  medi- 
cal profession,  in  order  that  the  said  company  might  ascertain  the  then 
and  ordinary  state  of  the  health  of  the  said  Earl,  and  then  notified  to  the 
plaintiff  that  they  tlie  sai4  company  required  that  such  persons  so  to  be 
referred  to  should  respectively  answer  certain  questions  to  be  submitted 
to  them  by  the  scdd  company  touching  the  health  of  the  said  Earl,  and 
which  questions  were  then  specified  and  made  known  to  the  plaintiff,  one 
of  such  questions  being  whether  there  was  any  thing  in  the  habits  of  living 
of  the  said  Earl  which,  in  the  opinion  of  such  respective  referees,  had  a 
tendency  to  shorten  his  life ;  and  another  of  such  questions  being,  whether 
such  parties  so  to  be  referred  to  respectively,  knew  any  reason  why  an 
assurance  on  the  life  of  the  said  Earl  would  be  more  than  usually  hazard- 
ous ;  and  it  was  then  agreed  and  determined,  by  and  between  the  plaintiff 
and  the  said  company,  that  the  answers  to  be  given  by  such  respective 
referees,  if  the  same  should  be  satisfactory  to  the  said  company,  should 
be  deemed  to  be  and  should  be  the  basis  and  part  of  the  terms  of  the  said 
contract  of  insurance  in  the  event  of  the  said  company  agreeing  to  be- 
come such  assurers  as  aforesaid  ;  and  the  defendant  further  saith,  that  in 
pursuance  of  said  requisition  and  agreement,  the  plaintiff  then  referred 
the  said  company  to  certain  persons,  to  wit,  one ,  doctor  of  medi- 
cine, being  of  the  medical  profession^  and  one  R.  S.,  esquire^  as  two  per- 
sons who  w6uld  answer  the  said  questions,  in  order  to  enable  the  said 
company  to  ascertain  the  then  and  ordinary  state  of  health  of  the  said 

Earl,   and  the  said  Dr. in  reply  to  the  said  question  herein-before 

first  above-mentioned,  which  was  then  submitted  to  him  by  the  said  com- 
pany, then  answered  and  declared  to  the  said  company,  that  so  far  as  the 

said  Dr. knew,  the  then  habits  of  living  of  the  said  Earl  had  no 

tendency  to  shorten  his  life  ;  and  the  said  Dr. in  reply  to  the  said 

question  hereinbefore  secondly  above-mentioned,  which  was  also  then 
submitted  to  him  by  the  said  company,  then  answered  and  declared  to  the 
said  company  that  he  the  said  Dr. knew  of  no  reason  why  an  as- 
surance on  the  life  of  the  said  Earl  would  be  more  than  usually  hcusard- 
ous  ;  and  the  said  R.  S.,  in  answer  to  the  said  question  hereinbefore  first 
above-mentioned,  which  was  then  submitted  to  him  by  the  said  company, 
then  answered  and  declared  to  the  said  company,  that  there  were  not 


(e)  This  form  was  used    in   a' case  in  dition  precedent  or  essealial  to  the  Talidi< 

which  the  poJicy  did  not  expressly  render  ty  of  the  policy,  or  mention  such  certifl' 

the  truth  of  the  medical  certificate  a  con-  cate  :  see  next  form. 
^  [t330] 
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any  thing  in  the  habits  of  living  of  the  said  Earl  which  the  said 
R.  S.  was  of  opinion  had  a  tendency  to  shorten  the  life  of  the  said  Earl ; 
and  the  said  R.  S.  in  answer  to  the  said  question  hereinbefore  secondly 
above-mentioned,  which  was  then  submitted  to  him  by  the  said  company, 
then  answered  and  declared  to  the  said  company  that  he  the  said  R.  S. 
did  not  know  any  reason  why  an  assurance  on  the  life  of  the  said  Earl 
would  be  more  than  usually  hazardous ;  and  the  said  policy  was  aflter- 
wards,  to  wit,  on  [^c*]  made,  and  the  company  became  such  tassurers  as 
aforesaid  on  the  faith  of  the  said  answers  so  given^s  aforesaid  ;  and  the 
defendant  further  salth  that  the  said  answers  so  given  as  aforesaid  were 
false  and  untrue  in  this,  to  wit,  that  the  said  Earl  had  been  and  was  Iqng 
before  and  at  the  time  last  aforesaid  in  the  habit  of  swallowing  and  taking 
large  and  excessive  doses  and  quantities  of  opium,  laudanum  and  other 
injurious  and  pernicious  substances  and  drugs,  having  a  material  tendency 
to  impair  his  health  and  shorten  his  life,  and  by  means  thereof  the  said 
insurance  on  the  life  of  the  said  Earl  was,  at  the  time  of  the  making  of 
the  said  policy,  more  than  usually  hazardous,   and  which  said  habit  and 

the  said  hazardous  nature  of  the  said  insurance  the  said  Dr.  — '• and 

the  said  R.  S.  at  the  time  of  giving  their  said  answers  respeq^ively  as 
aforesaid  well  knew,  and  the  said  company  at  the  time  of  making  the  said 
policy  were  wholly  ignorant  of  the  same,  and  by  means  of  the  premises 
the  said  company  were  misled  and  deceived,  and  the  policy  is  void  ;  and 
this  the  defendant  is  I'eady  to  verify. 


20.  Plea  in  an  Action  on  a  Life  Policy  tliat  the  Declaration  as  to 
the  Health  of  the  Person  whose  life  was  assured,  wasfalse,  contrary 
to  th&  Policy.  (/) 

And  tlie  defendant,  by  — —  his  attorney,  as  to  the  first  count  of  the 
said  declaration,  says  that  the  said  declaration  in  the  said  policy  mention- 
ed and  referred  to  in  the  said  declaration  in  this  cause  mentioned,  did  not 
contain  a  true  and  faithful  representation  of  the  facts  according  to  the 
true  intent  and  meaning  of  the  said  policy,  (f)  but  on  the  contrary  there- 
of contained  an  untrue  and  unfaithful  representation  of  the  facts  in  this, 
to  wit,  that  he  the  said  T.  B.  at  the  time  .of  the  making  the  said  declara- 
tion in  the  said  policy  mentioned  and  referred  to,  was  not  in  a  sound  and 
perfect  state  of  body,  but  on  the  contrary  thereof  the  said  T.  B.  thereto- 
fore and  for  a  long  time,  to  wit,  for  twenty  years  previously  to  the  time  of 
making  the  said  declaration,  had  been  and  tfa^n  was  [predisposed  to  a  disease 
tending  to  shorten  life  (g)] ;  and  this  the  defendant  is  ready  to  verify,  &c. 


^  

(/)  Thia  wa«  pleaded  in  a  case  where         (jfi  Another  plea  was  '*  afflicted  with  a 

the  policy  contained  an  exprens  stipulation  disease  tending  to  shorten  life ;"  and  anoth- 

tbat  the  deolaratioo  as  to  health  thoald  be  er  «  afflicted  with  symptoms  of  a  disease 

true.  tending  to  shorten  life." 

Vol.  I.  46  [t381] 
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21.  TTiat  the  Declaration  as  to  Health  was  not  signed  by  the  tisual 
medical  attendant  of  the  party  as  required  by  the  rules  of  the  Com- 
pany. (A) 

And  for  a  further  plea  in  this  behalf  as  to  the  said  first  count  of  the  said 
declaration,  the  defendant  sajs  that  before  the  granting  of  the  said  insu- 
rance fand  making  of  the  said  policy  in  the  said  declaration  mentioned, 
to  wit,  on  [Sfc]  the  said  company  caused  to  be  delivered  to  the  plaintiflf 
a  certain  document,  being  one  of  the  documents  mentioned  and  referred 
to  in  the  said  policy,  containing  divers  matters  therein,  to  be  signed  by 
the  [usual  (t)]4nedica]  attendant  of  the  said  T.  B.  before  the  said  compa- 
'  ny  would  make  the  said  policy.  [And  the  plaintiff  then  had  notice  that 
the  said  company  required  that  the  said  document,  the  same  being  mate- 
rial in  reference  to  the  health  of  the  said  T.  B.  should  be  signed  by  his 
usual  medical  attendant  (t)]  ;  and  the  defendant  says,  that  thereupon  the 
said  document,  with  the  matters  therein  contained,  was  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  delivered  by  the  said  plaintiff  to 
the  said  company,  signed  by  one  G.  R.  as  and  for  the  medical  attendant 
"of  the  said  T.  B.,  and  being  one  of  the  documents  in  the  said  policy  men- 
tioned and  referred  to ;  and  the  defendant  further  says,  that  the  said 
company  and  the  defendant,  confiding  in  the  authenticity  of  the  said  doc- 
ument, and  believing  the  same  was  signed  by  the  [usual  (i)]  medical  at- 
tendant of  the  said  T.  B.  as  aforesaid,  the  defendant  made  the  said  policy 
in  the  said  declaration  mentioned  as  aforesaid  ;  whereas  in  truth  and  in 
fact  at  the  time  the  said  G.  R.  signed  the  said  document  and  the  matters 
therein  contained  as  aforesaid,  the  said  G.  R.  was  not  the  [usual  (i)]  medi- 
cal attendant  of  the  said  T.  B.  according  to  the  true  intent  and  meaning 
of  the  said  policy,  [but  a  certain  pther  person  then  living,  then  had  been, 
and  was  his  usual  medical  attendant  (t)] ;  wherefore  the  said  policy  was 
and  is  void  in  law ;  and  this  the  defendant  is  ready  to  verify. 


22.  Pka  that  a  material  fact,  viz.  a  pernicious  habit  of  the  Person 
whose  life  was  insured^  was  not  communicated  to  the  Defendant,  {k) 

And  for  a  further  plea  to  the  said   first  count,  the  defendant  saith  that 
long  before  and  at  the  time  of  the  making  of  the  said  policy  of  insurance 


{h)  See  Everett  v.  Desborough,  5  Bing.  did   not   coDtain  tbo  words  bctweeo  the 

503;  3  M.   &  H.    190,   S.  C.     An4.even  brackets. 

where  the  office  do  not  exprcRsly  require  (k)  The  concealment  or  even  non-com- 

that  the  certificate  as  to  health  be  signed  inunication  of  a   material    fact    known  to 

by  the  usual  medical  attendant,  the  policy  the  person  asuuring,  or  to  the  person  whose 

may  be  avoided  by  a  wilful  oniissfon  tore-  life  is  insured,  or  the  medical  referee,  will 

fer  to  him  and  a  reference  to  another  medi-  avoid   the  policy,  though  effected  for  iba 

cal  person  1«B8  acquainted  with  the  utate  of  benefit  of  a  third   person  not   acquainted 

health  ;  Maynard  v.  Rhode,  1  C.  &.P.  360;  with  the  facts,  &c.  and  though  no  fraud  bo 

5  D.  ^'  R  266,  S.  C.  intended,  and  the   party  knowing  the  faet 

(i)  The  above  plea  was  framed  by  an  were  not  aware  that  it  was  material  \  Blor- 

able  pleader  and  settled  by  counsel.     It  rison  r.   Musprt^tt,  4  Bing.  60;   12  Moor. 
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in  the  said  first  count  mentioned,  the  said  Earl  had  been  and  was  in  the 
habit  of  swallowing  and  taking  frequently  and  from  time  to  time  divers 
large  and  excessive  quantities  and  doses  of  opium,  laudanum  and  other 
pernicious  substances  and  drugs,  having  a  material  tendency  to  impair  the 
health  and  shorten  the  life  of  the  said  Earl,  and  which  said  habit  was  a 
finct  materia]  and  necessary  to  be  made  known  to  the  said  company  be- 
fore the  making  of  the  said  policy,  in  order  to  enable  them  rightly  and 
adequately  to  estimate  the  frisk  to  be  by  them  incurred  in  the  event  of 
their  making  the  said  policy  of  insurance,  and  for  their  due  security  in 
that  behalf;  and  the  defendant  further  saith  that  the  plaintiffs  did  not  nor 
did  either  of  them,  nor  did  any  other  person  at  any  time  before  the  mak- 
ing of  the  said  policy,  communicate  to  the  said  company  the  said  last- 
mentioned  fact,  but  the  said  company  at  the  time  of  the  making  of  the 
said  policy  were  wholly  ignorant  of  the  same,  and  by  reason  of  the  prem- 
ises and  of  the  non-communication  of  the  said  fact  by  the  said  plaintiffs  to 
the  said  company  as  aforesaid,  the  said  policy  was  and  is  wholly  null  and 
void ;  and  this  the  defendant  is  ready  to  verify,  &c. 


23.   That  a  material  fact,  viz.  a  known  Malady  was  not  cotn- 

municated. 

And  for  a  further  plea  to  the  said  first  count,  the  defendant  saith  that 
long  before  and  at  the  time  of  making  of  the  said  policy  of  insurance  in 
the  said  first  count  mentioned,  the  said  Earl  had  been  and  was  subject  to 
and  also  frequently  and  from  time  to  time  afflicted  with  a  certain  disorder 
or  malady,  to  wit,  rheumatism,  as  he  well  knew,  which  was  a  fact  mate- 
rial and  necessary  to  be  made  known  to  the  said  company  before  the 
making  of  the  said  policy,  to  enable  them  rightly  and  adequately  to  esti- 
mate the  risk  to  be  by  them  incurred  in  the  event  of  their  making  the 
said  policy  of  insurance,  and  for  their  due  security  in  that  behalf;  and  the 
defendant  further  says,  that  the  said  plaintiffs  before  and  at  the  time  of 
I  the  making  the  said  policy  wholly  neglected  and  omitted  to  apprise  and 
inform  the  said  company  of  the  said  last-mentioned  fact,  and  the  same 
was  not  at  any  time  before  the  making  of  the  said  policy  of  insurance  in 
any  manner  communicated  to  the  said  company,  bdt  the  said  company 
were,  at  the  time  of  the  said  policy,  wholly  ignorant  of  the  same,  and  by 
reason  of  the  said  premises  and  of  the  non-communication  of  the  said  last- 
mentioned  fact  by  the  plaintiffs  to  the  said  company  as  aforesaid,  the  said 
policy  was  and  is  wholly  null  and  void  ;  and  this  the  defendant  is  ready 
to  verify,  &c. 


231;  Von  Lindenau  v.  Desborough,  3  M.    6  C.  &  P.  3.     Non-communicBtion  by  a 
&  R.  45;  8  B.  &  C.  586 ;  3  C.  &  P.  350,    party  of  his  former  insanity  ;  Swete  v.  Fair- 
8-  C. ;  Everettv.  Detborough,5Bing.  503;     fie,  6  C.  &.  P.  1. 
3  M.  dt  P.  190 ;  Williamsi?.  Duckett,cited 

[t833] 
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24.  That  the  Policy  was  obtained  by  Fraud. 

And  for  a  further  plea  to  the  said  first  count,  the  defendant  saith  that 
the  said  company  were  induced  to  make  and  enter  into  the  said  policy, 
and  the  said  policy  was  effected  with  and  obtained  from  the  said  company 
by  the  plaintiifs  through  and  by  means  of  the  fraud  and  covin  of  the 
plaintiffs  in  that  behalf ;  and  this  the  defendant  is  ready  to  yerify,  &c. 


tJUDGMENT  RECOVERED. 


[It  is  clear  that  this  must  now  be  pleaded  specially,  in  order  to  enable 
the  defendant  to  avail  himself  of  this  ground  of  defence.  A  plea  that 
there  is  a  pending  undecided  action  for  the  same  demand  is-in  abatement ; 
see  Form  11,  ante,  201.  See  in  general  as  to  the  above  plea,  I  Saund. 
92,  n* ;  Chit.  jun.»Contr.  2d  ed.  610  to  613 ;  forms,  &c.  Lord  Bagot  v. 
Williams,  3  B.  &  C.  236 ;  5  D.  &  R.  87,  S.  C. ;  Plummer  r.  Woodbume, 
4  B.  &  C.  625  ;  7  D.  &  R.  25.  Plea  of  judgment  recovered  by  assignees 
of  a  bankrupt.  Biggs  v.  Cox,  4  B.  &  C.  920.  Plea  that  in  a  former  ac- 
tion defendant  paid  a  sum  into  Court,  with  costs,  in  satisfaction.  Power 
V.  Butcher,  10  B.  &  C.  329.  When  it  will  he  presumed  that  the  debt  was 
recovered  in  the  former  action.  Lord  Bagot  r.  Williams  ;  Hadley  p.  Green, 
2  C.  d&  J.  374.  Effect  of  having  offered  evidence  in  first  action,  Stafford 
V.  Clarke,  2  Bing.  382 ;  9  Moor,  738,  S.  C.  Recovery  of  nominal  dama- 
ges in  first  action,  when  no  bar  to  further  suit.  Godson  r.  Smith,  2  Moor, 
157 ;  Lechmere  r.  Fletcher,  1  C.  &  M.  623.  Verdict  for  defendant  in 
first  action  on  the  merits,  a  defence  if  pleaded,  Chit.jun.  Contr.  2d  ed. 
612  ;  Plummer  v.  Woodburne,  ubi  supra;  Vooght  r.  Winch,  2  B.  &  AI. 
662 ;  Novelli  v.  Rossi,  2  B.  &  Ad.  757.  If  the  defendant  be  bound  to 
plead  issuably,  and  falsely  plead  judgment  recovered,  the  plaintiff  may 
sign  judgment ;  1  Chit.  Arch.  4th  ed.  239.  But  in  Poole  ».  Salter,  2  C. 
&  J.  85,  2  Tyr.  139,  1  Dowl.  P.  C.  297,  S.  C,  the  Court  refused  to  set 
aside  a  plea  of  judgment  recovered,  on  afiidavit  of  its  being  totally  false, 
though  there  did  not  remain  time  for  the  plaintiff  to  get  judgment  in  the 
term,  he  having  neglected  to  take  the  regular  steps  for  that  purpose  in 

the  earlier  part  of  the  term.] 
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1 .  Plea  of  Judgment  recovered  for  the  Debt. 

In •  On  [^c] 

C.  D.  ^      The   defendant,  by his  attorney,  saith    that   the  plaintiff 

ats.  y  heretofore,  to   wit,  on  the  —  day  of ,  a.  d. ,  in  the 

A.  B.  J  Court  t)f  our  said  lord  the  king,  before  the  king  himself,  [or  if  the 

fmar^n    (1^1   J^^S^^^^  ^^^^  recovered  in  C,  P.  stctte  *'  in  the  Court  of  our 

lord  the  king  of  the  bench  at  Westminster ;"  or  if  in  the 

^JExchequer  state  "in  this  majesty's  Court  of  Exchequer  of  Pleas  at  West- 
minster,"] impleaded  the  defendant  in  an  action  on  promises,'  to  the  dam- 
age of  the  plaintiff  of  £ ,  for  the  not  performing  the  very  same  iden- 
tical promises  in  the  declaration  above  mentioned,  [or  if  the  judgment  in  the 

former  action  were  in  deht^  satf,  "  in  an  action  of  debt  for  the  detention  of 
the  moneys  in  the  said  declaration  above  mentioned,  and  for,  upon,  and 
in  respect  of  the  contracts  and  causes  of  action  in  the  said  declaration 
above  mentioned,"]  and  such  proceedings  were  thereupon  had  in  the  said 
action,  that  afterwards,  to  wit,  on  {^c.  day  of  signing  judgment  y]  the 
plaintiff,   by  the  consideration  and  judgment  of  the  said  ^last-mentioned] 

Court,    recovered  in  the  said  action  against  the  defendant  £ for  his 

damages  which  he  had  sustained  as  well  on  occasion  of  the  not  performing 
the  same  identical  promises  in  the  said  declaration  above  mentioned,  as 
for  bis  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended, 
[or  if  the  former  action  were  in  debt,  state  **  the  said  debt  or  moneys  in  the 

said  declaration  above  mentioned,  to  wit,  £ ,   as  also  £ for  his 

damages  by  him  sustained  as  well  by  reason  of  the  detention  thereof  as 
for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,"] 
whereof  the  defendant  was  convicted,  as  by  the  record  and  proceedings 
thereof  still  remaining  in  the  said  [last-mentioned]  Court  fully  appears ; 
which  said  judgment  is  in  full  force  and  unreversed  and  unsatisfied  ;  and 
this  the  defendant  is  ready  to  verify  by  the  said  record,  (m) 


0)  By  the  Pr.  Rules  of  H.  T.  1634,  r.  8,  that  there  is  no  such  record  or  entry  of  a 
"Where  a  defendant  shall  plead  a  plea  of  judgment  as  therein  stated  shall  be  at  Hb- 
judcment  recovered  in  another  Court,  he  eriy  to  sign  judgment  as  fur  wadt  of  a  plea, 
>haTl,  in  the  margin  of  such  plea,  state  the  by  leave  of  the  Court  or  a  judge.  The  oh- 
date  of  such  judgment ;  and  if  such  judg-  ject  of  this  rulo  was  tu  prevent  the  delay 
meot  shall  be  in  a  court  of  record,  the  arising  from  the  practice  of  pleading  judg- 
Mt>a&«r  of  the  roll  on  which  such  proceed-  ment  recovered  in  another  Court,  as  a 
ings  are  entered,  if  any  ;  and,  in  default  of  sham  plea,  to  gain  time.  It  does  not  ap- 
his so  doing,  the  plaintiff  shall  be  at  lib<  ply  to  the  case  of  a  plea  by  an  executor 
«rty  to  sign  judgment  as  for  want  of  a  plea  ;  that  another  creditor  has  recovered  judg- 
ftOd  in  case  the  same  be  falsely  stated  by  ment  against  him,  A^.. ;  aufe,  301,  note  (e). 
the  defendant,  the  plaintiff,  on  producing  The  marginal  note  may  be  thus—**  The 
>  certificate  from  the  proper  officer  m  per-  judgment  mentioned  in  this  plea  was  sign- 

■00  having  the  custody  of  the  records  or    ed  oa  the day  of— — ,a.  d. .  Tbe 

proceedings  of  the  Court  where  such  judg-     number  of  the  roll  is ." 

ment  is  alleged  to  have  been   recovered,  (m)  Obtain  counsers  signature. 
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2.  Replication  of  Nul  Tid  Record  to  Plea  of  Judgment  recovered  in 

the  same  Court, -^nfra. 

[Or  the  plaintiff,  instead  of  replying  thus,  may,  where  the  judgment  is 
pleaded  as  recovered  in  the  same  Court,  demand  of  the  defendant's  attor- 
ney a  note  in  writing  of  the  term  and  number  of  the  roll  whereon  the 
judgment  is  entered,  and  in  default  thereof  the  plea  is  not  to  be  receiTed, 
and  plaintiff  may  sign  judgment ;  R.  T.  5  &/  6  Geo.  2 ;  2  Arch,  bj  Chit 
4th  ed.  558.     The  demand  may  be  thus  : — 

In  the  K.  B.  [or  "  C.  P."  or  "  Exchequer  of  Pleas."] 

A.  B.  Vm  C«  D. 

I  do  hereby  demand  a  note  in  writing  of  the  term  and  the  number  of 
the  roll  whereon  the  supposed  recovery  in  the  plea  in  this  cause  mentioned 
is  entered  :  and  in  default  thereof  judgment  will  be  signed  as  for  wantof 

a  plea.     Dated  this day  of ,  ]835. 

To  Mr.  E.  F.  Yours,  &c. 

^  Defendant's 'attorney  [or  "'agent."]  G.  H. 

Plaintiff's  attorney  [or  "  agent."] 

tThe  plaintiff  saith  that  there  is  not  any  record  of  the  said  supposed  re- 
covery in  the  said  plea  mentioned  remaining  in  the  said  Court  here,  as 
the  defendant  hath  above  alleged  ;  and  this  the  plaintiff  is  readj  to  verify, 
when,  where,  and  in  such  manner  as  the  Court  here  shall  order,  direct, 
and  appoint ;  but  because  the  Court  here  are  not  yet  advised  what  judg- 
ment to  give   of  and  upon  the  premises,  a  day  is  therefore  given  to  the 

parties  aforesaid  here  until ,  to  hear  judgment  thereon,  for  that  the 

said  Court  here  are  not  yet  advised  thereof,  &c. 


3.  Replication  of  Nul  Tid  Record  to  Plea  of  Judgment  recovered 

in  another  Court,  (n) 

The  plaintiff  saith  that  there  is  not  any  record  of  the  said  supposed  re- 

covery  in  the  said  plea  mentioned  remaining  in  the  said  Court  of , 

at  Westminster  aforesaid,  as  the  defendant  hath  above  alleged  ;  and  this 
the  plaintiff  is  ready  to  verify,  when,  where,  and  in  such  manner  as  the 
Court  here  shall  order,  direct,  and  appoint ;  and  hereupon  the  defendant 

is  commanded  that  he  have  the  said  record  here  on ,  and  that  he 

fail  not  at  his  peril ;  the  same  day  is  given  to  the  plaintiff  at  the  same 
place. 

Cn)  Practice,  &4i.  hereon,  3  Arch,  by  Chit.  4th  ed?  560 ;  Forms,  &c.  Chit.  Forme,  969, 
370.     Sometimes  plaintifF should  new  assign. 
[t336] 
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LANDLORD  AND  TENANT. 


[The  general  effect  of  non  assumpsit  has  been  already  noticed  ;  see 
ant€j  203  to  205.  In  indebitatus  assumpsit  for  use  and  occupation,  that  plea 
would  put  the  plaintiff  on  proof  of  the  defendant's  tenancy  under  him, 
and  of  the  amount  of  rent.  Nil  habuit  in  tenementis  is  not  a  good  plea 
eit^ier  in  assumpsit  or  debt  for  use  and  occupation  ;  Curtis  v.  Spiity, 
1  Bing.  N.  C.  15 ;  4  M.  &  Scott,  554.] 


1.  Plea  that  the  Demise  was  not  in  writing y  according  to  the  Statute 

of  Frauds,  (o) 

The  defendant,  by his  attorney,   [as  to  the  said  first  count']   saith 

that  the  said  demise  in  the  said  [first  count]  mentioned  of  the  said  mes- 
suage therein  mentioned,  was  a  demise  or  lease  thereof  for  a  term  ex- 
ceeding the  term  of  three  years  from  the  making  thereof  as  aforesaid, 

to  wit,   the  term  of years  from  [^c]  and  that  such  demise  or  lease ' 

was  not  created  by  tany  deed,  or  made  or  created  by  or  put  in  any  wri- 
ting signed  by  the  plaintiff,  who  so  attempted  to  make  and  create  the 
same,  or  by  his  the  plaintiff's  agent  thereunto  lawfully  authorized  by 
writing ;  and  this  the  defendant  is  ready  to  verify,  (s) 


■ 

2.  Plea  that  the  Demise  was  subordinate  to  the   Grant  of  an  Ease- 
ment, and  was  not  under  Seal,  (p) 

And  for  a  further  plea  to  the  said  (first)  count  the  defendant  saiththat 
the  said  manor  was, a  manor  containing  divers,  to  wit,  32,000  acres  of 
land,  arid  the  said  messuage  or  tenement  in  the  said  agreement  mentioned 
then  was  a  small  house  taken  by  the  defendant,  and  intended  to  be  occu- 
pied by  hira   solely  for  the  more  convenient  enjoyment  of  the  exclusive 

right  or  liberty  in  the  said  Etgreement  mentioned,  to  be  demised  or  grant- 

"■ —  » — ' 

{o)  29  Car.  2,  c.  30,  8.  1,2;   Cases,  &c:  <f;>)  This  was  tho  form  of  plea  in  Fird  r. 

Chit,  jun  Contr.  2d  ed.  240  to  255  ;  Earl  of  Hiffginson,  1  Harr.  <&  W.  61 ;  S.  C.  2  Ad. 

Faloinuth  v.  Thomas^  1  C  &  M.  89  ;  form,  &.  K.  6%  ;  and   it  was   lield   good  on    de- 

&p*  id.  andante,  291.     The  above  plea  ap-  murrer.     The  declaration  was  in  assump- 

piies  in  cases  where  the  plaintiff  declares  sit  on  a  written  agreement  not  under  seal, 

Bpecially  on  a  parol  letting  for  more  than  to  let  a  messuage,  together  with  a  right  to 

three  years.     Under  the  statute,  such  a  let-  shoot,  sport,  &c.  ovor  a  manor,  at  an  en- 

tiog,  if  the  party  takes  possession,  operates  tire  rent.     The  plaintiff  declared  specially 

>8  a  demise  from  year  to  year,  on  the  t«rms  that   defendant   entered,  &a:.,  but   did  not 

"greed  upon.     Clayton  v.  Blakey,  8  T.  R.  pay  the  rent.     The  Court  held    that   the 

3;  De  Medina  v.  Folson,   Holt's  N.  P.  R.  grant,  being,  in  part,  of  an  incorporeal  he- 

47;  Edge  v.  Strafford,  I  C.  &.  J.  391.  reditament,  should  have  been  under  seal ; 

{9)  When  this  defence  is  admissible  un-  and  that  as  no  occupation   was  alleged,  00 

dsr  DOQ-assumpsit,  ante,  204  n,  2U4  r  ;  El-  rent  could   be   recovered  on  it ;  and   see 

"ou  V.  Thomas,  3  M.  &  W.  170  ;    John-  Mayor  of  Carraarihen  v.  Lewis,  6  C  &  |». 

ion  V.  Dodgson,  2  M.  &  W.  663.  608. 
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ed  to  him  in  and  over  the  said  manor,  and  that  the^said  agreement  in  the 
said  first  count  mentioned  was  an  agreement  under  the  respective  hands 
of  the  plaintiff  and  of  one  W.  as  the  agent  of  the  defendant  in  that  be- 
half, and  the  same  was  not  nor  is  sealed  with  the  seal  either  of  the  plain- 
tiflr  or  defendant,  or  of  any  person  or  persons  by  them  or  either  of  them 
thereunto  lawfully  authorized ;  wherefore  the  said  agreement  was  and  is 
Toid  in  law ;  and  this  the  defendant  is  ready  to  verify,  ^^c. 


3.  Plea  to  a  Special  Declaration  by  a  Landlord  against  his  Tenant 
for  non-payment  of  Rent; — That  the  Defendant  quitted  and 
Plaintiff  took  possession  of  the  Premises  by  way  of  Surrender^ 
before  the  Rent  became  due,  {q) 

The  defendant,  by his  attorney,  saith  that   before  the  said  snm  of 

tc€ ,  being  the  rent  in  the  said  declaration  mentioned,  accrued  or  be- 
came due,  to  wit,  before  the  said day  of ,  in  the  year  last  afore- 
said, that  is  to  say,  on  the  1st  day  of  August  in  that  year,  it  was  agreed 
by  and  between  the  plaintiff  and  the  defendant,  that  the  defendant  should 
quit  and  deliver  up  to  the  plaintiff,  and  that  the  plaintiff  should  take  the 
possession  of  the  messuage  and  premises,  with  the  appurtenances,  before 

the  said  day  of ,  a.  d. ,  to  wit,  on  the day  of ,  .a. 

D. .  and  that  in  consideration  thereof  the  defendant  should  be  di»- 

charged  from  all  liability  to  pay  any  further  rent  or  any  other  compensa- 
tion which  would  otherwise  become  due  for  the  occupation  of  the  said 
premises;  and  the  defendant  further  saith  that  in  pursuance  of  the  said 

agreement  he  the  defendant  afterwards,  to  wit,  on  the  said day  of 

,  A.  D.,  being  before  the  said day  of ,  in  the  year  last  afore- 
said, did  quit  and  deliver  up  possession  of  the  said  messuage  and  premi- 
ses, with  the  appurtenances,  to  the  plaintiff,  and  the  plaintiff  then  accept- 
ed such  possession  thereof,  in  pursuance  and  on  the  terms  of  the  said 
agreement,  and  in  discharge  of  the  liability  of  the  defendant  to  pay  any 
more  or  further  rent  or  compensation  for  the  said  messuage  and  premi- 
ses, and  the  plaintiff  then  entered  into  and  upon  the  said  messuage  and 
premises,  with  the  appurtenances,  and  thenceforth  hitherto  hath  remalnr 
ed  and  continued  in  possession  thereof;  and  this  the  defendant  is  ready 
to  verify,  &c. 

(q)  Sne  llie  dnelnruiion,  ante^  131,  Form  &c.  id. ;  2  Saund.  22;  Parnard  v.  Dathy, 

1.  This  in  pleaded  os  a  surrender  by  ope-  5  Taiinl.  27  ;  Sleph.  2d  ed.  432;  3d  ed. 
ration  of  law.  It  would  be  demurrable,  as  390.  Decisions  on  the  statute  of  frauds 
amounting  to  the  general  issue,  if  pleacled  as  to  surrenders,  Chit.  jun.  Conir.  2d  ed. 
to  an  indf^bitutus  count,  for  use  and  occu-  262  to  264.  Surrender  by  letting  the  pre- 
pation  ;  Wndililove  v  Bnrnett,  2  Bing.  N.  mises  to  another  party,  with  the  assent  of 
C.  538;  4  Dowl  347,  ante,  2U4  r.  A  sur-  the  defendant ;  Reeva  v.  Bird,  1  C.  M.  A 
render,  otherwise  than  by  operation  of  R.  31.  Surrender  to  operate  in  fitUtrt; 
law,  must  be  in  writing,  &c.  under  the  Weddall  r.  Capes,  1  M.  d^  W.  50.  Sur- 
stntute  of  frauds,  29  Car.  2,  c.  3,  and  must,  render  by  an  inconsistent  demise  to  the 
in  a  plea,  be  shown  to  be  in  writing,  and  defendant;  Ooe  drGray  v.  Stanioo,  IM. 
signed  ;  see  1  Saund.  235  b,  n.  9,276  a,  n.  A  W.695.     To   third  parties ;  Walker  r. 

2.  Mode  of  pleading  a  surrender  by  deed,     Richardson.  3  M.  dk  w.  882. 
[t338] 
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4.  Replication  to  the  above  Plea  of  Surrender  ; — Denial  that 

Plaintiff  took  Possession, 

And  the  plaiDtifF,  as  to  the  said  (first)  plea  of  the  defendant,  saith  that 

he  the    defendant  did  not  at   any  time  before  the  said  sum  of  £ ,  in 

the  said  declaration  mentioned,  accrued  due,  deliver  up  to  the  plaintiff, 
nor  did  the  plaintiff  accept  the  possession  of  the  said  messuage  and  pre- 
mises, or  any  part  thereof,  nor  did  the  plaintiff  at  any  time  before  the 
said  rent  accrued  due,  enter  into  and  upon  the  said  messuage  and  premi- 
ses, or  any  part  thereof,  in  manner  and  form  as  the  defendant  hath  above 
alleged  ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country, 
&c. 


t5.  Plea  to  a  special  Declaration  by  a  Landlord  against  his  Tenant 
for  Non-payment  of  Rent ; — That  the  Plaintiff  evicted  the  Defen- 
dant  from  the  Premises  before  the  Rent  accrued  due.{r) 

And  (for  a  further  plea)  the  defendant  says  that  before  the  said  rent 
in  the  said  declaration  mentioned,  or  any  part  thereof,  accrued  or  became 

due  and  payable  to  the  plaintitf,  to  wit,  on  the day  of i,  a.  i>. , 

the  plaintiff,  with  force  and  arnis,  6lc.  and  against  the  will  and  consent  of 
thQ  defendant,  wrongfully  entered  into  and  upon  *  the  said  messuage  and 
premises,  with  the  appurtenances,  and  then  ejected,  expelled,  put  out, 
and  amoved  the  defendant  from  the  possession,  use,  and  occupation  there- 
of, and  kept  and  continued  him  so  ejected,  expelled,  put  out,  and  amov- 
ed from  thence  hitherto,  and  the  defendant  hath  not  at  any  time  since 
such  entry  and  eviction,  had  any  use,  possession,  occupation,  or  enjoy- 
ment thereof,  or  derived  any  benefit  therefrom  ;  and  this  he  the  defendant 
is  ready  to  verify,  &-c. 


6.  A  Hmilar  Plea  showing  a  partial  Eviction,  whereupon  Defendant 

quitted  the  Remainder  of  the  Premises. (r) 

As  in  the  preceding  form  to  the  asterisk,  and  proceed  .'I  A  certain  close, 
parcel  of  the  said  premises,  and  which  had  been  and  was  demised  by  the 
plaintiff  to  the  defendant,  and  was  holden  by  the  defendant  with  and  as 
part  of  the  tenements  in  the  declaration  nientioned,  and  then  ejected,  ex- 
pelled, put  out  and  amoved  the  defendant  from  the  use,  possession,  occu- 
pation and  enjoyment  thereof,  whereupon  the  defendant  then  requested 
the  plaintiff  to  restore  to  him  the  defendant  the  possession  of  the  said 
close  so  being  parcel,  Sec,  but  the  plaintiff  then  refused  so  to  do,  where- 


(r)  Se«i  casei,  Chit,  jun-  Contr.  2d  ed.  pleaded  to  an  indebitatus  count  for  use  and 

^6,  264, 262 ;  see  the  declaration ,  anttf  p.  occupation  ;  Waddiiove  v.  Barnett,  2  Bing. 

1^7,  Form  1  ;  this  plea  would  be  demurra-  N.  C.  538 ;  4  Dowl.  347 ;  antef  204  r. 
ble,  as  aiDountinc  to   the  general  issue,  if 
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upon  the  defendant  then  and   before  the  said  sura  of  £ ,  or  any  part 

thereof,  accrued  due,  left  and  quitted  and  gave  up  the  possession  of  the 
residue  of  the  said  tenements  and  premises,  whereof  the  plnintiff  then 
had  notice,  and  the  defendant  hath  not  at  any  time  since  had  the  use,  pos- 
session, occupation,  or  enjoyment  of  any  part  of  the  said  tenements  and 
premises,  or  derived  any  benefit  therefrom  ;  and  this  [^•c.  conclude  iw  in 
last  form. 


fT.  To  a  special  Declaration  by  a  Landlord  against  his  Tenant  for 
Non-payment  of  Rent ;  Plea  that  the  Premises  became  uninhahi- 
table,  wherefore  Defendant  not  being  bound  to  repair^  quitted  ber 
fore  the  Rent  accrued  due.(t) 

And  the  defendant  says  that  there  was  not  at  any  time  during  the  con- 
tinuance of  the  said  tenancy  any  agreement  between  the  plaintiff  and  the 
defendant  that  he  the  defendant  should  repair  or  keep  in  repair  tlie  said 
premises  during  the  said  tenancy,  or  should  put  the  -^ame  in  good  order 
and  condition  in  the  event  of  the  same  becoming  in  the  state  hereinafVer 
mentioned,  or  remain  upon  the  said  tenements  notwithstanding  their  be* 
ing  in  such  order  and  state ;  and  the  defendant  further  saith  that  sAer- 
wards  and  before  the  said  rent  or  any  part  thereof  in  the  said  declara- 
tion mentioned  became  due  and  payable,  and  during  the  said  tenancy,  to 
wit,  on  [<^r.]the  said  premises,  with  the  appurtenances,  became  and  were 
ruinous,  decayed  and  greatly  out  of  repair,  and  in  bad  order  and  condi- 
tion, and  wholly  unfit  for  habitation,  without  the  defendant's  default,  and 
he  was  not  bound  to  repair  the  same,  and  the  same  could  not  be  put  in 
repair  and  rendered  convenient  and  comfortable  and  fit  for  occupation 
without  great  and  considerable  expense,  and  the  said  premises  have  re- 
mained in  such  state  from  thence  hitherto,  of  all  which  the  plaintiff  then 
had  notice,  and  thereupon  the  Sfiid  defendant,  not  being  able  to  occupy 
and  inhabit  the  said  premises  during  such  holding,  afterwards  and  within 
a  reasonable  time  after  the  same  became  in  such  bad  repair,  state,  and 
condition,  and  whilst  the  said  premises  were  in  such  state  and  condition, 
and  before  the  said  rent  or  any  part  thereof  accrued  due,  to  wit,  on  the 
day  and  year  last  aforesaid,  ofiered  to  the  plaintiff  to  quit  and  deliver  up 
to  him  the  possession  thereof,  and  was  obliged  to  quit  and  then  quitted 
the  same,  and  hath  not  at  any  time  since  used  or  occupied  the  said  premi- 
ses, or  any  part  thereof,  or  derived  any  benefit  therefrom  ;  and  this  the 
defendant  is  ready  to  .verify,  &c. 

'  »  .1.1  ^^».«» 

(0  Collinsi;.  Barrow,  1  M.&  Rob.  112;  shall,  4  C.  &  P.  65  ;  cited  Chit.  jiio.Contr. 

Edwards  r.  llelheringion,  7  D.   &  R.  117;  2d  ed.  269;  see  note  to  the  last  form.. 
Ry.  <&  M.  268,  S.  C;  Salisbury   r.  Mar- 
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7  a.  Plea  that  the  Defendant  became  Bankrupt^  thai  the  Assignee 
declined  the  Lease,  and  thereupon  Defendant  tendered  it  to  the 
Plaintiff. 

See  form,  &c.  Worthington  «•  Prince,  4  Dow]:  243. 


fS.  Plea  to  Declaration  for  Use  and  Occupation ; — That  Plaintiff 
was  satisfied  part  of  the  arrears  of  Rent  under  a  Distress  made 
by  him. 

And  for  a  further  plea  as  to  the  sum  of  jf  100,  parcel  of  the  said  sum 
of  money  in  the  said  declaration  first  mentioned,  the  defendant  saith  that 
the  plaintiff  ought  not  to  maintain  his  action  thereof  against  him,  because 
he  saith  that  heretofore  and  before  the  defendant  had  held,  used,  occupi- 
ed, possessed  or  enjoyed  the  said  messuage  and  premises,  with  the  appur- 
tenances, or  any  part  thereof,  as  in  the  said  declaration  mentioned,  to 
to  wit,  on  [Sfc]  the  plaintiff  demised  the  said  messuage  and  premises  in 
the  said  declaration  mentioned  to  the  defendant  for  the  term  of  one  year 
then  next  following,  and  so  from  year  to  year  for  so  long  a  time  as  the 
plaintiff  and  defendant  should  respectively  please,  at  and  under  the  yearly 
rent  of  X200,  payable  half-yearly  in  each  year  of  the  said  tenancy,  to 
wit,  on  [4*^*1  <^n<l  ^^  14'^'h  &nd  that  the  defendant  held,  occupied  and 
enjoyed  the  said  messuage  and  premises  in  the  declaration  mentioned 
under  the  said  demise ;  and  the  defendant  further  saith,  that  afterwards 
and  after  the  said  sum  of  £l(H},  parcel  ^.c.  of  the  rent  aforesaid  had 
become  due   and   payable  to  the  pjaintiff,  for  one  half-year  of  the   said 

tenancy,  ending  on  the day  of r-,  a.  d. ,  under  and  by  virtue 

of  the  said  deniise^to  wit,  on  [^c]  the  plaintiff  took  and  distrained  for 
and  on  account  of  the  said  sum  of  <£100,  parcel  &c.  of  the  rent  afore- 
said, divers  goods  and  chattels  of  the  defendant,  then  being  in  and  upon 
the  said  messuage  and  premises,  and  liable  to  be  distrained  as  aforesaid, 
and  of  sufficient  value  to  satisfy  and  discharge  the  said  sum  of  J^lOO, 
parcel  &c.  of  the  rent  aforesaid,  and  the  costs  of  taking,  keeping  and 
selling  and  appraising  the  said  distress,  and  that  afterwards  and  before 
the  commencement  of  this  suit,  to  wit,  on  [^c]  the   plaintiff  sold  and 
disposed  of  the  said  goods  and  chattels  under  and  by  virtue  of  such  dis- 
tress as  aforesaid,  for  divers  sums  of  money,  amounting  in  the  whole  to 
a  large  sum  of  money,  to  wit,  the  sum  of  ^120,  being  more  than  was  suf- 
ficient to   pay  and  satisfy  the  said  arrears  of  the   rent  aforesaid,  and  all 
costs,  charges  and   expenses   incident  to  the  said  distress,  and  of  the 
necessary  sale  and  disposal  thereof;  and  the  defendant  in  fact  saith,  that 
aflerwards  and  before  the  commencement  of  this  suit,  to  wit,  on  the  day 
and  year  last  aforesaid,  the  plaintiff,  out  of  and  with  a  part  of  the  pro- 
duce of  the  said  goods  and  chattels  so  sold  by  him  as  aforesaid,  paid  and 
satisfied  the  said  sum  of  i^lOO,  parcel  &c.  of  the  rent  aforesaid,  and  the 
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charges  of  the  said  distress,  appraisement  and  sale ;  and  the  defendant 
avers  that  the  said  sura  of  i£IOO,  parcel  Slc.  of  the  rent  aforesaid,  accrAd 
and  became  due  for  the  same  identical  period  of  time  for  and  in  respect 
of  which  the  plaintiff  claims  the  said  sum  of  .£100  in  the  introductory 
part  of  this  plea  mentioned,  for  the  use  and  occupation  of  the  said  mes- 
suage and  premises  as  in  the  said  declaration  mentioned ;  and  this  the 
defendant  is  ready  to  verify  ;  wherefore  [^c. 


f 9.  Plea  to  a  Declaration  for  Use  and  Occupation ; — TTiai  Defend- 
ant held  upon  the  Dsrms,  that  on  quitting  he  should  be  entitled  to 
a  certain  Sum  for  the  Fixtures  he  had  bought  of  Plaintiffs  claim- 
ing a  Set-off  for  the  Amount. 

The  defendant,  by his  attorney,  as  to  the  said  supposed  promises, 

so  far  as  they  relate  to  the  sum  of  <£6  ISs.  parcel  of  the  said  sum  of  jTSO 
in  the  said  declaration  first-mentioned,  saith  that  the  plaintiff  ought  not 
to  maintain  his  action  thereof  against  him,  because  he  saith  that  he  held 
and  enjoyed  the  said  messuage  in  the  declaration  mentioned,  as  such 
tenant  thereof  to  the  plaintiff,  during  the  time  the  said  sum  of  £^  135., 
parcel  dz^c,  was  accruing  and   accrued  due,  under  and  by  virtue  of  a 
certain  agreement  in  writing  theretofore,  to  wit,  on  tlie  11th  of  Decem- 
ber, 1833,  made  between  the  plaintiff  of  the  one  part  and  the  defendant 
of  the  other  part,  and  whereby  the  plaintiff  agreed  to  let  and  the  defen- 
dant agreed  to  take  the  said  messuage  and  premises  at  and  for  the  annual 
rent  of  jC40,  payable  quarterly,  the  first  payment  thereof  to  commence 
and  become  payable  at  Lady-day  then  next,  and  the  defendant  thereby 
agreed  to  pay  the  said  rent,  as  also  the  sewers  rate,  and, all  other  parlia- 
mentary and  parochial  taxes,  which  were  then  or  thereafter  should  be 
imposed   and  levied  on  the   said  premises  ;  and  also  to  pay  £,1  for  cer- 
tain fixtures  then  in  the  said  messuage,  that  is  to  say,  by  the  payment  of 
£A,  part  thereof,  on  the  signing  of  the  said  agreement,  and  the  remaining 
sum  of  J^3  on  or  before  Lady-day  then  next,  and  the   plaintiff  thereby 
agreed  to  return  the  said  sum  of  £1  for  the  said  fixtures,  on  the  defend- 
ant quitting  the  said  tenancy,  first  deducting  .£5  per  cent,  therefrom  for 
the  wear  and  tear  of  the  same ;  and  the  said  parties  did  thereby  agree  to 
put  an  end  to  the  said  tenancy  on  either  party  giving  three  months  pre- 
vious notice  ;  and  the  defendant  further  saith  that  he  held   and  enjoyed 
the  said  messuage  as  such  tenant  thereof  until  and  upon  the  25th  of  De- 
cember, A.  D.  1834,  when  the  same  was  duly  ended  and  determined  by 
three  months  previous  notice  given  by  the  defendant  to  the  plaintiff,  to 
wit,  on  the  24th  day  of  September,  in  the  year  last  aforesaid,  of  his  the 
defendant's  intention  to  quit  the  said  messuage  or  tenement  on  the  said 
25th  day  of  December,  1834;  and  the  defendant  avers  that  he  paid  the 
said  sum  of  £7  to  the  plaintiff  for  the  said  fixtures  at  the  times  and  in 
the  manner  in  the  said   agreement  specified,  and  at  the  determination  of 
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the  said  tenancy,  and  on  his  the  defendant's  then  quitting  the  said  mes- 
edtge,  he  left,  relinquished  and  gave  up  the  said  fixtures  to  and  for  the 
use  and  benefit  of  the  plaintiff;  and  the  plaintiff,  before  and  at  the  time 
of  the  commencement  of  this  suit,  was  and  still  is  indebted  to  the  plain- 
tiff for  the  same  by  virtue  of  the  said  agreement  in  a  large  sum,  equal  to 
the  said  sum  of  £6  135.,  parcel  &c.  and  all  damages  by  the  plaintiff  sus- 
tained on  occasion  of  the  non-performance  of  the  said  supposed  promise 
as  to  the  same  sum,  to  wit,  the  sum  of  <£6  13s.  tbeing  the  amount  so  to 
be  returned  and  repaid  by  the  plaintiff  to  the  defendant  for  the  said  fix- 
tures, less  the  said  deduction-of  £5  per  centum  therefrom  ;  and  the 
defendant  is  ready  and  willing  and  hereby  offem  to  set  off  and  allow  to 
the  plaintiff  out  of  the  sum  so  due  to  the  defendant  the  said  sum  of 
<£6  135.  parcel,  &c.  and  such  last-mentioned  damages ;  and  this  the  de- 
fendant is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  plaintiff 
ought  to  mainttiin  Ids  action  thereof  against  him,  &c. 


10.  Plea  to  Form  4,  arite,  139,  for  not  repairing ; — Denial  of 

Tenancy. 

And  for  a  further  plea  to  the  said  first  count  the  defendant  saith  that 
he  did  not  become  nor  was  he  tenant  to  the  plaintiff  of  the  said  messuage 
aud  premises  upon  and  subject  to  the  terms  in  the  said  first  count  men- 
tioned in  that  behalf;  and  of  this  the  defendant  puts  himself  upon  the 
country,  &c. 


H.  Pha  to  Form  4,  ante,  139 ; — That  Defendant  kept  the  Premises 

in  tenantable  rq^air.  {v) 

And  for  a  further  plea  to  the  said  first  count,  the  defendant  saith  that' 
he  did  at  all  times  during  the  said  tenancy,  and  during  the  time  in  the 
[declaration]  In  that  behalf  mentioned,  keep  the  said  tenements  in  tenant- 
able  repair,  order,  and  condition,  according  to  his  said  promise  [iravcrs- 
ing  the  words  in  the  declaration]  ;  and  of  this  the  defendant  puts  himself 
upon  the  country,  &c. 


12.  Plea  to  Form  5,  ante,  139  ; — That  Defendant  used  the  Premises 

in  a  tenantlike  manner,  (x) 

And  for  a  further  plea  to  the  said  first  count  the  defendant  saith  that 
he  did  at  all  times  during  the  continuance  of  his  said  tenancy,  and  during 
the  time  in  that  behalf  mentioned  in  the    said  [declaration] ^  use  the  said 


(tt)  If  tlie  liability  to  repair  and  non-re-     ment   of    money    into   Court,   instead    of 
pair  be   admitted,   the   defendant   should     pleading  as  above, 
pay  money  into  Court  on  the  plea  of  pay-         (i)  See  supra,  note  (m). 
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messuage  and  premises,  with  the  appurtenances,  in  a  tenantlike  and  pro- 
per manner,  according  to  his  said  promise ;  and  of  this  the  defendant  ppts 
iiimself  upon  the  country,  &c. 


13.  Plea  to  an  Action  on  an  Agreement,  for  not  cultivating,  fyc.  in 
the  manner  prescribed  (see  ante,  140,  Form  6) ; — Denial  of  the 
Breaches, 

And  the  defendant,  by his  attorney,  as  to  the  said  supposed  breach 

of  promise  in  the  declaration  [or  '*  first  count"  |j£r5^/y  assigned,  says  that 
the  plaintiff  ought  not  to^oiaintain  his  aforesaid  action  thereof  against  him, 
f  because  he  saith  that  he  the  defendant  did,  after  the  said  crop  of  wheat 
was  grown  on  the  said  arable  land  as  aforesaid,  let  the  said  land  remain 
at  fallow  and  out  of  tillage  for  one  year,  according  to  the  said  agreement 
and  his   said  promise  ;  and  of  this  the    defendant  puts  himself  upon   the 

country,  &c. ;  and  as  to  the  said  supposed  breach  of  promise  in  the  ^ 

secondly  above  assigned,  the  defendant  saith  [S^c^  actio  non,  and  proceed^ 
denying  the  several  breaches^ 


14.  Plea  to  a  Declaration  (ante,  143,  Form  7,) /or  not  cultivating  a 
Farm  according  to  the  Custom  set  out ; — Denial  of  the  Custom,(y) 

And  for  a  further  plea  in  this  behalf  [or  '^  to  the  said  first  count"]  the 
defendant  says  that  according  to  the  course,  of  good  husbandry,  and  the 
custom  of  the  country  where  the  said  farm  and  lands  were  and  are  so 
situate  as  aforesaid,  it  was  not  the  duty  of  the  defendant  to  have  had 
about  one  half  only  of  the  said  arable  land  in  corn,  and  one-fourth  past 
thereof  in  seeds  eaten  by  cattle,  and  the  remaining  one-fourth  part  there- 
of in  tur'hips,  or  to  have  been  fallow  in  each  and  every  year  of  the  said 
tenancy,  in  manner  and  form  as  the  plaintiff  hath  above  alleged ;  and  of 
this  the  defendant  puts  himself  upon  the  country,  &c. 


{y)  See   an^e,  144,    ii- (9)>     The   above  the  defendant  had  more    than  one-half  in 

form  is   from    Angerstein    v.  Handson,  1  corn,  &c.  &c.     The  defendant  pleaded  as 

Gale,  9;  1  C.   M.  <&  R.   789,  S.  C.     That  above,   traversing   the   custom.      At  the 

was   an  action  for  not   cultivating  a   farm  trial  the  jury  found  that   the  custom  was 

according  to  the  course  of  good  husbandry  not  as   the  plaintiff  had  alleged,  but  that 

and  the  custom  of  the  country.     The  dec-  the  farm  had    been  cultivated   contrary  lo 

laration  stated,  that  according  to  the  course  the  course  of  good  husbandry  in  the  neigb- 

of  good    husbandry  and  the  custom  of  the  borhood  :  Held,  that  the  plaintiff  had  tied 

country,  the  defendant  ought  to  have  had  himself  up  to  the  precise  custom  stated  in 

about  one-half  only  of  the  arable  lands  io  the  declaration,  and  having  failed  to  prove 

corn,  &c. ;  and  alleged   as  a  breach,  that  it,  was  doc  entitled  to  recover. 
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19>  Pka  to  a  general  form  of  Declaration  (ante,  143,  144,  Form  7,) 
for  not  cultivating  according  to  the  Custom  of  the    Country ; — 
That  Defendant  did  so  cultivate. 

And  for  a  further  plea  in  this  behalf  the  defendant  saith  that  he  did, 
during  the  continuance  of  the  said  tenancy,  and  during  the  time  in  the 
[declaration']  in  that  behalf  mentioned,  manage,  use,  and  cultivate  the 
said  farm,  lands,  and  premises  in  a  good  and  husbandlike  manner,  and 
according  to  the  custom  of  the  country  where  the  same  were  and  are  sit- 
uate as  aforesaid,  (z)  according  to  the  defendant's  said  promise;  and  of 
this  he  puts  himself  upon  the  country,  &.c. 


t  LIMITATIONS,  STATUTE  OF. 


1.  Plea  of  the  Statute  of  Limitations.^  {a) 

Plead  non  assumpsit,  as  ante,  205,  if  th^re  he  reason  to  deny  the  debt.] 
And  for  a  further  plea  (b)  in  this; behalf  the  defendant  saith  [or  if  the  sta- 
tute defeat  part  only  of  the  claim,  state  '*  as  to  the  said  supposed  causes  of 

action,  so  far  as  they  relate  to  the  sum  of  .£ ,  parcel  of  the  moneys  in 

the  declaration  mention^,  the  defendant  saith  that  the  plaintiff  ought  not 
to  maintain  his  aforesaid  action  thereof  against  him,  because  he  saith,"] 
that  the  said  supposed  causes  of  action  in  the  said  declaration  mentioned 

["  as  to  the  said  sum  of  .£ ,  paicel,  &,e."]    did  not,  nor  did  either  of 

them,  accrue  (c)  to  the  plaintiff,    \omit  the  words  **  to  the  plaintiff,"  where 


(z)  Where   the   declaration    is  special,  Wm.  4,  c.  42,  s.  3,  limits  actions  on  s/^ecia/* 

showing  the  custom  and  iis  breach,  as  an-  ties.     It  is  clearly  necessary  to  plead   the 

f«,  144,  the  pica  should  be  special,  as  that  statute  specially  ;  but  the  staleness  of  a  de- 

dcfendnnt  had  not   more  than  onebalf  of  mand  may,   under  circumstances,   be  used 

the  said  arable  land  in  corn,  d^c.  as  an  argument  against  it  with   the  jury, 

■     (a)  21  Jhc.  1,  c.  16,  s.  3.     As  to  the  law  although  the  statute  be  not  pleaded  ;  Chit. 

on  this  subject,  see  Tidd,  9th  edit.  14  to  17;  jun.  Contr.  2d  ed.  579,627,628.  The  Court 

Stark.  Ev.  2d  ed.  tit.  '*  Limitations  ;"  Chit,  will  not  discharge  the  defendant  out  of  cus- 

jun.  Contr.  2d  ed.  626  to  656 ;  Ballantine  tody,  although   the  particulars  show  that 

on  the  Statute  of  Limitations.     Lord  Ten-  the  debt  is  more  than  six  years  old  ;  Pettier 

terdon's  act,  9  Geo.  4",  c.  14,  requires  that  v.  Macdonell,  1  Harr.  &  W.  189;  3  Dow^. 

a  promise  or  acknowledgment  within  six  P.  C.  583,  S.  C.     The  statute  must  be  re- 

Teors,  to  defeat  the  statute  of  James,  shall  plied  specially  to  a  plea  orset-ofi*,  in  order 

De  "  in  writing  and   signed   by   the  party  to  render  it  available  as  an  answer  thereto  ; 

chargeable  thereby;**  Chit.  jun.  Contr.  639^  Chappel  r.  Durston,  1  C.  &  J.  1. 

Edmunds  v  Downes,  2  C.  ^  M.  459  ;  but  {b)  No  summons  or  order  of  a  judge  is 

It  leaves  untouched   and  in  full  operation  necessary  to  plead  this  plea  with  nou  as- 

Ihe  effiict  of  part  payment  by  the  debtor,  or  sumpsit  or  a  set-off,  &c. ;  aiitej  24,  n.  (/), 

by  one  of  several  debtors,  of  principal  or  The  above  is  ao  '*  issuable  plea."     When 

interest;  see  the  cases,  Chit.  jun.  Contr.  defendant  allowed  to  add  the  plea  nfiet 

2d  ed.  648  ;  Tippets  v.  Heane,  1  C.  M.  A.  issue,  Uuber  r.  Steiner,  2  Dowl.  P.  C.  761. 

R.  252.     The  statute  3  &,  4  Wm.  4,  c.  27,  (0  This  form  applies  also  in  debt.  <<  Did 

limits  actions  and  suits  relating  to  real  pro-  not  within,  dtc.  promise,  &c."  is  also  good 

periy,  and  charges  thereon.     The  3^4  in  assampsit  in  those  cases  where  the  pro- 
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the  declaration  is  by  Assignees  of  a  Bankrupt^  Ezecuiors^  4*^-1  ^^  <^J  time 
within  six  jears  next  before  the  commeucement  of  this  suit ;  {d)  and  this 
the  defendant  is  ready  to  verify.  («)  [Add  prayer  of  judgment^  cls  anU^  23, 
Form  7,  if  the  plea  he  pleaded  to  part  only  of  the  demand.  Obtain  caunsefs 
signature;  see  ante,  21,  note  (f). 


2.  Replication  that  the  Causes  of  Action  accrued  within  Six 

Years,  (f) 

And  as  to  the  said  [second]  plea  the  plaintiif  saith  that  the  said  several 
causes  of  action  in  the  said  declaration  mentioned,  and  each  of  them,  did 

mise  in  to  pay  money  immedialely,  no  that  tional  promise  ;  and  a  replication  selling  ap 

the  cause  of  action   accrues   immediately  such  quaiitied  promise  would  be  bad,  as  a 

tlin  promise  is  made  ;  but  it  is  informal  and  departure  from  a  declaration  charging  the 

demurruble  where  the  promise  is  to  pay  first  contract;  see  the  cases,  Chit.jun.Cootr. 

money,  <&c.  at  a  future  day  ;   1  Saund.  33,  2d  ed.  642,  643,  631,  654,  655  ;  Hajdon  t. 

n.2;  2S3,  n.  2;  SSaund   63  c,  n.  6;  Lea-  Williams,'?  Bing.  163  ;   4  M.  &  P.  811  ; 

per  r.  Talton,  16  East,  421.  Edmonds  t\Downcs,  2 C.  &M.  459  ;  Dabbs 

(d)  "  The  exhibiting  of  the  bilT'  would  v.  Uainphrics,  10  Bing.  466.     Fraud  cannot 

now  bc>  demurrable;  but  if  not  demurred  to,  be  set  up  as  an  answer  to  ihe  statute,  if  tbc 

it  would  signify  commencement  of  the  suit  declaration   be  not  founded^  thereoo,  and 

by  the   issuing  the   writ;    see  antCf  296,  the   replication  contain  a  mere  traverse  of 

n.  (n).^  the  plea  ;    Clark  r.  Hougham,  2  B.  &  C. 

(c)    Defendant    may   plead    payment  of  149 ;    3  D.   &  R.  322,  S.  C.      See  poti, 

money  into  Court  as  to  part  of  a  demand  **'Case,"  *'  Limitations."     It  is  now  ne?er 

on  the  common  count,  and  plead  the  sta-  necessary    to    reply   specially,   setting  omt 

tute  as  to  the  remainder  ;  Long  r.  Greville,  ihe  tority  (however    numerous    the   writs 

3  B.  <&  C.  10  ;  4  D.  &  R.  632,  S.  C.  issued  and  continued  may  be),  as  was  often 

(f)  This  general  replication  suffices  as  the  case  when  the  defendant  was  at  liberty 

wall    where  the  original  cause  of  action  to  plead  that  the  causes  of  action  did  not 

arose  within  si.x  years  before  the  issuing  of  arise  within  six  years  bffort  the  eihihiling 

the  writ,  as  where  the  plaintiff,  admitting  of  the  bill;  Dickenson  v.  Teague,  1  C.  M. 

that  the  original  or  first  right  of  suit  accru-  8c  R.  241.     The  record   now  shows  wheo 

ed  beyond  that  period,  relies  on  a  subse-  the  first  writ  was  issued,  and  5emM«  will  be 

quent  promise  or  acknowledgment,  that  is  proof  thereof;  but  it  is  nsu4l  and  adrisa- 

in  writing,  or  by  part  payment,  an/e,  n.  (a),  ble  to  produce  the  writ  or  to  produce  the 

as  the  support  of  the   action.     i<^uch   new  roll    containing   the  entry  of    the   writs, 

promise  or  acknowledgment  need  not  be  where  the  plaintiff  relies  on  a  writ  issved 

specially    replied;    subject,   however,    to  and  entered  and  continued   under2W.  4, 

this  diritincliun,  that  where  the  declaration  c.    39,   s.    10,  to    save    the    statute;    sea 

charges  the  orlgintil  promise  made  beyond  '^  Entry,"  post,   next   chapter.      Ameod- 

six  years,  the  plaintiff  cannot  reply,  or  on  mentof  writ  to  prevent  the  statute  barring, 

the  above  replication  sustain  his  claim  on,  Lakin  v.  MaBsie,4  Tyr.  639;    1  Ad.  &  E. 

a   fresh    conditional    promise    within   six  535,  note.     It   is   necessary  to  reply  spe- 

years.     Where  the   new    promise  is  abso-  cially  the  exceptions  in  the  statutes  (see  SI 

lutCy  in  the  terms  of  the  original  engage-  Jac.  1,  c.  16,8.3,7;  4  Ann.  c.  16,  s.  19;  3 

ment,  it  is  sufficient  to  declare  on  the  orig-  ^4  Wm.  4,  c.  42,  s.  7;  Chit  jun.  Contr. 

inal  c<intract  and  promise  ;  Leaper  r.  Tnt-  2d  ed.  628  to  633) ;  in    regard   to   accounts 

ton,    16    East,   420;    Upton    v.    Else,    12  concerning  the   trade  of  merchandize  be- 

Moore,  303  ;  and  then*  the  above  replica-  tween  merchant  and  merchant,  their  factors 

tion    suffices;    but   where    the    defendant  and  servants,  and  infants,  ycm«  eorerl^,  par> 

waives  the  statute  conditionally  only,   (as  sons  non  com//05,  imprisoned  or  beyond  the 

if  he  promise  to  pay  when  able  or  coQve-  seas,  <&c.,  when  the  cause  of  action  arose; 

nient,  &c.)    he  is  liable  only  ifthoconrii-  see  2  Saund.    124,    127,    note  b,  118,  64, 

tion    bo    completed,   and    the    declaration  note  b ;  Plummer  v.   Woodburne,  4  B.  & 

should  be  framed  specially  on  such  new  C.  625;  7  D.  &  R.  25,  9.  C. ;  Forms  3,  4, 

promise  (see  Form,  ante^  146.)     It  follows  5.     Replication  of  plaintiff 's  infancy,  ^^^^ 

that  the  general  traverse  of  the  plea  to  a  v-   Coke,  Lutw.  242,  243 ;  2  Saond.  Ho. 

declaration  on  the  original  unconditional  Replication  thai  plaintiff  obtained  a  judg- 

engngement  could  not  afford  the  plaintiff  an  ment,  which  was  arrested  or  reversed,  and 

opportunity  of  resting  his  case  on  tbecondi-  that  he  now  comes  within  a  year  aAer  wieb 
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accrue  f  to  the  plaintiff  within  six  years  next  before  the  commencement  of 
this  suit,  in  manner  and  form  as  the  plaintiff  hath  above  thereof  com- 
plained against  the  defendant ;  and  this  the  plaintiff  prajs  may  be  in- 
quired of  by  the  country,  &c. 


3.  RepliccUion  that  Plaintiff  was  abroad  when  the  Cav^e  of  Action 
accrued,  and  8ued  within  Six  Years  ajler  his  first  Return,  {g) 

And  as  to  the  said  [second]  plea,  the  plaintiff  saith  that  at  the  respective 
times  when  the  said  several  causes  of  action  accrued,  he  the  plaintiff  was 
in  parts  beyond  the  seas,  and  not  in  any  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  nor  in  either  of  the  islands  of  Man,  Guernsey, 
Jersey,  Alderney  and  Sark,  nor  in  any  island  adjacent  to  either  of  them, 

being  part  tof  the  dominions  of  his  majesty,  (A)  to  w^it,  at ,  in , 

and  that  he  the  plaintiff  afterwards,  to  wit,  on  [^'^O  returned  (i)  from 
the  said  parts  or  place  beyond  the  seas  where  he  so  was  as  aforesaid  into 
this  kingdom,  and  which  was  his  first  return  into  this  kingdom  from  the 
said  parts  or  place  beyond  the  seas  where  the  plaintiff  so  was  as  aforesaid 
after  the  said  causes  of  action  and  every  of  them  accrued  to  him,  and  that 
he  the  plaintiff  commenced  this  suit  witkin  six  years  next  after  his  the  plain- 
tiff's said  first  return  into  this  kingdom  ;  and  this  he  the  said  plaintiff  is 
ready  to  verify,  &c. 


4.  Rq[)lication  that  Defendant  was  abroad  when  the  Cause  of  Action 
arose,  and  that  Plaint^  sued  unthin  Six  Years  next  after  his  Re- 
turn, (k) 

And  as  to  the  said  [second]  plea,  the  plaintiff  saith  that  the  defendant 
before  and  at  the  respective  times  when  the  said  several  causes  of  action 
accrued  to  the  plaintiff  was  in  parts  beyond  the  seas,  and  not  in  any  part 
of  the  United  Kingdom,  [^c.  as  in  preceding  form,]  to  wit,  at  ,  and 

that  he  the  defendant  afterwards,  to  wit,  on  [4*c*]  returned  from  the  said 
parts  or  place  beyond  the  seas,  where  the  defendant  so  was  as  aforesaid, 

reversal;  2  Saund.  63  h.  Replication  in  205;  Plummer  v.  Woodbume,  4  B.  ^  C. 
action  against  husband  and  wife ;  Pittam  625 ;  7  D.  A^  R.  25,  S.  C. 
V,  Foster^  1  B.  &  C.  248  ;  2  D.  <&  R.  563,  (A)  See  3  dt  4  W.  4,  c.  42,  s.  7. 
8.  C.  Where  part  of  the  demand  is  clearly  (i)  See  Plummer  v.  Woodburne,  4  B.  & 
barred  by  the  statute,  it  will  be  prudent  to  C.  634 ;  7  D.  &  R.  25,  S.  C.  But  if  plain- 
enter  a  nolle  prosequi  as  to  that  part ;  see  tiff  has  not  been  in  Great  Britain,  &c.  since 
Index,  tit.  ^olle  Prosequi.  Where  the  the  cause  of  action  arose,  omit  the  aver- 
plaintiff  replies  that  the  cause  of  action  men t  of  return,  and  allege  <<  that  he  has  not 
arose  within  six  years,  It  is  for  him  to  prove  returned,  &c.  since,  [&€.;"  Strithorst  v. 
the  cause  of  action,  and  that  it  accrued  ori-  Graeme,  2  Bla.  R.  723.  Effect  of  testator 
ginally^  or  has  been  recognized  by  part  residing  and  dying  abroad;  Douglas  v. 
payment,  or  in  writing,  within  six  years  Forrest,  4  Bing.  686,  704 ;  1  M.  &  P.  633, 
Wore  the  first  writ  on  which  the  action  is  S.  C. 

brought  was  issued.  {fc)  4  Ann.  c  16,  s.  14;  2  Saund.  121a, 

(g)  21  Jac.  1,  c.  16,  s.  7  ;   1  Chit.  Sta-  b;  Chit.  iun.  Contr.  2d  ed.  631,  632;  1 

tales,  705  ;  Chit.  jun.  Contr.  2d  ed.  631  to  Wentw.  327;  supra,  notes  (/),  (^),and  (i). 
633 ;  2  Samd.  121  a,  b ;  Forms,  3  Wentw. 
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into  this  kingdom,  which  said  return  of  the  defendant  was  his  first  return 
into  this  kingdom  from  the  said  parts  or  place  bejond  the  seas,  where 
the  defendant  so  was,  as  aforesaid,  after  the  accruing  of  the  said  several 
causes  of  action  ;  and  the  plaintiff  further  saith  that  he  commenced  this 
suit  within  six  years  next  after  his  the  defendant's  said  first  return  into 
this  kingdom ;  and  this  the  plaintiff  is  ready  to  verify,  4&c. 


5.  Rqfflication  that  the  Debt  concerns  the  Trade  of  Merchandize 

between  Merchants,  (I) 

And  as  to  the  said plea,  except  so  far  as  the  same  relates  to  the 

said  f  sum  of  £ ,  wherein  the  defendant  is  in  the  said  declaration  al- 
leged to  be  indebted  to  the  plaintiff  for  money  found  to  be  due  upon  an 
account  stated  (m)  between  the  plaintiff  and  defendant,  the  plaintiff  saith 
[precludi  non]  that  the  said  moneys,  and  causes  of  action  in  the  declara- 
tion mentioned  respectively,  except  as  aforesaid,  were  and  are  and  relate 
to  certain  accounts  still  open  and  unsettled,  concerning  the  trade  of  mer- 
chandize between  merchant  and  merchant,  (n)  that  is  to  say,  between  the 
plaintiff  and  defendant  as  merchants,  [or  **  between  the  plaintiff  as  a  mer- 
chant and  the  defendant  as  his  factor  and  servant,"  as  the  case  may  ht^ 
and  that  the  plaintiff  and  defendant  were  merchants  during  the  time  the 
said  accounts  and  matters  arose  cmd  were  subsisting  between  them ;  and 
this  the  plaintifi'is  ready  to  verify  ;  wherefore,  [ij-c. 


6.  Replication  to  a  Plea  of  the  Statute  of  Limitations,  (to  a  Decla- 
ration by  an  Executor) ; — That  the  Testator  issued  a  fVrit  mthin 
Six  Years,  and  that  the  Executor  sued  within  a  reasonable  Time 
after  the  Death,  (o) 

And  as  to  the  said  plea  of  the  defendant  by  him  [secondly]  above  plead- 

(Z)  See  exception,  2t  Jac.  ],  c.  16*  s.  3;  compnnied   by  written  admissiuns  or  ptrt 

Chit.  jun.  Conir.  628,  629;  2  Satind.  124,  pa}'nienls,  or  any  thing  CMjuivalent  thereto, 

127  a,  c,  d,  notes;  Godfrey  r.  Sounders,  3  will  not  take  the  cose  out  of  ihe  Statute  of 

Wils.  79,  and   Form,  id.;  !  ul.  N.  P.  149.  Limitations,  if  not  exonipt  from  its  opera- 

Per  Lord  Kenyon,  in  Catling  v.  Skould-  tion  as  a  case  of  nierchnnis*  accounts.     In 

ing,  5  T.  R.  189.     In  that  case  it  was  held,  Calling  r.  Sk^HjIding.  which  cnnuoi  now  be 

that  where  .there  are  mutual  or  cross  ac-  considered  law,  the  plaintitf  did  not  rely  on 

counts   or  denlings,   though   not   between  the    statutable    exception,  but  o.n   the'iin- 

"merchnnts,"  or  relating   to**  the  trade  of  plied    acknowledgment  of    the    old   items, 

merchntidize,"  for  any  one  item  of  which  and  the  new  promise  to  be  inferred  liiere- 

crcdit  has  been  given  wiihin  six  years,  this  from. 

is  evidence  of  an  acknowledgment  of  there  (m)  It  seems  proper  not  to    plead   ibe 

being  nn  open  account  between  the  parties  above  to  the  account  stated,  for  ihe  excep- 

and  of  a  promise  to  pay  the  balance,  so  as  ^lons  in  the  statute  can  only  apply  to  open 

to  take  the  ca.se  out  of  the  statute    on  the  accounts,  not  to  an  account  smted  beyond 

generaJ  replication  that  the  cause  of  action  six  years;  see  2  Saund.   124,  127  a,  note. 

accrued  wiihin  six  yeors  ;  and  see  2  Saund.  The  pluintifT  may  reply  as  regord.s   the  oc- 

127  c,  d.     But  in   Williams  v.   GriflithR,   1  count   stated  thai   the  cause  of  action  ac- 

Gale,  65  ;  2  C.  M.  &  R.  45,  S.  C,  it  seems  crued  within  six  years,  &c. 

to  have  been  considered   that  since  Lord  («)  These  are  the  words  of  the  statute. 

Tenterden's  Act,  the  fact  that  there  are  (o)  Bull.  N.  P.  150;  Tidd,  Sth  ed.  25, 

cross  demands  between  the  parties,  unac-  26,  9tb  ed.  26 ;  3  Wentw.  206 ;  1  ui.  257  ; 
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edj  the  plaintiff,  executor  as  aforesaid,  says  that  heretofore  and  in  the 
lifetime  of  the  said  E.  F.,  to  wit,  on  [Sfc."]  the  defendant  being  indebted 
to  the  said  E.  F.  in  respect  of  the  said  several  promises  and  causes  of  ac- 
tion in  the  said  decIaratioH  mentioned,  he  the  said  E.  F.  for  the  recovery 
of  his  damages  by  him  sustained  on  occasion  of  the  non-performance  by 
the  defendant  of  the  said  several  promises,  sued  and  prosecuted  out  of 
the  said  court  here  a  certain  writ  of  our  said  lord  the  king,  called  a  writ 
of  summons,  bearing  date  the  day  and  year  last  aforesaid,  directed  to  the 
defendant,  whereby  he  was  commanded  by  our  lord  the  king,  within  eight 
days  a(Yer  the  service  of  that  writ  on  him,  inclusive  of  the  day  of  such 
service,  to  cause  an  appearance  to  be  entered  for  him  the  said  defendant 
in  the  said  court  in  an  action  on  promises,  at  the  suit  of  the  said  E.  F., 
and  the  defendant  was  thereby  required  to  take  notice  that  in  default  of 
his  so  doing,  the  said  E.  F.  might  cause  an  appearance  to  be  entered  for 
him,  and  proceed  therein  to  judgment  and  execution ;  which  said  writ 
was  so  sued  out  of  the  said  court  by  the  said  E.  F.,  with  intent  that  the 
defendant  might,  by  virtue  thereof,  appear  in  the  said  court  to  answer 
him  in  the  said  action,  and  that  the  said  E.  F.  might  thereupon  declare 
against  him  upon  and  for  the  said  several  promises  and  undertakings  and 
causes  of  action  in  the  said  declaration  in  this  suit  above-mentioned,  and 
a  true  cJopy  of  which  said  writ,  with  all  proper  indorsements  thereon,  twas, 
within  four  calendar  months  from  the  date  of  the  said  writ,  and  in  the 
lifetime  of  the  said  E.  F.  to  wit,  on  [4*^*1  duly  served  on  the  defendant; 
and  the  said  defendant  aAerwards,  to  wit,  on,  [^c]  appeared  in  the  said 
court  to  answer  the  said  E.  F.,  according  to  the  tenor  of  the  said  writ ; 
and  thereupon  the  said  E.  F.,  according  to  his  said  intent,  afterwards, 
to  wit,  on  [Sfc  ]  by  G.  H.  his  said  attorney,  declared  against  the  defend- 
ant in  the  said  action  upon  promises,  upon  and  for  the  not  performing  of 
the  same  identical  promises  in  the  said  declaration  in  this  action  above- 
mentioned  ;  and  the  defendant  thereupon  afterwards,  to  wit,  on  [4*^.] 
pleaded  to  the  said  declaration  of  the  said  E.  F.,  and  the  said  suit  was 
duly  continued,  depending  and  undetermined  in  the  said  court  until  the 
said  E.  F.  afterwards  and  whilst  the  said  suit  was  pending  and  undeter- 
mined, and  within  six  years  next  before  the  commencement  of  this  suit 
of  the  plaintiff,  as  executor  as  aforesaid,  against  the  defendant,  to  wit, 
on  f  4*<^-l  died-,  and  thereupon  the  said  suit  of  the  said  E.  F.  was  thereby 
then  abated,  and  the  said  proceedings  therein  ceased  and  were  and  are 
wholly  determined  and  ended  ;  and  the  plaintiff,  executor  as  aforesaid, 
ftirther  says  that  he  as  such  executor  afterwards,  and  within  a  reasonable 
time  next  after  the  death  of  the  said  E.  F.,  that  is  to  say,  within  a  year 
after  his  death,  to  wit,  on  l^c]  for  the  recovery  of  the  damages  sustain- 
ed by  him  as  executor  as  aforesaid  by  reason  of  the   non-performance  of 


Chit.  jun.Coiitr.2d  ed.633;    1  Selw.  N.P.  6lhed.   144,  n.  94,8th  od.  151,  152,  n.;  2 
Saund.  64  n.  _ 
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the  said  promises  in  the  said  dechiration  in  this  action  aboTe-mentionedt 
sued,  and  prosecuted  out  of  the  said  court  here  in  this  suit  &  certain 
other  writ  of  our  said  lord  the  king,  called  a  writ  of  summons,  bearing 
date  the  day  and  year  last  aforesaid,  directed  to  the  defendant,  whereby 
[^c.  set  out  the  writ  at  the  suit  of  the  plaintiff  as  ex«cif/or,]  which  said  last- 
mentioned  writ  was  so  sued  and  prosecuted  by  the  plaintiff,  with  intent  to 
implead  the  said  defendant  upon  and  for  the  said  se?eral  causes  of  action 
in  the  said  declaration  in  this  suit  above-mentioned,  and  to  cause  him  to 
appear  in  the  said  court  here,  and  upon  such  appearance  to  declare 
against  the  said  defendant  for  the  said  several  causes  of  -action  in  such 
declaration  mentioned ;  and  the  said  plaintiff,  executor  as  aforesaid,  fur- 
ther says,  that  afler,  to  wit,  on  [4*^*]  the  defendant  appeared  in  the  said 
court  in  the  last-mentioned  action,  according  to  the  same  writ,  and  the 
plaintiff,  as  executor  as  aforesaid,  according  to  his  said   intent,  by  the 

said ,  his   attorney,  afterwards,  to  wit,  on   [^c]  declared  thereon 

against  the  defendant  in   manner  and  form  aforesaid  ;  and  the   plaintiff 
avers  that  the  said  several  causes  of  action  accrued  to  the  said  £.  F. 
within  six  years  next  before  the  issuing  of  the  said  first-mentioned  writ, 
by  and  at  the  suit  of  the  said  £.  F.  as   aforesaid  ;  and  this  the  plaintiff, 
executor  as  aforesaid,  is  ready  to  verify,  &-c. 


tMARRIAGE.(p; 


1.  Plea  to  an  Action  for  Breach  of  Promise  of  Marriage; — T^at 
the  Plaintiff^  misconducted  herself  after  the  Promise. 

And  for  a  further  pica  in  this  behalf,  the  defendant  saith  that  at  the 
time  of  the  making  of  the  defendant's  said  promise  in'  this  declaration 
mentioned  the  plaintiff  appeared  to  the  defendant  to  be,  and  he  made  the 
said  promise  on  the  faith  and  under  the  supposition  that  the  plaintiff  was 
a  chaste  and  modest  woman,  and  a  person  of  correct  habits  and  demean- 
or, but  that  af\er((7)  the  making  of  the  promise  of  the  defendant  in  the 

■■■■■■    I    MMI.     ■■  ^—  —■  ■  I      ■    »  ■■■»■■■■■  ■        1        ■■■  I     l.^— ^1^  I         ,    ■   ,■  ■■■      ■         ^B^M^l^l^M^M^^a  I        aiMMI      ■        »^  ■  .^■^■—  Ml        ^m  ■■  I  ^ 

(p)  See   dociarationB,  antt,  147   to  149.  disease  and  became  in  bad  health  ;  Atkin- 

Non-asaumpsit  would  merely  put  the  pro-  son  v.  Baker,  Peake,  Add.  Cas.  103, 134, 

niise  in  issue,  ante^  203.     Evidence  of  the  S.  C.     Plen  that  the  parties  abandoned  the 

promise,  Stark.   £v.  2d  od.  ^^  Marriage  ;"  engagement,  see  postj  **  Rescinding  Con> 

Chit.  jun.  Contr.  2d  cd.  425  and  426,  and  tract."     No  plea  that  plaintifT  was  a  per- 

notes.     Where  the  promise  was  to  marry  son   of  gross  manners  and    little  feeling, 

on  request,  or  conditionally,  a  plea  deny-  wherefore   defendant   declined    the   mar- 

ing  the  request  or  performance  of  the  con-  riage ;  Leeds  v.  Cook,  4  Esp.  R.  257. 

dition    would    be  good.      PLea   of  fraud  ;  (g)  Or  prior  misconduct  may  be  set  op, 

Wharton  v.  Lewis,  1  C.  &  P.  529  ;  Foote  averring   that    defendant   had     no  notice 

V.  Hnyne,  id.  546;  Form,  antef  304,  tit.  thereof;  see  Irving  v.  Greenwood,  1  C.  & 

Fraud.     Plea  that   plaintiff  contracted    a  P.  350;  cited  Chit.  jun.  Contr.  2d  ed.  427. 
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said  deelaration  mentioned  and  before  the  said  breach  thereof,  to  wit,  on 
the  day  and  year  in  the  said*  declaration  first  above-mentioned,  and  on 
divers  other  days  and  times  between  that  day  and  the  commencement  of 
this  suit,  the  plaintiff,  without  the  consent  of  the  defendant,  improperly 
drank  divers  large  and  excessive  quantities  of  spirituous  and  other  liqu- 
ors, and  became  and  was  intoxicated  and  drunk,  and  whilst  she  was  so 
drunk  and  intoxicated  as  aforesaid  frequented  divers  theatres  and  other 
places  of  public  resort,  and  there  used  immoral  and  profane  language, 
and  conducted  herself  in  a  lewd,  indecent  and  improper  manner ;  and 
also  on  the  several  days  and  times  aforesaid,  without  the  defendant's  con- 
sent, had  illicit  and  improper  intercourse  with  divers  and  very  many  per- 
sons, to  wit,  E.  F.,  G.  H.,  and  divers  other  persons  to  the  defendant  un- 
known, and  abandoned  and  gave  herself  up  to  a  lewd  and  dissolute 
course  of  life,  and  became  and  was  a  common  prostitute,  and  walked  the 
streets  and  frequented  the  theatres  and  other  places  of  public  resort  in 
that  character,  and  became  and  was  a  person  of  bad  character  and  repu- 
tation,(r)  for  which  reason  the  defendant,  at  the  said  time  when,  &c.  re- 
fused to  marry  the  plaintiff,  as  he  lawfully  might ;  and  this  the  defend- 
ant is  ready  to  verify,  &c. 


f2.  Plea  that  Plaintiff^  engaged  herself  to  another  person,  (s) 

And  for  a  further  plea  in  this  behalf  the  defendant  saith  that  the  plain- 
tiff was  not  always  from  the  time  of  making  the  said  promises  in  the 
said  declaration  mentioned,  until  the  said  defendant  married  another 
person  as  in  the  said  declaration  also  mentioned,  ready  and  willing  to 
marry  the  defendant  in  manner  and  form  as  in  the  said  declaration  al- 
leged, but  on  the  contrary  thereof  she  the  plaintiff  and  a  certain  man 
whose  name  is  to  the  defendant  at  present  unknown,  after  the  making  of 
the  said  promise  of  the  defendant,  and  before  the  said  breach  thereof,  to 

'  wit,  on  the day  of ,  a.  d. ,  without  the  defendant's  consent, 

mutually  agreed  and  promised  each  other  the  one  to  marry  the  other,  and 
the  banns  of  marriage  between  the  plaintiff  and  the  said  man  whose  name 
is  at  present  unknown  to  the  defendant  as  aforesaid,  were  then,  with  th^ 
privity,  concurrence,  and  consent  of  the  plaintiff,  actually  published  in 
open  church  for  that  purpose,  for  wliich  reason  the  defendant  refused  to 
marry  the  plaintiff  as  he  lawfully  might,  for  the  cause  aforesaid ;  and 
this  the  defendant  is  ready  tp  verify,  &c. 

(r)  Of  course  the  statement  of  miscon-  plaintifl'did  not  promise  to  marry  tho  de- 
duct must  be  governed  by  the  facts  prove-  fendant  as  alleged  ;  and  such  plea  would 
able.  Proof  of  gross  immoral  conduct  in  be  proper  where  the  contract  was  not  mu- 
one  instance  with  a  third  person,  and  of  tual,  as  it  must  be  in  order  to  bind  the 
bid  character  in  the  neighborhood  was  promiser;  see  Harrison  v.  Cage,  Ld» 
held  sufficient  by  Lord  Kenyon,  C.  J.  Raym.  386;  Holt  t?.  Ward,  Stra.  937,850; 
in  Foulkes  v.  Sellway,  3  Esp.  R.  236  ;  see  Daniel  v.  Bowles,  3  C.  &;  P.  553^  Chit. 
Baddeley  v.  Morilock,  Holt,  N.  P.  R.  15K  jun.  CoDtr.  2d  ed.  425, 426. 

W  Semble,  it  would  be  a  good  plea  that 
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31ASTER  AND  SERVANT.  (0 


1.  Plea  to  an  Action  for  discharging  a  Singer  at  the  Opera  Hou^e^ 
who  was  engaged  for  a  certain  period ; — That  she  was  not  compe- 
tent  to  take  the  parts  she  engaged  to  perform. 

And  for  a  further  plea  to  the  said  first  count  the  defendant  saith  that 
at  the  time  of  the  making  of  the  said  agreement  in  the  said  first  count 
mentioned,  the  plaintitf  represented  to  the  defendant,  and  caused  him  to 
helieve  and  suppose  that  she  the  plaintiff  was  reasonably  competent  and 
had  sufficient  skill  and  ability  to  sustain  the  part  of  prima  donna,  and  to 
sing,  act,  and  perform  as  such  at  and  in  the  said  theatre  in  the  said  first 
count  mentioned,  and  that  he  the  defendant  entered  into  the  said  agree- 
ment upon  the  faith  of  such  representations,  and  in  consideration  and 
under  the  impression  that  the  same  were  true  ;  and  the  defendant  farther 
saith  that  the  plaintiff,  aAer  the  making  of  the  said  agreement,  and  by 
virtue  thereof,  did  assume  to  sustain  the  part  of  and  to  act  and  perform 
as  prima  donna  at  the  said  theatre  on  dirers,  to  wit,  two  occasionsy  to 

wit,  on  the and days  of ,  a.  d. ^  but  on  each  of  such 

occasions  the  plaintiff  utterly  and  entirely  failed  duly  and  properly  to  sna- 
tain  the  part  of,  or  to  sing,  act,  or  perform  as  prima  donna  at  and  in  the 
said  theatre,  and  had  not  sufficient  skill  or  ability  ffor  that  purpose,  and 
utterly  failed  in  that  behalf,  and  by  reason  thereof  great  disapprobation 
of  the  said   performances  of  the  plaintiff  was  on  each  of  such   occasiofu 
felt  and  expressed  by  the  audiences  who  witnessed  such   perfonnancest 
and  thereupon  it  then  became  and  was  and  is  highly  injurious  to  the  der 
fendant,  and  prejudicial  to  the  interests  of  the  proprietor  of  the  said  the- 
atre, and  others  connected  therewith,  that  the  plaintiff  should  again  at- 
tempt to  sustain  the  part  of  prima  donna,  or  act  or  perform  as  such  at 
the  said  theatre,  and  it  became  and  was  expedient  and  necessary  to  dis- 
charge her  from  so  doing ;  and  the  defendant  further  saith  that  the  plain* 
tiff  never  was  nor  is  she  reasonably  competent  or   able  to  undertake  or 
sustain  the  part  of  prima  donna  at  the  said   theatre,  or  to  sing,  act,  or 
perform  as  such,  and  hath  not  been  prevented  from  so  doing  by  illness  or 
other  lawful  cause  or  reasonable  excuse  ;  wherefore  the  defendant,  before 
any  money  accrued  due  to  the  plaintiff  by  virtue  of  the  said  agreement, 

and  before   the  said   day  of  ,  a.  d. [  the   day  token   the  «•• 

gagement  was  to  have  end^d],  to  wit,  on  the day  of  — ,  in  the  year 

,  did  discharge  the  plaintiff  from  again  assuming  or  attempting  to 

sing,  act,  or  perform  as  prima  donna  at  the  said  theatre,  and  hath  refused 
to  pay  the  said  sum  of  money  in  the  said  first  count  alleged  to  be  due  and 
in  arrear  as   the  defendant  lawfully  might  for  the  cause  aforesaid;. and 

this  the  defendant  is  ready  to  verify,  &.c. 

« 

(0  See  declarationi,  antt,  149  to  151 :  Jfon-as*u,mp$it,  aiUt,  303  to  205. 
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2.  Plea  to  a  special  Count  for  discharging  a  Teacher  at  a  School 
before  the  expiration  of  the  period  for  which  he  was  engaged ; — 
That  he  misconducted  himself  and  was  dismissed  on  that  ac- 
count, (u) 

And  for  a  further  plea  as  to  the  said  first  count  the  defendant  saith  that 
before  and  at  the  time  the  defendant  made  the  said  supposed  promise  in 
that  count  mentioned,  the  plaintiff,  in  consideration  of  the  premises  there- 
in mentioned  in  that  behalf,  promised  the  defendant  to  conform  to  and 
obey  the  said   rules  and  regulations  in  that  count  mentioned,  and  to  use 
due  care  well  and   diligently  and  faithfully  to  serve  the  defendant  in  the 
said  capacity  of  teacher  at  the  defendant's  said  academy,  and  the  defend* 
ant  retained  the  plaintitf  as  therein  mentioned  upon  the  faith  and  in  con- 
iideration  of  the  plaintiff's  said  promises;  and  the  defendant  further  saith 
that  he   was  always  ready  and  willing  to  continue  to  retain  and  employ 
the  plaintiflfin  the  said  capacity  and  upon  the  terms  in  the  said  first  count 
mentioned,  until  he  dismissed  the  plaintifif  as  aAer  mentioned ;  and  the 
defendant  further  saith  that  the  plaintiiT  did  not  nor  would,  after  he  en* 
tared  and   was  received  into  the  service  of  the  defendant,  as  in  the  first 
count  mentioned,  conform  to  or  obey  the  said  rules  and  regulations  in 
that  count  mentioned,  or  use  due  care,  well,  diligently,  or  faithfully  to 
serve  the  defendant  as  aforesaid,  and  the  plaintiff  from  time  to  time  after 
he   entered  such   service,  and  before   and  until  he  wa»-8o  discharged, 
twrongfully,  carelessly,  obstinately,  and  improperly  neglected  and  refus- 
ed to  conform  to  or  obey  the  said  rules  and  regulations,  and  brcke  and 
Tiolated  the  same,  and   behaved  and  conducted  himself,  as  such  teacher, 
in  a  careless  and  improper   manner,  and   neglected  his  duties  as  such 
teacher,   and   wrongfully  absented  himself  from  the  said  academy  and 
from  the  defendant's  said  service  at   undue  and  unreasonable   hours  and 
times,  and  remained  absent  therefrom  without  reasonable  cause  or  excuse 
for  long,  improper,  and  unreasonable  periods,  and  greatly  misconducted 
himself  as  such  teacher,  and  thereby  the  defendant  was  greatly  injured 
in  respect  of  divers  matters  and  businesses  in  which  he  employed  the 
plaintiff  in  his  said  situation  and  capacity;  and  by  reason  of  the  premises 
it  became  and  was  necessary  and  expedient  for  the  due  conduct  and  man- 
agement of  the  said  academy,  and  reasonable  that  the   defendant  should 
discharge  and  dismiss  the  plaintiff  from  his   said  service  and   employ  as 
such  teacber,  as  in  the  said  first  count  mentioned  ;  wherefore  the  defend- 
ant afterwards,  to  wit,  at  the  said  time  when  &c.  in  the  first  count  men- 
tioned in  that  behalf,  (committed  the  supposed  breach  of  promise)  in  the 
first  count  mentioned,  as  he  the  defendant  lawfully  might   for  the  cause 
aforesaid  ;  and  this  the  defendant  is  ready  to  verify,  &c. 

(»)  See  Chit.  jun.  Contr.  2d  ed.  458,  459,  notes ;  Cooper  v.  Whitehouse,  6  C.  *;  P.  545. 

[+355] 


355  PLEAS,  &c.  IN  ASSUMPSIT:— MASTER,  &c. 

3.  Replication  thereto,  that  the  Plaintiff  was  absent  by  the  Defend- 
ant's Consent,  and  was  taken  ill,  but  as  soon  as  he  recovered 
offered  to  return. 

And  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him  secondly  aboire 
pleaded  to  the  said  iirst  count,  says  that  he  the  plaintiflT,  after  he  entered 
and  was  received  into  the  service  of  the  defendant,  as  in  the  said  firist  count 
mentioned,  and  until  and  upon  the  7th  day  of  February  then  next  follow- 
ing, did  in  all  things  conform  to  and  obey  the  said  rules  and  regulations 
in  the  said  first  count  mentioned,  and  use  due  care,  well,  diligently,  and 
faithfully  to  serve  the  defendant  in  the  capacity  of  a  teacher  at  the  defen- 
dant's said  academy,  and  did  behave  and  conduct  himself,  as  such  teacher, 
in  a  careful,  diligent,  and  proper  manner,  and  faithfully  attend  to  his  duties 
as  such  teacher  ;  and  the  plaintiff  further  says  that  on  the  said  last-men- 
tioned day  the  defendant  gave  to  the  plaintiff  his  the  defendant's  permis- 
sion and  consent  for  the  plaintiff  to  absent  himself  from  the  said  academy 
and  from  the  defendant's  service  until  the  night  of  the  same  day  or  the 
morning  of  the  day  then  next  following  ;  and  thereupon  in  pursuance  of 
such  permission,  the  plaintiff  on  the  day  last  aforesaid,  with  the  knowledge 
of  the  defendant  left  the  said  academy  and  the  defendant's  service  for  the 
time  -aforesaid  ;  and  the  plaintiff  ftirther  says  that  after  he  had  so  left  the 
said  academy,  to  wit,  on  the  evening  of  the  day  last  aforesaid,  he  was 
taken  very  ill  and  became  and  was  very  f  sick  and  unabl«  to  return  to  the 
said  academy  and  the  defendant's  said  service  on  the  night  of  that  day, 
whereof  the  defendant  then  had  notice,  and  the  plaintiff  remained  and 
continued  so  ill,  sick,  and  unable  to  return  to  the  said  academy  and  the 
defendant's  service  until  and  upon  the  said  10th  day  of  February  then 
next  following,  when  the  plaintiff  having  recovered  from  the  illness  and 
sickness  aforesaid,  he  the  plaintiff  was  ready  and  willing  and  then  offered 
to  return  to  the  said  academy  and  the  defendant's  service  in  the  capacity 
aforesaid,  and  to  continue  and  abide  in  the  service  and  employ  of  the  de- 
f(&ndant  in  the  capacity  and  upon  the  terms  in  the  said  first  count  men- 
tioned, and  then  requested  the  defendant  to  suffer  and  permit  the  plaintiff 
so  to  do  ;  of  all  wliich  said  several  premises  the  defendant  had  due  notice ; 
and  tliis  the  plaintiff  is  ready  to  verify,  &c. 


4.  Plea  to  a  Declaration  for  discharging  a  Servant — thcU  he  was 

disrnissed  by  due  Notice,  (a) 

And  for  a  further  plea  to  the  said  first  count,  the  defendant  saith  that 
the  plaintiff  became  and  was  the  servant  of  the  defendant,  as  in  the  said 
first  count  mentioned,  (b)  upon  certain  terms  and  according  to  a  certain 

(a)  Form,  &c.  Nowlan  v.  Ablctt,  2  C.  alleged  as  a  custom.  See  Williams  v. 
M.  &  R.  55  ;  1  Gale,  72,  S.  C.  Byrne,  2  Nev.  &  P.  139. 

(^)  Q,usero,  whether  this  should  not  bo 
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nving,  that  is  to  say,  that  either  of  the  said  parties  might  de- 
nid  service  upon  giving  to  the  other  of  them  one  calendar 
~»f  his  intention  so  to  do,   and  that  in  the  case  of  the  de- 
^^  ning  the  said  service,   he  should  pay  to  the  plaintiff  a 

^  ^f  his  wages  aforesaid  up  to  the  expiration  of  such  no- 

>f  suph  determination  of  the  said  service  ;   and  the 
^  "^r  saith,  that  heretofore  and  one  calendar  month 

^^ut  an  end  to  the  said  service  and  employ,  or  refused 
xinit  the  said   plaintiff  to  continue  in  his  said  service  and 
*4d  discharged  the  plaintiff  therefrom,  to  wit,  on  [Sfc]   he  the 
.Aidant  gave  to  the  plaintiff  one  calendar  month's  notice  of  his  the  de- 
fendant's intention  to  put  an  end  to  the  said  service  and  employ,   and  to 
discharge  the  plaintiff  therefrom ;   and  the  defendant  further  saith,  that 
upon  and  at  and  after  the  expiration  of  the  said  calendar  month,   and  at 
the  determination  of  the  said  service,  he  the  defendant  was  ready  and 
willing  and  then  offered  to  pay  to  the  plaintiff  a  proportionate  part  of  his 
wages  aforesaid,  up  to  the  expiration  of  the  said  notice  and  to  the  time  of 
the  said  determination  of  the  said  service,  and  then  discharged  the  plain- 
tiff as  aforesaid  ;  and  this  the  defendant  is  risady  to  verify. 


tMONEY  LENT. 


[See  the  common  count  for  money  lent,  ante,  42,  43.  Non  assumpsit, 
{ante,  205,)  would  put  in  issue  the  loan  by  the  plaintiff  to  the  defendant 
and  its  amount,  and  the  implied  contract  to  repay  it  on  request ;  see  ante, 
204  5.  Any  matter  of  defence  which  admits  that  there  was  such  loan 
should  be  pleaded  specially ;  as  illegality  of  consideration,  &cr,  post,' 
"  Stock-jobbing  ;" — a  subsequent  re-payment,  &c.  It  would  be  a  good 
plea,  (see  Form  4,  ante,  201,)  that  the  defendant  had  subsequently  enter- 
ed into  a  bond  or  a  covenant  with  the  plaintiff  to  repay  tlie  money  ; 
Weston  V.  Foster,  2  Bing.  N.  C.  700  ;  2  Scott,  155,  S.  C. ;  but  not  if  the 
subsequent  bond  has  the  effect  of  shifting  from  the  defendant  his  original 
liability,  as  in  the  case  of  a  bottomry  bond  which  transfers  it  to  the  ship  ; 
the  plea  in  such  case  should  be  the  general  issue  ;  Regil  v.  Green,  1  M. 
&  W.  328.  See  an  instance  of  a  plea  held  bad  in  this  form  of  action  as 
amounting  to  the  general  issue,  for  not  confessing  the  contract  to  pay  on 
request  stated  in  the  declaration ;  Morgan  v.  Pebrer,  3  Bing.  N.  C.  457, 
cited  ante,  204  b.     As  to  the  law  on  the  subject  of  money  lent,  see  Chit. 

jun.  Contr.  2d  ed.  464  to  466.] 
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MONEY  PAID. 


[See  the  common  count  for  money  paid,  arUe^  42,  43.  Non  assumpsit, 
antcy  205,  puts  the  plaintiff  on  proof  that  he  in  fact  made  the  payment  in 
question  for  the  defendant  to  tlie  third  party,  at  the  defendant's  request, 
and  that  the  defendant  was  at  same  time  liable  for  the  debt ;  see  antCj  204 
s.  Any  matters  which  show  the  transaction  in  respect  of  which  the  ac- 
tioir  is  fouaded  to  be  void,  or  voidable  in  point  of  law,  on  the  ground  of 
fraud,  or  otherwise,  must  be  specially  pleaded. — New  Rules.  It  was 
therefore  held,  that  a  plea  showing  that  a  policy  of  insurance,  in  respect 
of  wliich  the  alleged  payments  were  made,  was  so  framed  by  the  plaintiff 
as  to  be  utterly  worthless,  was  good  ;  see  Form,  ^^c.  Cole  v.  Le  Soeuf,  5 
Dowl.  41 ;  3  Scott,  188 ;  3  M.  &^  W.,  S.  C.  See  the  law  on  the  subject 
of  this  action.  Chit.  jun.  Contr.  2d  ed.  466  to  474  ;  Alexander  r.  Vane,  1 
M.  &.  W.  511.  The  observations  made  supra  on  the  mode  of  pleading 
to  a  count  for  money  lent,  apply  to  pleas  to  a  count  for  money  paid  for 
defendant's  use.] 


tMONEY  HAD  AND  RECEIVED. 


[See  declaration,  ante,  42,  43.  Law  on  this  subject.  Chit.  jun.  474  to 
503.  '*  In  the  action  for  money  had  and  received,  non  assumpsit  will  ope- 
rate as  a  denial  both  of  the  receipt  of  the  money  and  of  the  existence  of 
those  facts  which  make  such  receipt  by  the  defendant  a  receipt  to  the 
use  of  the  plaintiff.^^ — New  Rules.  It  is  therefore  seldom  necessary  to 
plead  specially  in  an  action  for  money  had  and  received  ;  see  €tnte,  2^4  s. 
This  necessity  can  only  arise  where  the  defendant  admits  the  original  re- 
ceipt of  the  money  for  plaintiff*  s  use  and  as  his  property ;  and  grounds  bis 
defence  on  matter  of  avoidance,  that  is,  on  facts  which  show  that  the 
plaintiff's  right  has  subsequently  ceased.  Non-assumpsit  would  suffice  in 
general  in  actions  by  and  against  assignees  of  bankrupts,  sheriffs,  crcdi- 
tors,  d&c.  to  try  the  validity  of  a  fiat  or  of  an  execution  against  the  bank- 
rupt's effects,  or  a  question  of  fraudulent  preference,  or  where  a  trustee 
is  sued  by  his  cestui  que  trust,  for  money  which  he  has  paid  over  accord- 
ing to  the  trust ;  Moore  v.  Eddowes,  7  C.  &  P.  203.  A  stakeholder  who 
duly  holds  or  has  duly  paid  over  stakes  to  the  winner  of  a  legal  wager, 
&.C.  need  not  in  general  plead  specially.  Certainly,  he  need  not  where 
the  plaintiff  claims  the  stakes  of  the  other  party,  as  winner,  but  in  reali- 
ty is  not  entitled  to  those  stakes ;  see  Chit.  jun.  Contr.  2d  ed.  486,  487. 
The  defendant  may  show  on  non  assumpsit  that  he  received  the  money 
as  partner  with  the  plaintiff,  post,  259,  or  that  he  received  the  money  for 

the  plaintiff's  use  as  his  agent,  to  place  out  at  interest  for  him,  which  he 
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has  done,  or  that  he  received  it  under  an  agreement  to  retain  it  as  his  at- 
torney, &c.  See  plea  that  money  placed  in  defendant's  hands  as  agent  or 
bailee  has  been  stolen,  on/e,  218,  Form  5.] 


NEW  ASSIGNMENT. 


See  posti  p.  364,  Form  5,  and  note. 


NOLLE  PROSEQUI. 


See  post^  p.  864,  Form  6,  and  note. 


tNON  COMPOS  MENTIS. 


[The  lunacy  of  the  defendant  at  the  time  he  entered  into  a  contract 
should  4>e  specially  pleaded,  see  Form,  &c.  Harrison  v,  Richardson,  1 
Mood.  &  Rob.  504.  As  to  this  defence  in  general,  see  Chit.  jun.  Contr. 
2d  ed.  109  to  113 ;  Bagster  v.  Earl  of  Portsmouth,  2  0.  6l  F.  178 ;  5  B. 
&  G.  170;  7  D.  &  R.  614,  S.  C. ;  Brown  v.  Jodrell,  3  C.  &  R.  30 ;  M. 
&  M.  105,  S.  C.  A  lunatic  is  incapable  in  law  of  stating  an  account ; 
Tarbuck  i;.  Bispham,  2  M*  &  W.  2.] 


NON  JOINDER  OF  A  PLAINTIFF. 


[The  non-joinder  of  a  person  jointly  interested  with  the  the  plaintiffs 
and  who  ought  to  have  been  made  a  plaintiff  with  him,  may  be  given  in 
'evidence  under  non-assumpsit,  oitfe,  204 1 ;  and  it  need  not  be  pleaded  in 
abatement;  see  I  Saund.  154,  notes;  I  Chit.  Plead.  5th  ed.  14,52,  76; 
except  in  actions  ex  delicto^  and  in  actions  by  executors  or  administrators, 
uL  The  non-joinder  of  a  defendant  must  be  pleaded  in  abatemenit  antet 
197,  and  id.  note  (ft).] 


PARTNERSHIP  OF  THE  PLAINTIFF  AND  DEFENDANT. 


[This  defence  may  be  given  in  evidence  under  the  general  issue ;  ante^ 

204  e;  and  see  Gregorys.  HartnoU,  1  M.  &  W.  183;  4  Dowl.  605;  1 

Tyrw.  &  G.  363,  S.  C] 
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PAi'MENT.(^) 


Plea  of  Payment  before  Action  to  part  of  the  Plaintiff's  Claim, 

1.  Non  assumpsit 9  nunquam  indebitatus,  or  other  appropriate  pleas.]     And 

^^^am^                     mm  ^^^m  ■■■^»»                                       III                 ■■              ■■■■■  ■—    »»»■                 ■■■■■■■  — ^i^^  ■        ■»             m               ■^^^^■^^^i^—    ■■■  ■■  ■    ■         M         ^  ■    ■     ■         ^.^^^Mw ^ 

{k)  As  to  the  defence  of  payment  and  2  B.  d&  P.  427;  1  Saund.  28,  d.  3;  Chitty 
evidence  thereon,  see  Chit.  jun.  Contr.  2d  v.  Dendy,  3  A.  &  E.  319,  S.  C  4  N.&  M. 
ed.  575  to 580;  Stark.  Evid.  2d  ed.  "Pay-  842;  per  Lord  Denroan,  C.  J.  Where 
inent,"  595.  Payment  at  a  counting-house  there  are  cross  accounts  between  the  plain- 
when  good  ;  Sanderson  r.  Bell,  2  C.  &  M.  tifTand  the  defendant,  and  sums  of  money 
204.  As  to  pleas  of  accord  and  satisfac-  have  been  paid  generally  by  the  defend- 
tion,  see  antCf  206.  A  payment  may  be  in  ant  at  different  times  to  the  plaintiff,  these 
goods  as  well  as  in  money,  as  for  instance,  may  either  constitute  a  set-off  for  money 
*^  if  a  pnrty  delivers  goods  as  for  a  partic-  lent  or  had  and  received,  or  a  payment, 
ular  amount,  together  with  the  balance  in  according  as  the  balance  is  agsiinst  or  in 
money,  then  the  goods  would  clearly  be  favor  of  the  plaintifi*  at  the  times  of  the 
delivered  as  a  payment  pro  tanto.  Wjie-  payments;  see  Fidgett  r.  Penny,  1  CM. 
ther  they  were  so  delivered  would  be  a  &  R.  108;  2  Dowl.  714;  in  such  cases 
question  for  the  jury;  per  Alderson,  B.  both  sets  of  pleas  should  be  pleaded;  see 
Cannan  v.    Wood,  2  M.  &  W.  467;  and  post,  p.  364,  note  (l). 

see  Uooper  v.  Stevens,  4  A.  &  £.  71  ;  The  judges  differed  as  to  whether  pay- 
Hart  V.  Nash,  2  C.  M.  &.  A.  337;  Wll-  ments  could  be  given  in  evidence  in  retfirc- 
liams  V.  Griftiths,  ilild.  p.  45.  tion  of  damages j  when  no  plea  of  paj'mcnt 

So  a  payment  made  lo  a  third  party  by  a  was  on  the  record;  see  Lediard  r.  Bou- 
tenant,  and  allowed  by  a  landlord  ip  a  cher,  7  C.  &>  P.  I ;  Richardson  v.  Robert- 
written  account  as  so  ranch  rent  paid  to  son,  1  M.  &.  W.  463;  5  Dowl.  82;  Shirley 
him  (the  landlord)  may  constitute  suffi-  v.  Jacobs,  2  Bing.  N.  C.  88;  4  Dowl.  136; 
cieot  facts  to  support  a  plea  of  payment  of  S.  C.  2  Scott,  157;  Ernest  v.  Brown,  3 
that  rent;  Walker  v.  Andrews,  3  M.  &  Bing.  N.  C.  674;  4  Scott,  385;  5  Dow). 
W.  312.  And  see  Lawes  t?.  Eastmure,  7  637;  Coatcsr.  Stevens,  2  C.  M.  ifeR.  118; 
C.  &.  P.  205 ;  Bramston  v.  Robins,  4  Bing.  3  Dowl.  784  ;  Belbin  v.  Butt,  5  Dowl.  604; 
14;  Wade  v.  Wilson,  1  East,  200.  S.  C.  2  M.  &  W.  422;  Nicholl  v.  Wil^ 

When    debiting    in    a    banker's     book  liams,  2M.  &  W.  758;  Kenyon  r.  Wakes, 

amounts  lo  a  payment ;  Belcher  v.  Lloyd,  2  M .  &.  W.  767;  S.  C.  6  Dowl.  IU5;  bat 

10  Bing.  310  ;    S.  C.  3  M.  &  S.  822;    Ry-  by  Rule  Trin.  Term,  1  Vict,  (which  takes 

der  V.  Wallett,  7  C.  &  P.  608.  effect  from   the  first  day  of  Michaelmas 

A  check   to  operaCe  as  a  payment  must  Term,  2  Vict.  18^.)    <<  Payment  shall  not 

be   unconditional   in  its  terms;  Hough  v.  in  any  case  be  allowed  to  be  given  in  evt- 

May,  4  Ad.  &  E.  #54.                                ~  dence  in  reduction  of  damages  or  debt,  but 

Payment  is  one  of  the  defences  required  shall  be  pleaded  in  bar;"  also  by  the  same 
to  bo  specially  pleaded  by  the  New  Rules,  rule. '' in  any  case  in  which  the  plaiatifl' 
(antej  203,)  Milligan  v.  Thomas,  4  Dowl.  (in  order  to  avoid  the  expense  of  the  plea 
373  ;  2  C  M.  &  R.  756,  S.  C.  ;  and  it  can-  of  payment ;  see  Kenyon  r.  Wakes,  uhi 
not  be  given  in  evidence  under  a  plea  of  supra^)  shall  have  given  credit  in  the  par- 
a  set-off  on  an  account  stated,  tiiough  the  ticulars  of  his  demand,  for  any  sum  or  sums 
defendant  prove  entries  of  the  payments  of  money  therein  admitted  to  have  bcoo 
made  in  the  hand-writing  of  the  plaintiff;  paid  to  the  plaintiff,  it  shall  not  be  neces- 
Linloy  v.  Poldcn,  2  Dowl.  780.  See  form  sary  for  the  defendant  to  plead  the  pav- 
of  plea  that  an  account  was  stated  between  ment  of  such  sum  or  sums  of  money."  la 
the  plaintiff  and  the  defendant,  and  that  such  cases  therefore  this  pica  should  ool 
upon  such  accounting  plaintiff  was  found  be  pleaded,  as  the  defendant  wonld  lose 
to  be  indebted  to  the  defendant  in  a  lesser  the  costs  of  the  issue  on  it,  if  traversed, 
sum,  and  payment  of  the  roKiduc ;  also  <' But  this  rule  is  not  to  apply  to  cases 
replication  in  denial;  Capper  r.  Forster,  where  the  plaintiff,  aAer  stating  the  amouDl 
3  Bing.  N.  C.  942.  Such  a  plea  can  only  of  hjs  demand,  states  that  he  seeks  to  re- 
be  pleaded  to  as  much  of  the  plaintiff's  cover  a  certain  balance^  without  giving 
demand  as  equals  the  defendant's  sot-off,  credit  for  any  particular  sum  or  sums,"  ih'^. 
together  with  the  sum  aflerwards  paid  to  A  plaintiff  cannot  be  compeUed/in  a  Court 
the  plaintiff;  Thomas  r.  Hentliorn,  2  B.  of  common  law,  to  furnish  evidence  against 
&>  C.  477;  3  Dow,  &  Ry.  647,  S.  C. ;  himself  by  admitting /^a^neni^;  Randal  r. 
otherwise  plaintiff  may  sign  judgment  for  Ikey,  4  Dowl.  P.  C  682.  All  he  netd 
the  part  tci't  unanswered  ;  Gruy  r.  Pindcr,  state  in  his  particulars  are  the  items  of  his 
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tfor  a  further  plea  (/)   as  to  the  said  (promises)   [in  debt  say  •*  debts  and 

fcauses  of  action,"]  so  far  as  they  relate  to  the  sum  of  .£ (m),  parcel 

of  the  sum  in  the  (first)  count  of  the  declaration  mentioned  ;  and  also  to 

the  further  sum  of  <£ (m),  parcel  of  the  sum  in  the  (second)  count  of 

the  declaration  mentioned  (m) ;  the  defendant  says,  that  the  plaintiff 
ought  not  to  maintain  his  aforesaid  action  thereof  against  him,  because  he 
says,  that  after  the  (making  of  the  promises,)  [tn  debt  say^  **  accruing  of 
the  said  debts  and  causes  of  action,"]  in  the  introductory  part  of  this  plea 
mentioned*,  and  before  the  commencement  of  this  suit,  to  wit,  on  &c. 
[eicict  day  not  materia^  cmd  it  is  usual  to  lay  one  day  though  there  have 
been  payments  on  different  days,]  he  paid  to  the  plaintiff,  and  the  plaintiff 
then  accepted  and  received  from  the  defendant,  divers  moneys,  to  wit,  to 


own  demand,  the  amount  by  wbicb  bo  ad-  eacb  count,  but  may  be  pleaded  generally 
mite  it  to  be  reduced,  (without  stating  Aou?,)  to  the  whole  declaration."  In  Lorymer  v. 
and  thtf  balance  for  which  he  really  pro-  Vizep,  3  Bing.  N.  C.  427,  where  a  dec  la- 
ceeds  ;  Smith  v.  Eldridge,  4  Ad.  &  £.  66 ;  ration  in  assumpsit  on  a  charter-party  con- 
5  N.  &  Af .  408,  S.  C. ;  and  see  Penprase  tained  a  count  with  three  breaches,  and 
r.  Crease,  4  Dowl.  711  ^  1  M.  &  W.  36,  two  indebitatus  counts,  a  plea  of  payment 
S.  C.  Where  the  payment  was  made  to  to  part  of  the  sums  in  the  declaration  roen- 
thc  plaintiff,  after  action,  it  must  be  spo-  tioned,  (without  stating  which)  was  held 
cially  pleaded,  (see  Form  7,  postj)  in  bar  bad.  Sed  qu.  see  the  third  exception  in 
of  the  further  maintenance  of  the  action,  Swinburne  v.  Ogle,  1  Lutw.  241  ;  Morris 
and  in  satisfaction  as  well  of  the  damages  v.  Cole,  1  Lutw.  238.  In  Hallifax  v.  Cham- 
as  of  the  plaintiff 's  costs  to  the  time  of  bers,  which  was  a  declaration  in  ca^e  for 
such  payment,  see  Form  7.  Where  the  OYercropping,  &c.  land,  with  three  breach- 
whole  debt  is  admitted,  and  there  is  node-  es,  it  was  held  that  a  plea  of  payment  of 
ience,  iho  dekndantBhould  plead paifment  £5  before  action  in  satisfaction  of  thoso 
of  money  into  Court  upon  the  icko/e  decla-  breaches,  was  good  on  special  demurrer, 
ration.  Where  the  debt  claimed  is  in  part  though  it  did  not  state  how  much  of  that 
denied,  plead  payment  pro  tanto  into  Court,  ^um  was  to  be  applied  to  each  breach,  MS. 
see  Forms  8  and  9.  Effect  of  inconsistent  Exch.  E.  T.  18318,  Mousey  and  Gray,  Sta- 
pleas,  such  as  the  general  issue  and  pay-  pie's  Inn,  attorneys  for  the  defendant;  and 
ment  of  money  into  Court  on  the  whole  see  Mitchell  v.  Townlcy,  2  Chit.  Arch.  Pr. 
declaration  ;  Fischer  v.  Aide,  Exch.  T.  T.  p.  1018,  6th  ed.  On  the  whole  it  would 
1838,  ^otfC,  p.  370,  n.  (?/).  be   safer,  where  the  plea  does  not  go  to 

(I)  Omit  <' for  a  further  plea"  if  the  pre-  the  whole  of  the  breaches  in  the  declara- 

ceding  pleas    be  not   applied   to    the   sum  tion  to  show  specifically  what  portions  of 

paid.     Some  of  the  judges  have  refused  to  the  money  paid  are  to  be  applied  to  each 

allow  a  plea  of  payment  of  the  whole  or  claim.     Care  must  be  taken  that  tlte  pica 

part  of  the  debt  with  a  plea  of  non  assump-  be  applied  only  to  so  much  of  the  promises 

sit  to  the  whole,  but  this  is  now  rarely  re-  and  moneys  laid  in  the  declaration  as  the 

fused,  except  in  clear   cases   against    the  sum  paid  will  satisfy.     The  payment  of  a 

necessity  for  it;  1  Chit.  Archbold's  Prac.  less  sum  than  the  debt  will  not  in  general 

p.  525,6th  ed. ;  and  see  Triebneri;.  Duerr,  discharge  the  debtor's  liability  to  the  resi 

1  Scott,  103;   1  Bing.  N.  C.  266;  3  Dowl.  due  of  the  demand,  although  a  receipt  in 

133,  S.  C. ;    Hart  v.   Bett,  1  Hodges,  6;  full  be  given,  there  being  no  release  under 

Wilkinson  t*.  Small,  3  Dowl.  564.  seal;  see  Fitch  v.  Sutton,  5   East,  232; 

(m)  In    Mce  r.  Tomlinson,   4  A.  &  E.  Chit.  jun.  Contr,  2d  ed.  531,  578 ;  Cooper 

262;  S.  C.  5  N.  «&  M.  624;  it   was   held  v.  Phillips,  3  Dowl.  196;  S.  C.    1  C.   M. 

that  a  plea  of  payment  of  a  part  of  several  &  R.  540.     There   is  an  exception   where 

sums   mentioned  in  the  declaration,  must  the  payment  is  made  to  the  plaintiff  under 

show  to  Aotr  YRticA  of  each  of  those   sums  a  general    composition   arrangement  with 

the   payment  is  meant  to  apply ;   and   in  defendant's  creditors,  see  Forms  1   and  2, 

Marshall  v.  W^hiteside,  1  M .  <&  W.  189;  anZe,  286,  287 ;  and  also  in  the  case  of  a 

S.   C,  1  Tyr.   &,  Gr.  491;  Parke,  B.  says,  payment  made  by  a  third  person  out  of  his 

that  *<  when  the  plea  amounts  to  an  accord  own  moneys,  see  Lewis  v.  Jones,  4  D.  &. 

and  satisfaction,  it  may  be  right  to  plead  C.  506,514;  6  D.   d&  R.  567,   S.  C. ;   and 

it  separately  to  each  particular  count,  but  in   a  few  other   instances,   see   Chit.  jun. 

where  there  is  a  plea  of  payment  of  mo-  Contr.  2d  ed.  578. 
ney  into  Court,  it  need  not  be  pleaded  to 
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the  amount  of  £ (n)  (in  full  satisfaction  and  discharge  of  all  the  darn* 

ages  by  the  plaintiff  sustained  on  occasion  of  the  non-performance  of  the 
said  promises  in  the  introductory  part  of  this  plea  mentioned,}  \indebt 
state^  '*  in  full  satisfaction  and  discharge  of  the  said  debts  in  the  intro- 
ductory part  of  this  plea  mentioned,  and  of  the  plaintiff's  damages  by  him 
sustained  on  occasion  of  the  detention  thereof/']  And  this  the  defendant 
is  ready  to  verify  ;  (o)  wherefore  the  prays  judgment  if  the  plaintiff  ought 
to  maintain  his  aforesaid  action  thereof  against  him,  &c.  [^GmnseTs  sig' 
nature. 


2.  Plea  of  Payment  before  Action  of  the  whole  of  Plaintiff's 

daim.  (p) 

And  for  a  further  plea  in  this  behalf  [or  if  the  plea  be  pleaded  toonecotaU 
onfyi  and  there  be  no  other  plea  to  thai  county  see  ante,  364,  note  (jm),  sdy^ 
*'  and  as  to  the  said  first  count,"]  the  defendant  says  that  afler  the  mak- 
ing of  the  promises  [in  debt  say,  **  accruing  of  the  said  debts  and  causes 
of  action,"]  in  the  declaration  mentioned,  and  before  the  commencement 

of  this  suit,  to  wit,  on  the day  of ,  a.  d.  [any  day  before 

writ^^  he  paid  to  the  plaintiff  divers  sums  of  money  amounting,  to  wit,  to 

all  the  moneys  in  the  declaration  [or  ** count"]  mentioned,  in  full 

satisfaction  and  discharge  of  all  the  causes  and  rights  of  action  in  (that 
count)  mentioned,  which  payment  the  said  plaintiff  did  then  accept  of  and 
from  the  defendant  in  such  full  satisfaction  and  discharge  as  aforesaid ; 
and  this  the  defendant  is  ready  to  verify,  &c.     [CounseVs  signature. 

(n)  The  aggregate  amount  to  which  the  should  be  as  above ;  cases  may  possibly 
pleaof  payment  18  pleaded,  should  be  the  occur,  when  the  declaration  contains  a 
amount  which  the  plaintiff  can  probably  special  count  where  the  debt  was  paid  im- 
prove he  has  paid  ;  when  pleaded  to  more  mediately  it  in  law  accrued  due,  in  strict 
than  the  defendant  succeeds  in  proving  at  performance  of  the  defendant's  promise  as 
the  trial,  it  has  been  held  that  the  plea  may  laid  in  the  declaration,  the  plei  soonld  then 
be  taken  distributively^  and  that  in  such  be  a  simple  traverse  of  the  breach, con- 
case,  the  verdict  must  be  entered  for  the  eluding  to  the  country;  see  EosaU  «. 
defendant  as  to  the  amount  proved  to  be  Smith,  uhi  supra  ;  Dicken  r.  Neale,  1  M. 
paid,  and  for  the  plaintiff  as  to  the  residue  ;  &•  W.  556.  In  deht  the  statement  of  the 
Cousins  V.  Paddon,  2  C.  M.  &  R.  547;  breach  is  mere  form,  and  cannot  be  trav- 
S.  C.  4  Dowl.  488.  9rscd ;  Ashbee  v.  Pidduck,  1  M.  d&  W.56I. 

(o)  A  plea  of  poyment  in  satisfaction  of  A  plea  of  payment  therefore,  in  that  Ibrm 

the  damages  must  conclude  with  a  verifi-  of  action,  must,  as  it  admits  a  debt,  always 

cation,  as  it  admits  a  breach,  viz.  the  non-  conclude  with  a  verification  ;  Goodehildv. 

payment  on  request ;  Ensall  v.  Smith,  1  C.  Pledge,  1  M.  &  W.  363 ;  Mack  v.  Rast,4 

M.  &  R.  522  ;  3  Dowl.  193,  S.  C.  Cooper  Dowl.  206 ;  Bishton  v.  Evans,  2  C.  If .  & 

V.  Phillips,  3  Dowl.  195  ;  S.  C.  1  C.  M.  &  R.  12,  per  Parke,  B. ;  S.  C.  3  Dowi.  735, 

R.  649.  but  wrongly  reported  there  as  to  this  poiaL 

Where  no  time  for  payment  of  a  debt  is  (p)  This  form  has  been  adopted  inprao- 

provided  by  the  parties,  it  impliedly  ac-  tice  in  cases  where  there  is  a  doubt  as  to 

erues  due   immediately  the  consideration  the  proof  of  the  amount  paid  ;  see  the  Boies 

for  it  has  attached,  without  demand ;  for  to  the  last  form,  which  will  be  for  the  most 

instance,  in  the  case  of  the  sale  of  goods,  part  applicable   to  this.     As  to  pleadiag 

where  no  credit  was  agreed  upon,  the  price  jpayment  of  money  admitted   by  the  par* 

becomes  due  on  the  delivery  of  the  good^,  ticulars  to  have  been  paid,  see  aiii«,p.  w, 

and  if  not  then  paid,  though  not  demanded,  note  (&),  and  NicboU  v,  Williams,  2M.  A 

there  is  in  law  a  breach,  and  right  to  (nom-  W.  760. 
inal)  damages  ;  and  in  such  case  the  pica 
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3.  Plea  to  a  Declaration  corUaining  an  indebitatus  count,  and  an 
account  stated ;  that  the  debts  stated  in  those  two  counts  are  one 
and  the  same  sum,  and  payment  of  that  sum.  (9) 

1.  Non  assumpsit  or  other  appropriate  pleas.]     And  (for   a  further  plea) 

as  to  the  sum  of  £ ,  parcel  of  the  said  sum  of  money  in  the  (first) 

count  mentioned,  and  as  to  the  sum  of  £ ,  parcel  of  the  said  sum  of 

money  in  the  (last)  count  mentioned,  the  defendant  says  that  the  plaintiff 
ought  not  to  maintain  his  aforesaid  action  thereof  against  bini,  because  he 

says  that  the  tsaid  sum  of  £ so  found  to  be  due  to  the  plaintiff  on  an 

account  stated  as  in  the  said  (last)  count  mentioned,  is  the  same  sum  of 
£ ,  parcel  of  the  said  sum  of  money  in  the  said  (first)  count  men- 
tioned ;  and  that  the  said  two  sums  of  .£ each,  are   one  and  the  same 

debt  of  £ and  not  other  or  different  debts  of  £ .  And  the  de- 
fendant further  says,  that  after  the  making  the  promises  in  the  introduc- 
tory part  of  this  plea  mentioned  ;  [proceed  as  in  Form  1  from  the  asterisk, 
observing  the  notes  to  that  form. 


4.  Replication  denying  the  Payments  in  satisfaction,  (r) 

And  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him  (secondly) 
above  pleaded  to  the  said  promises  so  far  as  they  relate  to  the  said  sum 

of  £ ,  parcel,  &c.  [following  the  statement  in  the  introductory/  part  of 

theplea]  says,  that  the  defendant  did  not  pay  to  the  plaintiff,  nor  did  the 
plaintiff  accept  or  receive  (s)  from  the  defendant  the  said  sums  of  money 


{q)  This  form  was  held  good  in  Mee  v.  M.  &  W.  758.     In   the  two  fornier  cases, 

TomliDson,  4  Ad.  &  £.  262;  S.  C.5N.  &  if  defendant  plead  payment,  the  plaintiff 

M.  624  ;  see  the  notes  to  Form  1,  p.  363.  may  deny  it.     (See  a  form  of  replication 

(r)  Wbero  there  is  no  doubt  the  defend-  traversing  the  pica,  with  a  special  induce* 
ant  can  prove  the  payment  pleaded,  and  ment  that  the  payment  mentioned  in  it, 
that  it  is  applicable  to  the  debt  included  in  was  made  on  a  different  account:  King  v. 
the  declaration  and  particulars  of  demand.  Earl  of  DundonaId,5  Dowl.  589.)  In  the 
the  plaintiff  should  not  deny  the  plea  of  latter  case  be  should  new  assigUy  as  post, 
payment,  because  if  he  do  so  and  fail,  he  Form  5,  that  the  action  is  for  a  further  or 
will  be  liable  to  the  costs  of  the  issue  other  sum,  &c. ;  and  thus  the  plaintiff  will 
joined  on  such  plea.  In  such  case  be  avoid  the  costs  of  the  plea  of  payment, 
should  enter  a  nolle  prosequi  (sec  post,  p.  and  will  obtain  costs  on  the  issue  joined 
367,  Jiol.  Pros.)  as  to  the  sum  alleged  to  thereon,  as  bis  replication,  or  new  assign- 
hare  been  paid,  but  will  thereon  have  to  ment,  will  be  true.  Where  the  dec- 
pay  defendant's  costs  of  the  plea  of  pay-  laration  is  general  for  a  larger  sum 
ment.  Payment  should  not  be  pleaded  of  than  the«real  demand,  and  defendant 
a  sum  admitted  in  the  particulars  of  do-  truly  pleads  payment  of  part,  not  admit- 
mand  to  have  been  paid  ;  an/e,  p.  363,  ted  as  suck  in  the  particulars,  it  would 
note  (A:).  It  is  better  in  cases  where  pay-  seem  not  to  be  safe  to  new  assign;  see 
meots  have  been  made  on  account  of  the  Bull.  N.  P.  17;  1  Saund.  299,  a,  n.(6); 
debt  declared  for,  to  admit  such  payments  Barnes  v.  Hunt,  11  East,  451;  Hall  v. 
expressly  in  the  declaration,  as  in  Form  2,  Middleton,  4  A.  &  E.  107. 
ante,  44 ;  or  in  the  particulars,  according  (s)  Replication,  **  that  defendant  did 
to  Rule  T.  T.  1  Viet,  ante,  p.  263,7wte;  or  not  pay,  nor  did  defendant  receive,"  held, 
else  to  declare,  stating  that  defendaiit  is  good  on  special  demurrer  ;  Webb  v. 
indebted  only  in  the  sum  really  due  ;  see  Weatherby,  1  Bing.  N.  G.  502. 
per  Parke,  B.  in  Nicbol  v.  Williams,  2 
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in  tlie  said  (second)  plea  mentioned  in  satisfaction  or  discharge  of  the 
damages  by  the  plaintiff  sustained  on  occasion  of  the  non  performance 
of  tiic  said  promises  in  the  introductory  part  of  the  said  (second)  plea 
mentioned  [in  debt  state  *'  in  satisfaction  and  discharge  of  the  said  debts  in 
the  introductory  part  of  the  said  (second)  plea  mentioned,  and  of  the 
[)laintiff 's  damages  by  him  sustained  on  occasion  of  the  detention  there- 
of] in  manner  and  form  as  the  defendant  hath  in  the  said  (second) 
pica  alleged  ;  and  this  the  plaintiif  prays  may  be  inquired  of  by  the 
country,  &.c. 


f  5.  To  a  Plea  of  Payment  in  Assumpsit  of  part  of  the  Debt  before 
Action,  a  New  Assignment  that  the  Action  is  for  a  different 
Debt,  {t) 

And  the  plaintiif,  as  to  the  said  [second]  plea  as  to  the  said  promises 
8o  far  ns  the  same  relate  to  the  said  sum  of  <£100,  parcel  &c.,  [foUomng 
the  statement  in  the  introductory  part  of  the  plea,]  says  that  he  ought  not 
lo  bo  barred  from  maintaining  his  aforesaid  action  thereof  against  the 
defendant,  because  he  saith  that  he  brought  his  said  action  and  declared 
against  the  defendant  not  to  recover  damages  for  the  non-payment  of  the 
said  sum  of  <£100,  in  the  said  plea  mentioned,  and  in  respect  whereof  the 
defendant   paid   to   the   plaintiflf,    and    the   plaintiif    received   the   said 
sum  of  c£100,  as  in   the  said  plea  in   that  behalf  mentioned,  but  for 
the  non  performance  of  a  promise  to  pay  the  plaintiff  another  and  differ- 
ent  sum,  to  wit,  the  sum  of  <£iOO,  parcel  of  the  said  moneys  in  the  said 
declaration  mentioned,  made  by  the  defendant  to  the  plaintiff  in  maiiner 
and  form  as  the  plaintiff  hath  above  thereof  complained  against  him, 
which  promise  in  the  declaration  mentioned  as  to  the  said  sum  of  ^100, 
parcel  &c.,  is  a  different  promise  to  the  promise  to  pay  the  said  sum  of 
^100  so  paid  to  the  plaintiff;  and  this  the  plaintiff  ia  ready  to  verify; 
wherefore  inasmuch  as  the  defendant  hatli  not  answered  the  complaint  of 
the  said  plaintiff  as  to  the  said  non-performance  of  the  said   promise  in 
the  said  declaration  mentioned,  so  far  as  the  same  relates  to  the  said  sam 
of  <£I00,  parcel  of  the  said  sums  in  the  said  declaration  mentioned,  and 
so  newly  above  assigned  as  aforesaid,  the  plaintiff  prays  judgment  and 
his  damages,  by  reason  of  the  non-performance  thereof,  to  be  adjudged 
to  him,  6cc. 

(t)  When  anew  assigrn  mentis  proper,  not  there  wns  a  second  debt;  see  Hall  t>. 

ante,  363,  note  (r),  the  effect  of  it  is  to  ad-  Middleton,  4  Ad.  &  E.  109,  and  Pratt  f. 

mit  the   payment   alleged   in  the  defend-  Groome,  15  East,  235;  Oakley  r.  Davis, 

ant*s   plea,   and   to   assert   an   unsatisfied  16  East,  82.     New  assignment  in  assump- 

claim  over  and  above  that  payment,  to  the  sit  on   a  bill   of   exchange ;    Uevden  r- 

amount  of  the  sum  newly  assigned  ;  ifde-  Thompson,   1    Ad.   &  £.  210;  Soil/  r. 

nied,  the  issue  raised  will  be,  whether  or  Neisb,  2  C.  M.  &;  R.  355. 
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6.  NMe  prosequi  to  the  whole  (»•  part  of  a  Plea  of  Payment,  (u) 

And  the  plaintiff,  as  to  the  said  [second]  plea  of  the  defendant^  [or  i/*  Mc 
f  whole  payment  be  not  admitted^  say,  **  as  to  so  much  of  the  said  (second) 

plea  of  the  defendant  as  relates  to  the  payment  of  £ ,   parcel  of  the 

sum  in  the  said  (second)  plea  mentioned  as  having  heen  paid  by  the  de- 
fendant to  the  plaintiff,^]  says,  that  he  will  not  further  prosecute  his  suit 
against  the  defendant  in  respect  of  the  promises  in  the  declaration  men- 
tioned or  either  of  them,  so  far  as  the  same  relate  to  the  said  (second) 

plea,   [or  **  to  the  said  sum  of  £ ,  parcel  as  aforesaid  of  the  said  sum 

in  the  said  (second)  plea  mentioned, '*]  therefore  as  to  the  said  last-men- 
tioned promises  let  the  defendant  be  acquitted,  and  go  thereof  without 
day,  &c. 


7.  Plea  of  Payment  of  Debt  and  Costs  to  the  Plaintiff  after  Action 

brought,  in  satis/action,  (v) 

1.  Non-assumpsit  or  other  plea  according  to  the  facts,  except  as  to  the  sum 
paid :]  And  as  to  the  sum  of  [£20]  parcel,  &c.  the  defendant  says,  that 
the  plaintiff  ought  not  further  {w)  to  maintain  his  aforesaid  action  thereof 
against  him,  because  he  saith  that  after  the  commencement  of  this  suit, 
I"  and  before  the  plaintiff  declared  therein  as  aforescdd,"  if  such  be  the 
fact,]  to  wit,  on  [6lc.]  the  defendant  paid  to  the  plaintiff  a  large  sum,  to 
wit,  the  sum  of  [£25],  in  full  satisfaction  and  discharge  of  the  said  cause 
of  action  as  to  the  said  sum  of  [^0],  parcel,  &c.  and  of  all  the  damages 
by  the  plaintiff  sustained  on  occasion  of  the  non-performance  of  the  said 
promise  as  to  the  said  sum  of  [£20],  parcel,  &c.  [or  in  debt,  *'  on  occasion 


(tt)  Ail  to  a  nol.  pros,  in  general,  see  2  8alk.  456|)   bat  such  costs  need  not  be 

Chit.  Arch.  Prac.  6th  edit.   p.    1114;  1  paid  or  deducted  until  the  final   taxation, 

Saand.  207;  it  may   be  entered  at  any  (Bertram   v.  Gordon,  6  Taunt.  441;    2 

time  even  after  the  trial ;  Fallows  v.  Bird,  Afarsh.  144,  S.  C)     Where  the  plaintiff  in 

2  C.  M.  &  R.  457.    Form,  &c.  to  an  ac-  efTect  abandons  his  cause  of  action  as  to 

tion  on  an  account  stated  against  an  infant,  th«  other  issues  as  well  as  to  the  one  on 

ante,  p.  315,  Form  3.  which  the  nol.  pros,  is  entered,  the  de- 

Where  the  defendant  has  demurred  to  fendant  will  he  entitled  to  the  costs  of 
the  whale  (Drummond  v.  Dorant,  4  T.  R.  those  other  issues  also ;  Godee  v.  Gold- 
36)  or  to  part  (Butler  v.  Mapp,  10  Bing.  smith,  2  M.  &  W.  102;  5  Dowl.  288,  S. 
391;  4  M.  AS,  258;)  of  a  declaration,  C.  Coates  v.  Stephens,  2  CM.  ^  R. 
the  plaintiff  cannot  in  general  rectify  his  118;  3  Dowl.  784,  S.  C. ;  Topham  v.  Kid- 
error  by  entering  a  noL  pros,  to  the  part  more,  5  Dowl.  676  ;  post,  368,  369, 
abiected  to.    By  3  &  4  W.  4,  c.  42,  s.  33,  note  (c). 

where  any  nolle  prosequi  shall  have  been        (v)    Alter  writ  issued  the  plaintiff  ae- 

«ntered  upon  any  count,  or  as  to  any^part  of  quires  a  right  to  costs,  and  the  plea  must  be 

any  declaration,  the  defendant  shallbeenti-  as  above;  Francis  v.  Crywell,  5  B.  d&  Al. 

tied  to,  and  havejudgment  for,  and  recover  886;  1  D.  A^  R.  546,  S.  C;  Lee  v.  Levy, 

hisreasonabla  costs  in  that  behalf."     This  4  B.  &  C.  390 ;  6  D.  &  R.  475,  S.  C.     As 

applies  wherd  the  nol.  pros,  is  entered  as  to  to  when  defendant  may  pay  the  debt  and 

part  of    the  sum    claimed  (Williams  v.  costs  to  the  plaintiflf  pending  an  action, 

Sharwood,  3  Bing.  N.  C.  331 ;  5  Dowl.  without  the  concurrence  of  the  plaintiff's 

371,  S.  C.)      When  entered   in    conse-  attorney,  see  1  Chit.  Arch.  Prac.  93,  6th 

quence  of  a  demurrer,  the  costs  of  the  de-  ed. 

murrer  must  be  paid  (Goddard  o.  Smith,  2        (te)  See  ante,  25,  note  (p) 
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of  the  detention  thereof,"]  and  of  all  the  costs  and  charges  of  the  plaintifl* 
by  him  incurred  and  expended  in  commencing  the  said  action  and  prose- 
cuting the  same  to  the  time  of  such  payment,  and  the  plaintiff  then  ac- 
cepted and  received  the  said  sum  of  [(i^25],  in  full  satisfaction  and  discharge 
of  the  last-mentioned  cause  of  action,  and  damages,  costs  and  charges ; 
and  tins  the  defendant  is  ready  to  verify  ;  wherefore  he  prays  judgment 
if  the  [)]aintifr  ought  further  to  maintain  his  aforesaid  action  thereof 
against  him,  &c. 


i PAYMENT  OF  MONEY  INTO  COURT,  (z) 


8^9.  PUa  of  Payment  into  Court  upon  a  part  (y)  or  the  whole  of 

a  Declaration. 

[By  the  New  Rules  (tf  Pleading    Trin.  Term,   1  Vic^t.  1838,    "  Where 
money  is  paid  into  Court,  such  payment  shall  be  pleaded  in  all  cases,  and  as 


(z)  This  plea,  which  haa  eiTectcd  a.very  sum  shall  be  paid  out  lo  the  plaintiff  on  de- 
material  improvement  in  practice,  was  first  mand."  In  assumpsit,  and  debt  and  cove- 
prescribed  bj  the  New  Rulos  on  Pleading  nant  for  the  non-payment  of  monej,  mo- 
of  Mil.  T.  4  W.  4.  The  form  was  after-  ney  may  be  paid  in  as  of  course,  indepen- 
wards  altered  (so  as  lo  allow  of  the  pay-  dently  of  the  statute,  see  Tidd,  9th  ed.  619; 
ment  into  Court,  on  ;7ar;  of  the  plaintiff  *a  2  Arch,  by  Chit.  6tb  ed.  1016.  And  in 
claim)  hy  Rule  T.  T.  1  Vict,  which  takes  those  cases  no  rule  or  order  to  pay  the  mo- 
effect  from  M.  T.  1638;  in  the  latter  rule  ney  is  requisite,  where  there  is  only  the 
the  form  of  the  plea  as  above  was  given,  ploaof  pay  ment  of  money  into  Coort  "fa 
These  rules  are  founded  on  the  statute  3  cases  within  the  statute  the  rule  or  order 
&  4  VV.  4,  c.  42,  8  21,  whereby  it  is  enact-  must  be  obtained  in  the  usual  way  by  ap- 
ed, "  that  it  shall  be  lawful  for  the  defen-  plication  to  the  Court  ^n  motion,  or  by 
dant  in  all  personal  actions j  (except  actions  summons  before  a  judge,  usually  the  latter, 
for  assault  and  battery,  false  imprisonment,  Serve  a  copy  of  the  rule  or  order  on  the 
libel,  slander,  malicious  arrest  or  prosecu-  plaintiff's  attomer  or  agent.  Prepare  a 
tion,  criminal  conversation,  or  debauching  plea  of  the  intended  payment  into  Court, 
of  the  plaintiff 's  daughter  or  servant,)  by  and  get  it  signed  by  couna^I,  (antCj  21, 
leave  of  any  of  the  superior  Courts  where  note  (g))  Tak«  the  money  to  the  bankers 
such  action  is  pending,  or  judge  of  any  of  of  the  Court,  (in  King's  Bench,  Hoare.aBd 
the  superior  Courts,  to  pay  into  Court  a  Co.  Fleet-street,)  and  pay  it  into  them^ 
Bum  of  money  by  way  of  compensation  or  producing  the  rule  or  order  for  paying  it  )»> 
amends,  in  such  manner  and  under  such  if  there  be  one.  They  will  give  a  receipt 
regulations  as  to  the  payment  of  costs,  and  for  it.  Thes  taker  this  receipt  and  p^ca  to 
the  form  of  pleading,  as  the  said  judges  or  the  signer  of  the  writ,  or,  in  Common  Pleas, 
such  eight  or  more  of  them  as  aforesaid  to  the  protfaonotary,  or  in  the  Exchequer, 
shall,  by  any  rules  or  orders  by  them  to  be  to  the  master,  who  will  write  a  receipt  on 
from  time  to  time  made,  order  and  direct."  the  margin  of  the  plen.  This  is  the  pre* 
Therefore  money  may  now  be  paid  into  sent  practice,  but  an  alteration  in  it  may 
Court  on  the  above  plea  in  all  actions  (ex-  probably  soon  be  carried  into  effect,  in 
cept  those  specified),  as  in  assumpsit,  as  consequenceof  the  provisions  of  the  statole 
well  for  a  debt,  as  for  general  and  unliqui-  7  W.  4  &  1  V.  c.  30,  s.  9.  Deliver  the  plea 
dated  damagc$«,  as  by  a  landlord  against  a  (signed  by  counsel)  to  the  plaintiff's  atto^ 
tenant  for  not  repairing ;  Woods  v.  Pope,  ney  or  agent,  as  in  ordinary  cases.'*  2  Arch. 
6  C.  &  P.  76'2. ;  or  in  trover,  &o.  Cook  r.  by  Chit.  6tbed.  1020.  Care  must  be  taken 
Nicholson,  6  C.  &  P.  712.  ^j  the  New  to  pay  into  Court  a  sum  sufficient  to  satisfy 
Rules  on  Pleading,  rcg.  18,  <<  No  rule  or  the  full  claim  to  damages  to  the  time  A 
judge's  order -to  pay  money  into  Court  plea  is  pleaded.  If  interest  be  claimable, 
shall  be  ncressary,  (except  under  the  3&  4  it  must  be  calculated  to  the  time  of  pay* 
W.  4,  c.  42,  s.  21,)  but  the  money  shall  be  mont,  and  not  merely  to  the  time  the  writ 
paid  to^ho  proper  ofiiccr  of  each  Court,  was  issued  ;  Kidd  v.  Walker,  2  B.  &  Aii* 
who  shall  give  a  receipt  for  the  amount  705  j  1  Dowl.  P.  C.  331,  9.  C.  If  money 
on  the  margin  vii  the   plea,   and  the  said  be  paid  into  Court,  but  the  defendant  onrit 
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near  as  may  5e,  in  the  following  form^  mutatis  mutandis  : — The  defendant, 
by this  attorney,  [or  '*  in  person,"]  except  as  to  the  said  causes  of 

to  plead  the  payment,  the  defeDdant  is  not  449,  S.  C.     Where  the  plaintifF,  on  a  gen- 

eotitled  to  costs ;  Adelaide  v.  Booth,  1  Bing.  eral  count  for  work,  goods  sold,  &c.  claims 

N.  C.  693.     An  ameqdment  by  adding  a  on  two  contracts  or  moro  on  his  particular 

plea  of  payment,  or  by  increasing  the  sum  of  demand,  and  the  defendant  admits  but 

before  paid  in  on  a  plea  of  payment,  would  one  only,  it  would   seem,  however,  to  be 

in  general  be  allowed  on  terms.    If  money  proper  to  plead  non  assumpsit,  except  as  to 

be  offered  by  the  defendant  and  refused  by  the  amount  confessed,  and  the  payment  of 

the  plaintiff  on  a  summons  before  declara-  money  into  Court,  specially  to  the  residue 

tion  (as  to  which  see  2  Arch,  by  Chit.  6th  only  of  the  amount  stated   in  the  declara- 

ed.  p.  1028  ;    Cumming  v.  Columbino,  6  tion  ;  see  form  9,  supra  ;  and  see  Booth  v. 

Dowl.  373  ;  Parsons  v.  Pitcher,  ibid.  42K2,)  Howard,  5  Dowl.  43^.  Payment  of  money 

the  defendant  will  not  be  entitled  to  the  into  Court  on  a  count  on  a  promissory  note, 

subsequent  costs  unless  such  money  be  af-  payable  by  ijtstalraents,  is  only  an  admis- 

terwards  paid  into  Court  on  a  plea;  Gover  sion  by  the  defendant  that   money  to  the 

V.  Elkins,  3  M.  &  W.  216 ;  S.  C.  6  Dowl.  amount  paid  in  was  due  on  the  promissory 

335.  note;  it  does  not  bar  a  plea  of  the  statute 

Effect  of  as  an  Admission  of  the  Cause  of  of  limitations  as  to  a  further  sum  claimed 

Action. — See  in  general  Tidd,  9th  ed.  624 ;  to  be  (}jje  on  the  same  note ;  Reid  v.  Dick- 

2  Arch,  by  Chit.  6th  ed.  1024.     It  admits  ons,  5a.&>  Ad.  499;  and  see  Jourdain  v. 

the  contract  and  cause  of  action  as  descri-  Johnson,  2  C.  M.  <&  R.  566.     Where  the 

bed  in  the  declaration,  but  not  beyond  the  plaintiff  has  two  counts  in  his  declaration, 

extend  stated  in  the  particulars  of  demand,  upon  either  of  which  he  can  recover  his 

nor  beyond  the  amount  paid  into  Court,  ie2.  demand,  as  a  count   for  goods  sold,  and 

itadmits  that  the  contract  proved  was  made  upon  an  account  stated  as  to  the  price,  it 

with  the  plaintiff;  Walker  v.  Rawson,  5  suffices  to  pay  money  into  Court  upon  one 

C.  ^P.  486;  and  by  all  the  defendants,  if  only  of  such  counts ;  Early  v.  Bowman,  1 

aUpa^ money  into  Court;  Walker  17.  Raw-  B.  &  Ad.  89;  Stafford  v.  Clarke,  2  Bing. 

son,  M.  &  Rob.  250 ;  Ravenscrofl  v.  Wise,  377  ;  9  Moor,  724 ;  1  C  &>  P.  703,  S.  C. ; 

1  C.  M.  &  Jl.  203 ;  2  Dowl.  P.  C.  676,  8.  Evereth   v.  Bell,  7  Taunt.  450 ;    1  Moor, 

C. ;  but  not  if  only  one  payment  into  Court ;  158,  S.  C. 

Eliot  17.  MorgarT,  7  C.  &r  P.  334;  and  that  As* to  pleading  payment  into  Court, 
the  contract  was  duly  stamped  and  was  where  tjje  debt  is  under  40^.  see  Forrant 
legal  and  effectual  in  other  respects  ;  Is-  17.  Morgan,  3  Dowl.  P.  C.  792;  S.  C.  2  C. 
raci  V.  Benjamin,  3  Camp.  40  ;  Randel  v.  M.  &,  R.  252;  2  Tyrw.  790;  or  recovera- 
Lynch,  S  Camp  357;  Middleton  v.  Brew-  ble  under  a  Court  of  Requests  Act,  Tur* 
er,  Pealc,  R.  15  ;  at  leftist  to  the  extent  of  ner  v.  Barnard,  I  M .  &  \V.  580  ;  S.  C.  5 
the  money  paid  in  ;  see  Shearwoodr.  Hay,  Dowl.  170.  The  plea  of  payment  into 
5  A.  &  £.  383;  and  see  Jones  v»  Reed,  1  Court  puts  the  plaintiff  on  proof  of  a  de- 
N.  &  P.  18 ;  5  Dowl.  216,  S.  C. ;  and  that  mand  beyond  the  amount  paid  into  Court, 
the  action  is  not  brought  too  soon  ;  Harri-  The  defendant  has  no  evidence  to  adduce 
son  V.  Douglas,  3  A.  &  E.  396.  Where  that  he  has  paid  in  the  money.  Difference 
money  is  paid  into  Court  on  the  common  between  a  plea  of  tender  and  one  of  pay- 
count  in  assumpsit  or  debt,  (which  does  ment  of  money  into  Court;  Turner  v. 
not  specify  the  particulars  of  the  bargain,)  Crossley,  3  M.  &  W.  43. 
and  one  contract  only  is  proved,  such  con"  (y)  Where  this  plea  is  pleaded,  to  part 
tract  is  admitted  ;  Walker  v.  Rawson  and  of  several  sums  mentioned  in  the  declara- 
Eavonacroft  r.  Wise,  supra  ;  Seaton  v.  tion,  it  is  not  necessary  to  specify  how 
Benedict,  5  Bing.  28 ;  2  M.  &  P.  66,  S.  C.  much  of  the  sum  paid  in  is  meant  to  be 
But  the  payment  of  money  into  Court  on  applied  to  each  claim  ;  Jourdain  v.  John- 
a  general  count,  does  not  admit  more  than  son,  2  C.  M.  &  R.  564 ;  Marshall  v.  White- 
one  coDtract  or  cause  of  action,  if  the  mo-  side,  1  M.  &  W.  192;  overruling  Mee  v, 
ney  paid  in  extend  to  such  contract  and  Tomlinson,  4  A.  &  E.  262;  ante,  p.  364, 
cause  of  action  only.  It  is,  in  such  case,  note  (m).  Unless  one  of  those  claims  be 
only  a  confession  of  some  liability  for  work,  in  respect  of  a  bill  or  note  ;  in  whidiv  case 
goods,  &c.  to  the  extent  paid  in ;  and  is  the  plea  of  payment  into  Court  should 
merely  evidence  which  may  be  coupled  specify  precisely  how  much  of  the  money 
with  other  facts  so  as  to  show  a  partial  or  so  paid  in  is  to  be  applied  to  the  bill, 
total  liability  on  the  particular  claim  ;  and  and  then  there  should  be  another  plea  to 
the  effect  of  such  payment  is  not  altered  the  part  of  the  bill  left  uncovered  ;  for  the 
in  this  respect  by  the  rule  of-Trin.  1  Will,  plea  of  payment  into  Court  being  in  the 
4,  which  requires  a  particular  of  demand  nature  of  a  plea  of  non-assumpsit ,  as  to 
to  be  annexed  to  the  declaration  ;  Meager  the  residue  not  paid  into  Court,  is  inappli- 
V,  Smith,  4  B.  &  Ad.  673;  1  Nev.  &  Man.  cable   to  a  count  on  a  bill  of  exchange; 
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action  as  to  the  sum  of  jg     ■  ■  [the  amount  paid  in]  parcel  of  the  moneysk 

in  the  declaration  mentioned)  [or  *'  except  as  to  the  said count,"  | 

says  [*^  that  ho  did  tnot  promise  as  iu  the  declaration  alleged,  and  of  this 
he  puts  himself  upon  the  country,  &c. :"  or  *'  that,"  Sf'c,  pleading  a  set- 
off, or  payment  before  action,  SfC.  as  the  case  may  he :  or  after  non  assttmp^ 
sit  defendant  may,  on  having  a  judge^s  order  or  rule,  as  the  case  may  be,  see 
ante,  24,  note  (l),  plead  a  further  plea  to  the  fchole  declaration,  except  €is  io 
(he  sum  paid  in,  (y)  thus:  '*  And  for  a  further  plea,  except  as  to  the  said 

promises  and  causes  of  action  as  to  the  said  sum  of  £ ,  parcel,  &c- 

the  defendant,"  actio  non,  <^c. 

The  plea  of  payment  into  Court  according  to  the  above  rule  will  then  he  as 
follows  :  And  [as  to  the  sum  of  £ ,  hcing  part  of  the  sum  in  the  decla- 
ration or  *'                     count  mentioned,"  or,  **  as  to  the  residue  of  the 

sum  of£ ,"]  [if  pleaded  to  the  tchole  declaration  omit  the  words  within 

the  brackets  and  also  the  former  picas]  the  defendant  says  that  the  plaintifi* 


antej  p.  303  ;  Jourdain  r.  Johnson,  supra;  All  the  issues  were  found  for  the  defcH' 
if  however  the  plainiifT  join  issue  on  such  dant  except  the  second  ;  but  it  was  held 
a  plea,  the  defendant  may  give  in  evidence  that  as  there  was  an  undivided  portion  of 
any  defence  that  would  have  been  admis-  the  first  count  left  unanswered,  the  cause 
sible  under  the  old  general  issue ;  Fin  ley-  of  action  stated  in  which  was  admitted  by 
son  V.  Mackenzie,  3  Bing.  N.  C.  824.  The  the  plea  of  payment  into  Court,  the  plain- 
proper  coursi;  for  the  defendant  to  pursue,  tiff  was  entitled  to  nominal  damages  on 
where  part  of  the  claim  in  the  declaration  the  whole  record  ;  though  each  iaaue  wss 
and  particulars  of  demand  is  deniedj  is  to  to  be  tried  and  determined  by  the  jury 
pfead  to  that  part  in  denial  or  confession  separately  on  its  own  merits.  When  the 
or  avoidance,  as  in  ordinary  cases.  , If  the  plea  is  pleaded  fo  part  of  the  piainiiflT's 
defendant  pleaded  the  plea  of  payment  claim,  the  remainder  being  met  by  other 
into  Court  to  the  tchole  declaration,  he  defences,  such  as  payment,  &c.,  since  hy 
would  confess  aFl  the  causes  of  action  originally  claiming  too  much,  the  plaintin 
which  the  declaration  and  particulars  ena-  has  rendered  th«  pleading  such  other  plea* 
ble  the  plaintiff  to  establish,  and  the  only  necessary  on  the  part  of  the  defendant,  be 
question  would  be  the  amount  due.  The  cannot  by  taking  tfie  money  oat  of  Court, 
effect  of  such  a  plea  is  well  illustrated  by  in  discharge  of  the  whofe  cause  of  actron, 
the  late  important  case  of  Fischer  v.  Aide,  avoid  paying  the  costs  of  those  other  plea« 
Exch.  T.  T.  1838,  Leg.  Obs.  No.  468.  to  the  defendant ;  Topham  v.  Kidmore,  5 
That  was  an  action  in  assumpsit  by  a  Dowl.676;  Emmett  v.  Staodon,  Exch.  T. 
courier  on  a  special  contract,  by  which  T.  1838  ;  Godee  r.  G(fldsmith,  2  M.  &>  W. 
the  defendant  engaged  the  plaintiff  as  a  202;  8.  C.  5  Dowl.  288;  but  if  money  be 
travelling  courier  at  10  guineas  a  month,  paid  into  Court  on  the  whole  declaration^ 
with  a  proviso,  that  if  slie  discharged  him  the  rule,  it  seems,  would  be  otherwise; 
before  that  time,  she  was  to  pay  him  50  Coates  v.  Stevens,  2  C  M.  &,  R.  118;  S. 
guineas,  and  his  expenses  from  Carlsbad  C.  3  Dowl.  784;  post,  p.  369,  note  (r). 
to  England  :  Averment  of  discharge  before  When  the  above  plea  to  ;iar<  is  adopted, 
the  expiration  of  the  time;  and  breach,  care  must  be  taken,  first,  that  the  other 
refusal  to  pay  the  50  guineas  and  hr»  ex-  pleas  to  that  portion  of  the  declaration 
penses.  There  was  also  an  indebitatus  '  which  is  denied  are  confined  to  that  por- 
count  for  50  guineas  for  wages,  &c.  tion,  and  do  not  extend  to  the  cause  of 
Pleas:  1.  As  to  i>21,  parcel  &c.  of  the  action  to  which  the  sum  paid  in  applies; 
first  count,  that  the  defendant  did  not  dis-  and,  secondly,  that  all  the  defences  te 
charge  the  plaintiff  unjustifiably  &.C.,  and  those  parts  of  the  declaration  which  are 
issue  for  the  plaUuiff  thereon.  denieti  are  first  pleaded  or  exhausted,  and 

2.  To  the  residue  of  the  first  count,  that  then  that  the  plea  above'pleaded  is  applied 
the  plaintiff  refused  to  obey  the  defend-  entirely  to  the  residue,  or  sum  or  cause  of 
ant's  commands.  action  confessed;  see  Sharman  v.  Steven- 

3.  To  the  last  couni,  except  as  to  £21,  son,  1  Gale,  74;  2  C.  M.  &  R.  75;  3 
;?arcc^,  ^-c,  non  assumpsit.                    -  Dowl.  P.  C.  709;  Coalea  f,  Stevens,  *m- 

4.  Payment  into  Court  of  £34   18*.  on  pra. 
the  whole  declaration. 
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ought  not  further  to  maintain  his  action,  because  the  defendant  now  brin<^s 

into  Court  the  sum  of£ ,  ready  to   be  paid  to  the  plaintiff:  and  the 

defendant  further  says,  that  the  plaintiff  has  not  sustained  damages  [or, 
in  actions  of  debt,  "  that  he  never  was  indebted  to  the  plaintiff"]  to  a 
greater  amount  than  the  said  sum  of,  &.c.,  in  respect  of  the  cause  of  ac- 
tion in  the  declaration  mentioned,  [or,  **  in  the  introductory  part  of  tJiis  plea 
mentioned"] :  And  this  he  is  ready  to  verify  :  wherefore  he  prays  judg- 
ment, (b)  if  the  plaintiff  ought  further  to  maintain  his  action  thereof. 
[CounseVs  signature^ 


10.  Replication  to  a  Plea  of  Payment  of  Money  into  Court ; — Thai 
Plaintiff^  accepts  the  same  in  satisfaction,  (c) 

The  plaintiff  as  to  the  said  plea  accepts  and  takes  out  of  the  said  Court 

the  said  sum  of  «£ in  full  satisfaction  and  discharge  of  the  said  causes 

of  taction  in   the    declaration  mentioned  [or  if  the  plea  be  to  part,  state 


(6)  The  plea  is  demurrable  if  this  pray-  sufficient,  he  should   proceed    to  make  up 

er  of  judgment  be  omitted,  Sharman   v.  the  issue,  &c.  and  try  the  same  as  in  ordi- 

Stevenson,  1  Gale,  74  ;.  2  C.  M.  &  R.  75  ;  nary  cases,     if  he  reply,  admitting  the  suf- 

3  Dowl.  P.  C.  709.     It  was  also   held  in  ficiency  of  the  money  paid  in,  and  'there 

that  case,  that  it  is  sufficient  to  assign  such  be  no  other  cause  of  action  to  which   the 

cause  of  demurrer  by  stating  that  the  plea  plea  of  payment  of  money  into  Courtis  in-, 

^'varies  from  the  form  given  by  the  rule."  applicable,  he   may  at  once   proceed   to  a 

(c)  "  The  plaintiff  after  delivery  of  a  taxation  of  costs  and  sign  final  judgment 
pleaof  payment  of  money  into  Court  shall  for  those  costs.  To  proceed  to  taxation, 
be  at  liberty  to  re-phj  to  the  same  by  ac-  get  an  appointment  from  the  master  or  pro- 
cepting  the  sum  so  paid  into  Court  in  full  thonotary."  2  Chit.  Arch.  4th  cd.  837. 
satisfaction  and  discharge  of  the  cause  of  Where  a  defendant  pleads  payment  of  mo- 
action  in  respect  of  which  it  has  been  ncy  into  Court  generally  upon  the  whole 
paid  in  ;  and  he  shall  bo  at  liberty  in  that  declaration,  and  then  (improperly)  pleads 
case  to  tax  his  costs  of  suit,  and  in  case  of  other  pleas  to  all  except  as  to  the  money 
non-payment  thereof  within  48  hours,  to  paid  in,  and  the  plaintilT  takes  out  the  mo- 
aign  judgment  for  his  co^ts  of  suit  so  tax-  ney  paid  in,  and  taxes  his  costs  upon  the 
ed;  or  the  plaintiff  may  reply  that  he  has  .new  rules  in  full  satisfaction,  the  cause  is 
sustained  damages  (or  '  that  the  defendant  at  an  end  ;  and  the  defendant  has  no  right 
was  and  is  indebted  to  him,'  as  the  case  to  the  costs  of  the  subsequent  pleas,  nor 
may  be,)  to  a  greater  amount  than  the  said  can  he  sign  judgment  of  nonpros  for  want 
sum;  and  in  the  event  of  an  issue  thereon  of  a  replication  to  them;  Coatcs  v.  Ste- 
being  found  for  the  defendant,  the  defen-  vens,  1  Gale,  75;  3  Dowl.  P.  C.  784;  2 
dant  shall  be  entitled  to  judgment  and  his  C.  M.  &  R.  118  ;  S.  C.  But  where  the  do- 
costs  of  suit."  (New  Rules  on  Pleading,  fendant  pleads  payment  of  money  into 
Trin.  Term,  1  Vict.)  The  prudent  course  Court  to  part,  and  other  pleas  to  the  resi- 
is  to  take  the  money  out  of  Court  in  full  duo  of  the  plaintiff's  demand  which  are 
satisfaction,  and  stay  proceedings,  in  cases  true,  and  the  necessity  for  which  has  arisen 
where  there  is  a  reasonable  doubt  of  cs-  in  consequence  of  the  plaintiff's  claiming 
tabiishing  a  claim  beyond  the  amount  paid  in  the  declaration  more  than  "was  due  to 
in,  "The  plaintiff  may,  at  all  events,  him,  the  plaintiff  cannot  pass  over  those 
without  prejudicing  his  case,  at  once  take  other  pleas  unnoticed  ;  and  if  ho  do,  the 
the  money  out  of  Court,  which  he  may  Court  will  give  leave  to  the  defendant  to 
obtain  on  producing  to  the  signer  of  the  sign  judgment  of  nonpros,  unless  the  plain- 
writs,  or  in  C.  P.  to  theprothouolary,  or  in  tin  amends  his  replication  on  payment  of 
the  Exchequer  to  the  master,  the  copy  of  costs,  or  consents  to  taxation  of  costs  as 
the  rule  or  order,  if  any,  for  paying  it  in,  upon  a  nol.  pros,  in  respect  of  the  unan- 
and  the  plea  of  payment  delivered  in  the  swered  pleas;  Topham  v.  Kidmore,  5 
cause.  Tho  plaintiff  must  reply  in  the  Dowl.  676.  If  the  plaintiff  enter  a  nol. 
manner  pointed  out  by  the  above  rule  with-  pros,  to  those  pleas  the  defendant  will  bo 
in  the  time  limited,  as  in  ordinary  cases,  entitled  to  the  costs  in  respect  of  tho  is- 
If  he  reply  that  the  money  paid  in  is  not  sues  on  them  ;  (lodee  r.   Goldsmith,  2  M. 
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"  The  plaintiff  as  to  the  said  plea  as  to  the  said  sum  of  £ ,  parcel, 

&c.,  accepts  and   takes  out  of  the  said  Court  the  said  sum  of  £ in 

full  satisfaction  and  discharge  of  the  said  causes  of  action  in  the  intro- 
ductory part  of  that  plea  mentionexl-"]  Therefore  as  to  such  causes  of 
action  the  plaintiff  is  satisfied,  and  he  prays  judgment  for  his  costs  and 
charges  in  this  behalf,  &c.  {d) 


1 1.  Replication  to  Plea  of  Payfnent  of  Money  into  Court ; — JJfcof 

Plaintijf  claims  a  further  Sum.{e) 

The  plaintiff  saith  [or  if  the  pica  be  to  part,  state,  *'  Xlie  plaintiiT  as  to 

the  said  plea  to  the  said  sum  of  £ ,  parcel  A-c,  saith"]  that  he  ought 

not  to  he  barred  from  further  maintaining  his  aforesaid  action  [if  thepUa 

be  to  part  add  **  as  to  the  said  sum   of  £ ,  parcel  &,c"]  because  he 

saith  that  he  hath  sustained  damages  [or  in  debt,  **  that  the  defendant  was 

and  is  indebted  to  him"]  to  a  greater  amount  than  the  said  sum  of  ^ 

in  respect  of  the  tcauscs  of  action  in  the  declaration  mentioned  [or  if  the 

pica  be  to  part,  add  **  as  to  the  said  sum  of  £ ,  parcel  &c.'']  and  tliis 

the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


PERFORMANCE. 


[When  the  claim  is  on  a  special  count  non-assumpsit  will  not  enable  the 
defendant  to  contend,  at  the  trial,  that  he  has  performed  the  contrficf,  nor 
can  he  be  permitted,  upon  that  plea,  to  show  any  matter  in  discharge,  jus- 
tification, or  excuse,  of  the  non-performance.  There  must,  be  a  special 
plea  to  entitle  the  defendant  to  rely  on  either  of  these  grounds  of  defence. 
See  a  form  of  plea  that  a  new  and  substituted  agreement  was  entered  in- 
to in  discharge  of  the  contract  stated  in  the  declaration,  mite,  310,  Form 
7  ;  that  the  contract  was  rescinded  by  consent,  post,  375,  tit.  "  Rescinded 
Contract ;"  see  Pleas  of  **  Accord  and.  Satisfaction,"  "  Payment,"  "  Re- 
lease," &c.  In  general  a  plea  of  performance  should  state  the  perform- 
ance in  the  words  of  the  promise,  or  the  breach  assigned  may  be  nega- 
tived in  the  words  used  in  the  declaration,  concluding  to  the  country ; 
see  ante,  283;  post,  tit.  '*  Landlord,"  &c. ;  post,  Debt  and  Covenant,  tit 
**  Performance."  See  in  general  as  to  the  defence  of  performance,  and 
excuses  of  non-'performance.  Chit.  jun.  Contr.  2d  ed.  563  to  575.] 

&  W.  202 ;  5  Dowl.  288,  S.  C. ;  and   Em-  former,  even  ader  verdict ,  Follows i?.  Bird, 

mett  r.  Standon,  Excb.  T.  T.  1838.     Jt  is  2  G.  M.  ^  R.  457. 

no  discontinuance  if  the  plaintiff'  do  not  '  {d)  It  is  usual  in  practice  to  sign  this  by 

reply  to  tho' plea  of  payment  of  money  in«  counsel.     As  to  judgment,  &g.  see  sufT^^ 

to  Court,  before  going  to  trial  on  the  other  note  (c) ;  T.  Chit.  Forms,  G63. 

issues,  au  ho  may  enter  a  nol.  pros,  on  the  (e)  Supra,  note  (c). 
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PROMISSORY  NOTES. 


[We  have  seen  that  non-assumpsit  cannot  generally  be  pleaded  tb  a 
count  on  a  bill  of  exchange  or  promissory  note,  ante,  253,  note  (c).  In 
general  the  pleas  in  actions  on  promissory  notes  are  similar,  fnutatis  mu- 
tandis^ to  the  pleas  in  actions  on  bills  of  exchange  ;  see  therefore  the 
Forms,  ante,  263  to  279.  It  will  be  material  to  bear  in  mind,  in  framing 
special  pleas  to  actions  on  promissory  notes,  frohi  the  above  forms,  that 
in  general  the  maker  of  a  note  stands  in  the  position  of  the  acceptor  of  a 
bill  of  exchange  ;  and  the  payee  of  a  note,  when  he  indorses  it,  in  the  po- 
sition of  the  drawer  of  a  bill.] 


^'  ■  V.  Maker  or  Indarser; — Denial  that  Defendant  made — or 

indorsed — the  Note. 

In  the .  On  [^c.'] 

C.  D.     )      The  defendant,  by his  attorney,  as  to  the  said  first 

ats.      >  count,  saith  that  he  did  not  make  [or  **  indorse"]  the  said  note 
A.  B.     3  &s  in  the  first  count  alleged  ;  and  of  this  he  puts  himself  up- 
on the  country,  &c. ;  as  to  the  said  last  count  ['^c.'] 


f  2.  Indorsee  v.  Indorser  ; — Denial  of  presentment  or  notice^ 

[See  Forms,  ante,  256,  Form  12 ;  267,  Form  15,  substituting  the  word 
Note  for  Bill] 


3.  Plea  to  a  Declaration  by  the  Indorsee  against  the  Maker  of  a 
Note  payable  on  Demand ; — That  the  Executor  of  live  other  Maker 
paid  the  Amount  to  the  Indorser  before  the  Note  was  indorsed  to 
the  Plaintiff^,  who  took  it  with  Notice.  (/) 

The  defendant,  by his  attorney,  as  to  the  first  count  of  the  said  der 

claration  says  that  the  said  promissory  note  in  the  said  first  count  men- 
tioned was  made  by  one  J.  G.,  together  and  jointly  with  the  defendant, 
and  not  by  the  defendant  alone,  and  that  the  said  defendant  and  the  said 

J.  G.  thereby  jointly  and  severally  promised  to  pay  the  said  sum  of  jff 

to  the  said  G.'  H.  or  t»rder,  on  demand ;  and  the  defendant  further  saith 
that  the  said  J.  G.  heretofore  and  in  his  life-time,  to  wit,  on  the  31st  day 
of  January,  a.  d.  1834,  duly  made  and  published  his  last  will  and  testa- 
ment in  writing,  and  thereby,  amongst  other  things,  appointed  J.  B.  ex- 

U)  See  Forms,  arUBf  265  to  269.     See  a  plea  of  release  of  one  of  several  makers, 
post,  til.  Rdease. 
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ecutor  thereof,  and  that  the  said  J.  G.  afterwards,  to  wit,  on  the  16th  day 
of  February,  a.  d.  1834,  died,  without  revoking  or  altering  his  said  will 
as  to  the  said  appointment  of  an  executor  thereof,  and  that  thereupon 
afterwards  and  after  the  death  of  the  said  J.  G.,  to  wit,  on  the  10th  day 
of  May,  in  the  year  last  aforesaid,  the  said  J.  B.  assented  to  the  said  ap- 
pointment of  himself  as  such  executor  as  aforesaid,  and  took  upon  him- 
self the  burthen  of  the  execution  of  the  said  last  will  and  testament,  and 
as  such  executor  as  aforesaid  administered  divers  goods  and  chattels 
which  were  of  the  said  J.  G.  deceased  at  the  time  of  his  death ;  and  the 
said  defendant  further  says  that  after  the  making  of  the  said  note,  aad 
when  the  same  was  due  and  payable,  and  after  the  death  of  the  said  J. 
G.,  and  before  the  said  G.  H.  indorsed  the  said  note  to  the  plaintiff,  as  in 
the  said  first  count  is  mentioned,  to  wit,  on  the  11th  day  of  July,  a.  o. 
1834,  the  said  J.  B.  as  and  so  being  such  executor  as  aforesaid,  in  pay- 
ment, discharge,  and  satisfaction  of  the  said  note,  paid  to  the  said  G.  H. 
then  being  the  holder  thereof,  the  said  sum  of  money  in  the  said  note 
speci^ed,  together  with  all  interest  then  due  thereon,  accordin'g  to  the 
tenor  and  effect  of  the  said  note,  and  thereby  the  said  note  then  became 
and  was  wholly  paid,  satisfied,  and  discharged  ;  and  the  defendant  further 
says  that  after  the  said  note  was  so  paid  as  aforesaid,  he  the  said  G.  £L 
indorsed  the  said  note  to  the  plaintiff,  as  in  the  said  first  count  is  mention- 
ed, and  that  the  plaintiff,  before  and  at  the  time  when  the  same  was  in- 
dorsed to  him  as  aforesaid,  had  notice  that  the  same  had  been  and  was 
paid  and  discharged  as  aforesaid,  and  also  had  notice  of  all  other  the  pre- 
mises aforesaid  ;  and  this  the  defendant  is  ready  to  verify.  [Ple€ui  to  the 
last  munt. 


14.  That  a  Promissory  Note  was  taken  by  the  Plaintiff /or  the  Debt. 

[Sec  the  pleas  that  a  bill  of  exchange  has  been  taken  on  account  of  the 
debt  {antcy  279  to  283,  and  notes),  and  from  wliich  a  plea  that  a  Promis- 
sory  Note  has  been  received  on  account,  may  readily  be  framed,  stating 
that  defendant  made  his  promissory  note  bearing  date,  &c.,  whereby  he 
promised  to  pay,  &c.,  or  indorsed  and  delivered,  &c.  a  certain  promissory 
note  made  by  one  E.  F.,  and  whereby  he  promised  to  pay,&c.  to  defend- 
ant or  order,  &c.] 
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RELEASE,  (g) 


1 .  Pka  of  Release. 

The  defendant,  by his  attorney,  saith  that  after  (A)  the  making  of 

the  said  promises  in  the  declaration  mentioned,  [in  debt  say,  "  after  the 
accruing  of  the  said  debts  in  the  declaration  mentioned,"]  and  before  (t) 
the  commencement  of  this  suit,  to  Ti^it,  on  [^c>]  the  plaintiff,  by  a  certain 
writing  of  release,  [or  "  deed  poll,"  or  **  indenture,"  as  the  case  may  6c,] 
sealed  with  his  seal,  and  now  shown  to  the  said  Court  here,  (k)  released 
to  the  defendant  the  said  causes  of  action  [in  debt,  '^  and  debts"]  ia  the 
declaration  mentioned  ;  and  this  the  defendant  is  ready  to  verify,  d&c. 


2.  Replication  thereto ; — Denial  of  Release,  (l) 

AnB  the  plaintiff,  as  to  the  said  plea,  saith  that  the  said  supposed  wri- 
ting In  that  plea  mentioned  is  not  his  deed ;  and  this  the  plaintiff  prays 
may  be  inquired  of  by  the  country,  &c. 

« 

(g)  Clearly  this  must  be  specially  plea-  only  of  the  demand}  if  the  whole  claim  be 

dee.     A«  to  the  law  and  evidence  on  the  not  admitted ;  and  of  course  the  plea  must 

subject,  see   Com.  Dig.   and   Bac.  Ab.  tit.  then  be  confined  to  the  part  confessed ;  see 

'/Release ;"  Stark.  Ev.  2d  ed.   712 ;  Chit.  Form  6,  ante,  23. 

jun^Contr.  2d  ed.  601  to  610.    A   release  (i)  If  the  release  were  after  writ,  plead 

must  in   general  be  under  seal  ;  but  a  re-  it  in  bar  of  ihe  further  maintenance  of  the 

lease  on  part  payment,  under  a  composition  action,  and  as  a  release  of  the  causes  of 

agreement  with  defendant's  creditors  gene-  action  and  costs ;  see   ante,  25,   Form  9. 

rally,  is  good,  though  the  agreement  be  not  If  the  release  were  after  plea,  it  must  be 

under  seal  ;  see  ante,  286,  note  (p),  and  pleaded    puis   darrein    continuance;    see 

Forms,  id.     As  to  the  distinction  between  Form  4,  ante,  248;  and  post,  <<  Pleas  puia 

a  release  to,  and  a  covenant  not  to  sue,  one  darrein  continuance,"  Index, 

of  several   debtors,  see  Dean  v.  Newhall,  (k)  If  the  release  has  been  lost  or  des- 

8T.  R.   168;  Twopenny  t;.  Young,  5  D.  troyed  by  accident,  state,  instead  of  this 

^  R.  262  ;  3  B.  &  C.  212,  S.  C.    A  re-  profert,   «  which  writing  hath  been  lost 

lease  of  December,  1831 ,  was  pleaded  in  and  destroyed  by  accident,  and  cannot  be 

May,  1832,  as  destroyed   by  accident,  to  produced  by  the  said  defendant  to  the  said 

debt  on  judgment,  and  the  Court,  on  an  Court  here;"  see  Read  v»  Brookman,3  T. 

affidavit  that  the  plea  was  false,  allowed  R.  151. 

tba  plaintiff  to  sign  judgment  as  for  want  (f)  This  replication  in  general  merely 

of  a  plea;  Smith  v.  Hardy,  1   M.  &•  Sc.  puts  the  execution  of  the  deed  in  issue.     In 

^6 ;  8  Bing.  435,  S.  C.   -  Release  by  tak-  some  cases  it  may  be  proper  to  new  assign; 

iog  a  higher  8ecurity,-ait2«,  207,  Form  4.  in  others  to  crave  oyer  and  set  out  the 

As  to  fraudulent  releases  by  one  of  seve-  release,  where   it  contains  a  proviso*  or 

ral  creditors,  see  Chit.  jun.  Contr.  2d  ed.  qualification,   &c.  excepting   the  debt  in 

605 ;  Tidd,  9th  ed.  677, 848  ;  2  Chit.  Arch,  question.     Where  the  release  was  obtained 

Ind.  "  Release ;"    Herbert   t?.   Piggott,    2  by  fraud,  the  plaintiff  should   reply   the 

Dowl.  P.  0.  393;  Gibson  r.  Winter,  5  B.  fraud  generally;   see  ante,  305,  Form  2; 

&  Ad.  96.  post,  Pleas  in  Debt,  "  Fraud." 

(A)  The  plea  should  be  pleaded  to  part 
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fS.  Plea  to  an  Action  on  a  Note,  that  the  Plaintiff  by  Deed  released 

another  Maker  from  the  Claim,  (m) 

And  the  said   defendant,  by his    attorney,  as  to   the  first  count  of 

the  said  declaration,  says  that  the  said  promissory  note  in  the  said  first 
count  mentioned,  was  made  by  the  defendant,  and' by  two  other  persons 
with  him,  to  wit,  by  the  said  defendant,  and  by  one  T.  S.  and  one  B.  S., 
and  whereby  the  defendant  and  the  said  T.  S.  and  B.  S.  jointly  and  ser- 

erally  promised  to  p^y  to  the  said  plaintiff  the  said  sum  of  £ ,  with 

interest,  as  aforesaid ;  and  the  defendant  saith  that  [he  and  the  said  T.  S. 
made  and  signed  the  said  note  as  sureties  only  for  the  said  B.  S.,  and  did 
not,  nor  did  either  of  them,  receive  any  value  for  the  same,  and  that(n)] 
heretofore  and  after  the  making  of  the  said  note,  and  after  the  same  be- 
came due,  to  wit,  on  [^T^*]  by  a  certain  indenture  then  made  between  the 
said  B.  S.  of  the  first  part,  C.  F.  of  the  second  part,  and  cmiongst  other 
persons  the  plaintiff  of  the  third  part,  and  which  indenture,  sealed  with 
the  seal  of  the  plaintiiT,  the  defendant  now  brings  here  into  Court,  the 
plaintiff  then  being  the  holder  of  the  said  note,  without  the  defendant's 
consent,  released  to  the  said  B.  S.  the  said  cause  of  action,  claim  and  de- 
mand upon  and  in  respect  of  tlie  said  note  in  the  said  first  count  mention- 
ed, and  this  the  defendant  is  ready  to  verify,  &c. 


RESCINDED  CONTRACT. 


Plea  that  before  Breach  the  Contract  was  rescinded  by  mutual 

Agreement,  (p) 

And  for  a  further  plea  to  the   said  first  count  of  the  said  declaration, 
the  defendant  says,  that  after  the  making  of  the  said  agreement  and  pro- 

(m)  A  release  to  one   of  aeverai  joint  J.;  Rippioghall   v.   Lloyd,  5   B,   A  Ad. 

find  severnt  debtors  is  a   discharge  of  all,  742;  Taylor  v.  Hilary,  1  G.  M.  &  R.741 ; 

Co.  Lit.  232;  Cocks  v.  Nash,  9Bing.  431  ;  1  Gale,  22;  but  not  after  breackf  Edwaids 

2M.  ^(^.Sc.435;  Nicholson  v.  Revill,4  A.  v.   Chapman,  I  M.   &  W.   231;  4  Dowl. 

&  E.  625 ;  but  a  covenant  not  to  sue  is  not  732,  S.  C. ;  then  t)ie  agreement  to  rescind 

so   in   general;     Dean   v.   Newhall,  and  must  be  executed  in  accord  and  aatisfac- 

Twopenny  v.  Young,  supra,  374,  nole(g).  tion  ;  ibid,  and  Sard  r.  Rhodes,  1  M.  ^ W. 

(n)  The   allegation  between  the  brack-  153;  Chit.  jun.   Contr.   2d   ed.  689.     A 

etfl  is  not  necessary,  for  a   release  to  one  is  mere  agreement  for  an  accord,  doI  exeoQi- 


a  release  to  all,  though  all  be  principals.         ed,  will  not  extinguish  a   vested  right  of 
(o)  This   form  may  of\en   be  useful   in     action  ;    Lynn   v.  Bruce,  2  H.  Bl.  317; 
actions  for  breacli  of  promise  of  marriage.     Reeves  v.   Hearne,  1    jtf .  A  W.  333.    A 


See  other  pleas,  ante,   350,  and  Young  v.  partial   failure  of  consideration  does  not 

Murphy,  3  Bing.  N.  C.  54.     It  seems  that  entitle  the  other  party  to  rescind  a  coiH 

an  agreement  (whether  rediTced  to  writing  tract  in  tote ;  Franalin  v.  Miller,  4   A.  & 

or  not  is  immaterial)  not  under  seal,  may  £.599.     As  to  the  right  of  a  defendant  to 

before    breach,   be  wholly  waived    or   re-  rescind   a  contract  lor    the    delivery  of 

scinded  by  the  mutual  consent  of  the  par-  goods,  on  the  ground  of  the  plaintiff  refill 

ties,  even   bv  parol,  and   without  any  ac-  ing  to  pay  for  the  first  part  on  delivery  of 

cord  or  satiRfaciion  ;  see  Chit.  jun.  Contr.  them  ;  Ivey  v.  Young,  1  }A.6l  Rob.  545. 

2d  edit  602,  C03  ;  Goss  v.  Lord  Nugent,  5  In  the  case  of  agreements  required   to  be 

B.-A  Ad    (>1,  G5,  Wj,  67,  per  Denmao,  C.  in  writing  under  the  Statute  of  FraudSi  a 
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mise  in  the  first  count  mentioned,  and  before  the  time  for  performing  the 
said-  agreement  fin  any  respect  had  arrived,  and  before  any  breach  there- 
of, and  before  the  commencement  of  this  suit,  to  wit,  on  [4*<^0  it  ^^^  &t 
the  plaintiff's  request  agreed  by  and  between  the  plaintiff  and  defendant, 
that  neither  of  them  should  thereafter  perform  the  said  agreement  in  the 
said  first  count  mentioned  on  his  part,  and  that  the  same  should  be  waiv- 
ed, abandoned,  and  rescinded,  and  that  the  plaintiff  and  defendant  should 
be  respectively  discharged,  and  they  then  respectively  discharged  each 
other  from  performing  the  said  agreement  on  their  respective  parts,  and 
the  said  agreement  was  then  accordingly  waived,  abandoned  and  wholly 
rescindexl ;  and  this  the  defendant  is  ready  to  verify,  &c. 


SALE  OF  GOODS,  (p). 


1.  Plea  to  a  Declaration  in  special  Assumpsit  for  not  accepting 

Goods  sold ;  or  to  the  Common  Count  for  Goods  sold ; — That  tlie 
Contract  was  void  by  the  Statute  of  Frauds,  {q) 

And  the  said  defendant,  by his  attorney,  as  to  the  said  first  count 

parol  agreement,  even  before  breach,  that  the  contract  in  point  of  law,  whether   de- 
It  ahair  bo  abandoned   in  part,  is  void;  dared  on  specially  or  generally ;  id.     See 
Goss  v.  Lord  Nugent/ 5ifpra;  Earl  of  Fai-  Forms,   Index,   "Illegal   Consideration," 
mouth  r.  Thomas,  1  C.  <fe  M.8D ;  3  Tyrw.  "  Gaming,"  &c.     "  In   an  action  of  inde- 
26,  S.  C. ;  Harvey  v.  Grabham,  5  A.  &  E.  hitatus  assumpsit  for  goods  sold  and  deliv- 
61;  ante,  293,  note  (e).    See  form  of  plea  '  'ered,the  plea  of  non-assumpsit  will  ope- 
that  a  sale  of  goods  was  rescinded   by  the  rate   as  a   denial  of  the   5a/e  (and    conse- 
goods  being  returned   in  accord  and  satis-  quently  of  the  pureAa^e  by  defendant ;  for 
faction,  post,  384.     Plea  of  a  new  and  sub-  the  term  sale  comprehends  and   imports  a 
stituted    agreement,   ante,  310,   Form   7.  purchase   and  a  reciprocity  of  agreement 
See  the  cases  as  to   a  parol   agreement  to  and   oblisation)  and  delivery  in   point  of 
enlarge  the  time  for  performing  an  agree-  /ac^'*— >New   Rules.     And  the  defendant 
aent,  &c.j  Littler  v.   Holland,  3   T.   R.  may  give  in   evidence   under  ~the  general 
501  ;  Thresh  v.  Rake,  1  £sp.  R.  53;  Cuff  issue,  that  the  goods  were  the  defendant'ii 
^.  Penn,  1    M,  &  Sel.  21 ;  Goss  v.   Lord  property,  or  that  they  weie   sold  upon   a 
Nugent,  5  B.«&  Ad.  67;  Stow  ell  v.  Robin-  credit   which  had  not  elapsed   when   the 
son,  3  Bing.  N.  C.  928.     If  the  new  agree-  action   was    commenced,,  see   ante,  204, 
ment  be  required  to  be  in  writing,  the  plea  note ;  or  that  they  were  bought  at  a  spe- 
most  aver  it  was  so;  see  ante,  310,  n.  (I),  cific  price,  and  were   delivered,  but   were 
When  the  defence  of  rescinded  contract  of  so  bad  a  quality  as  to  be  useless.     The 
may  be  given  in  evidence  under  the  gene-  utter  wonllilessness  of  the  goods,  contrary 
ral  issue,  see  an^e,  204,  note.            ^  to  the  express  or  implied  contract,  affords 
(p)  The  general  nature  and  effect  of  the  a  defence  in  toto;  their  partial  insufficien- 
plca  of  non'Ossumpsit   has  been  already  cy,  in  violation  of  the  bargain,  constitutes 
stated,  aiU«,  203   to  205.     In  a  special  ac-  a  partial  defence,  that  is,  in  reduction  of 
tion   for  not   accepting  or  not   delivering  the  price  or  damagis,  where  the  goods  are 
{{oods  sold,  that  plea  would  merely  put  in  not  returned  ;  see  Chit.  jun.  Contr.  2d  ed. 
issue   the   question   whether   in  fact   the  363;  Allen  17.  Cameron,!    C.  &,  M.  832. 
contract  alleged    was  originally  made  be-  So  it  may  be  shown  under  the  general  is- 
twecn  the  parties.     It  does   not  deny  the  sue  to  an  action  in  indebitatus  assumpsit  to 
plaintiff's   performance  of  bis  part  of  the  recover   the  price  of  a  horse,  that   it  was 
bargain,  nor  the  defendant's  non-perform-  bought   upon    the   terms    that   defendant 
anee  of  the   contract,   as  charged    in  the  might   return  it   within    a  certain    time  if 
declaration;    id.      Matters   in   denial,  or  disapproved   of, and   that  it  was   returned 
confession    and     avoidance,    or    excuse,  accordingly.       Sec  law,   dtc.   Chit.   jun. 
should   bo   pleaded   specially.     Nor   does  Contr.  2d  ed.  365,  489;  see  an(e,  204 1<, 
non-assumpsit  put  in  issue  the  legality  of  "Rescinded  Contract,"     and   post,  384. 
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of  the  said  declaration,  saith  that  the  supposed  contract  therein  mention* 
ed  was  fa  contract  for  the  sale  of  goods  for  the  price  and  value  of  J^IO 
sterling  and  upwards,  and  that  he  the  said  defendant  being  the  supposed 
buyer,  did  not  accept  or  actually  receive,  (r)  and  hath  not  at  anj  time 
accepted  or  actually  received'  the  said  goods  in  the  said  first  count  alleged 
to  have  been  sold  to  him,  or  any  part  tliereof,  and  did  not  give  any  thing 
ii\  earnest  (5)  to  bind  the  supposed  bargain  in  that  count  mentioned,  or  in 
part  of  payment,  and  that  no  note  or  memorandum  in  writing  (u)  of  the 
said  bargain  was  made  and  signed  by  the  said  defendant,  (x)  being  the 
party  to  be  charged  by  such  contract,  or  by  his  agent  thereunto  lawfully 
authorized ;  and  this  the  defendant  is  ready  to  verify,  &c* 


3.  Replication  Uiereto; — That  the  Price  was  under  £  10,  or  that 
there* was  apart  delivery — or  earnest,  fyc,  paid,  (y) 

The  plaintiff,  as  to  the  said plea,  saith  that  the  said   contract  in 

the  said count,  mentioned,  was  a  contract  for  the  sale  of  the  said 

goods  tlierein  mentioned,  at  and  for  a  less  price  than  J^IO,  to  wit,  the 

price  of  ^ ,  [or  **  that  after  the   said  contract  in  the  said count 

mentioned  was  made,  and  before  the  commencement  of  this  suit,  to  wit, 
on  [4*^*]  the   plaintiiT  dehvered  to  the  defendant,   and  he  then   accepted 

and  actually  received  part  of  the  said  goods,  to  wit, ,"  or  "that  upon 

the  said  contract  in  the  first  count  mentioned  being  so  made,  to  wit,  on 

[4'<?.]  aforesaid,  the  defendant  paid  earnest  to  the  plaintiff,  to  wit,  £ , 

to  bind   the  said   bargain  as  to  the  said   goods,'^   or  "  that  af^er  the  said 


But  the  general  issue  does   not  enable  the  for  delivery." — See  cases,  &c.  Chit.  juo. 

defendant  to   rely  on    payment;  see  ante,  Contr.  2d  ed.  306  to  321.     When  the  stat- 

364^  and  Forms, 364,  365,  and  infra.     See  ute  need  not  be  specially  pleaded,  seeaa- 

forms  of  declarations  on  the  sale  of  goods,  te,  204,  n.  305. 

an^e,  158  to  170;  and  law,  &c.   Chit.  jtin.  (r)  Cases,  &r..  Chit.  jun.  Contr.  2d  ed. 
Contr.  2d  ed.  21)7  to  353  308  ;  Acebal  v.  Levy,  10  Bing.  383;  4  M. 
(q)  The  statute  20  Car.  2,   c.  3,  s.  17,  &  Sc.  217,  S.  C. ;     Johnson  v.  Dodgsoa, 
enacts,   "  that  no   contract  for  the  sale  of  2  M.  &  W.  653. 
any  goods,  wares  and   merchandize  for  the  (5)  Chit.  jun.  Contr.  313. 
price  of  £10  sterling  or  upwards,  shall  be  (u)  Cases,  &c.   Chit.   jun.  Contr.  314. 
allowed  to  be  good,cxocpt  the  buyer  shall  A  parol  agreement  for  alterations  during 
accept  part  of  the  goods  so  sold,  and  actu-  the  progress  of  the  manufacture  of  goods, 
ally  receive  the  same  ;  or  shall  ^ve  some-  the  subject   of  a  written   contract,  good; 
thing  in  earnest  to  bind  the   bargain  or  in  Hoadley   v.  Mnclaine,  4   M.  &  Sc.  340; 
part  of  payment ;  or  unless   some    memo-  10   Bing.  482,  tA.  C.     And   it  was  there 
randum    or   note  in  writing  of  the    .same  held  tlial  the  written   memorandum  is  not 
bargain,  bo  made  and  signed  by  the  party  void  because  the   price  is  n6i  mentioned, 
to  be  charged    with  siich  contract  or  their  if  no  specific  price  were  agreed  upon  ;  see 
agents   thereunto     lawfully    authorized.''  Acebal  v.  Levy,  10  Bing.  376.      Written 
The  Stat.  9  Geo.  4,c.  14,  h.  7,  extends  this  memoranda  may  be  contained  in  sttend 
provision    to  cases   of  "contracts  for   the  writings,  If  they  refer  to  each  other;  Do- 
sale  of  goods  of  the  value  of  XIO  and  up-  bell  v.  Hutchinson,  3  Ad.  6l  E.  355. 
wards,  although  the  goods  may  be  intend-  (z)  Signature  by  the  party  suing,  or  his 
ed  to  be   delivered    at  a   future   time;  or  agent,   not  necessary;    Chit.  jun.   Contr. 
may  not  at  the    time  of  such  contract   be  320  ;  Pauli  v.  Simes,  6  C.  &  I'.  506;  Lay- 
actually    made,  procured  or   provided,  or  thorpe  v.  Bryant,  2  Bing.  N.  C.  735. 
f5t   or   ready    for   delivery.,   or    some   act  (y)  See  form,  &c.  Barnes  r.  Jevons,  7 
may  be  requisite  for  the  making  or   com-  C  &  P.  288,  n.,  and  see  notes,  supra, 
pleting  thereof,  or  rendering  the   same  fit 
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contract  as  to  the  said  goods  was  made,  as  in  the  said count  alleged, 

and  before  the  commencement   of  this  suit,  to  wit,  on  [^'c]  the  defend- 
ant paid  to  the  plaintiff,  and  he  received  from  the  defendant,  part  of  the 

said  price,   to  wit,  £ ,"J  and  this  the  plaintiff  prays  may  be  inquired 

of  by  the  country,  &c. 


t3.  Replication  to  a  Plea  of  the  Statute  of  Frauds ; — That  there  was 

a  written  Agreement,  (z) 

The  plaintiff,  as  to  the   said plea  to  the  said count,   saith 

that  a  note  and  memorandum  in  writing  of  the  said  contract  and  bargain 
as  to  the  said  goods  in  that  count  mentioned,  was  made  and  signed  by 
the  defendant,  [or  **  by  one  E.  F.  the  defendant's  agent,  thereunto  law- 
fully authorized  according  to  the  said  statute ;"]  and  this  the  plaintiff 
prays  may  be  inquired  of  by  the  country,  &c. 


4.  Plea  to  a  Declaration  for  not  accepting  Goods ; — That  the  Plain- 
tiff was  not  able  to  deliver  them  at  the  Time  appointed,  (a) 

And  for  a  further  plea  in  this  behalf,  the  said  defendant  says  that  at 
the  time  of  the  making  of  the  said  contract  and  the  said  promise  in  the 
said  declaration  mentioned,  the  plaintiff  M'as  not,  nor  was   he  on  the  said 

day  of ,  in  the  declaration  mentioned,  or  at  any  time  after  the 

time  of  the  making  of  the  said   contract,  and   the  said day  of , 

entitled  to  the  said  goods  in  the  declaration  mentioned,  or  any  part  there- 
of, or  ready  or  able  to  deliver  the  same  to  the  defendant  pursua'nt  to 
the  said  contract,  although  the  defendant  then  was  ready  and  willing  to 
perform  the  said  contract  on  his  part ;  and  this  the  defendant  is  ready  to 
verify,  &IC. 


13.  Ple^i  in  Assumpsit  for  Goods  sold  and  delivered  ; — That  part 
of  the  Goods  were  returned,  and  the  Contract  as  to  that  part  was 
rescinded,  (b) 

And  for  a  further  plea  to  the  first  count  of  the  declaration  the  defend- 


er) See   forms    and  observations,   antSy  (a)  See  a   plea   that  the  contract   was 

308,  Forno    2,-  and    notes  (c),  (</).      And  void   as   a   mere    wager   on   the   price  of 

other  Forms,  Harvey  v.  Grabham,5  A.  &  goods,  ante,  219,    Form  6.     A   plea    lo  a 

E-  61  ;  antCf  293,   note  (c).      Where   de-  declaration    for   not   accepting  a  cargo  of 

fendant  pleads  that  the   contract  declared  oil,  stating  that  the  casks   were  not  nicr- 

upon  was  a  guarantee  for  the  debt  of  an-  chantahle,  was  held  bad  ;  Gower  7;.  Ded- 

other,  anfl  that  there  was  no  memorandum  alzcn,  3  Bing.  N.  C.  717.     Pleas,  Slc,  in 

thereof  in    writing,    plaintiii*   may  reply  this  form  of  action  held  bad  for   duplicity; 

that  a  memorandum  in  writing,  stating  the  Smith  v.  Dixon,  2  N.  &  P.   1;  S.'C.G 

consideration,    was  signed    by  defendant,  Dowl.  47. 

without  setting  it  out  in  the  replication.  (b)  See   note  (o),  ante,  375;  and  dnief 

Wakeman  v.  Sutton,  2  Ad.  &  Ell.  78;  4  2()6. 
N.  &  M.  114 ;  ante,  308,  n.  (rf). 

[+384] 
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ant  saith  that  after  the  sale  and  delivery  of  the  said  goods  in  that  comit 
mentioned,  and  before  the  commencement  of  this  sait,  to  wit,  on,  \4r^1 
it  was  agreed  by  and  between  the  plaintiflT  and  defendant,  that  the  de* 
fcndant  should  return  and  redeliver  to  the  plaintiff  the  said  goods  so  sold 
and  delivered  as  aforesaid,  and  that  the  plaintiff  should  accept  aiid  re* 
ceive  back  the  same,  in  discharge  and  satisfaction  of  the  promise  in  the 
first  count  mentioned,  and  of  all  the  damages  by  the  plaintiff  sustained 
by  reason  of  the  non-performance  thereof ;  and  thereupon  the  defendant 
then  returned  and  redeUvered  the  said  goods  to  the  plaintiff,  and  he  then 
accepted  and  received  back  the  same  upon  the  terms  aforesaid  ;  and  this 
the  defendant  is  ready  to  verify. 


f  14.  To  a  Declaration  for  Goods  sold ; — Plea  that  the  Goods  tocre 
sold  in  the  way  of  Plaintiff^s  Trade,  upon  a  Sunday.(l) 

And  the  defendant,  by his  attorney,  as  to  the  said  supposed  cause 

of  action  for  the  price  and  value  of  goods  above  alleged  to  have  been 
sold  by  the  plaintiff  to  the  defendant,  saith  that  before  and  at  the  time  of 
the  said  sale  and  delivery  of  the  said  goods  by  the  plaintiff  to  the  defciH 
dant,  the  plaintiff  carried  on  the  trade  and  business  of  ['*  a  corn  mer- 
chant"], and  that  the  said  goods  [**  being  corn"]  were  sold  and  delivered 
by  the  plaintiff  to  the  defendant,  and  the  said  promise  to  pay  the  price 
and  value  thereof  was  made  by  the  defendant  to  the  plaintiff  in  the  way 
of  the  plaintiff's  said  trade  and  business,  being  his  ordinary  calling,  and 
in  the  course  and  exercise  thereof,  upon  the  LordVday  or  Sunday,  to 

wit,  on  the day  of ,  a.  d.        '  ,  the  same  not  being  a  work  of 

necessity  or  charity,  contrary  to  the  statute  in  such  case  made  and  pro- 
vided ;  and  this  the  defendant  is  ready  to  verify,  &c. 


15.  To  a  Declaration  for  Goods  sold; — a  Plea  that  the  Defendant 
bought  them  in  sati^action  of  a  Debt  due  to  him  from  a  Third 
Person. 

And  for  a  further  plea  as  to  the  said  declaration,  so  far  as  the  same  re- 
lates to  the  sum  of  <£20,  parcel  of  the  said  sum  of  (£100  therein  first 
mentioned,  the  defendant  saith  that  the  plaintiff  ought  not  to  maintain  Iiis 
aforesaid  action  thereof  against  him,  because  he  saith  that  the  said  goods 
in  the  said  declaration  mentioned,  before  and  at  the  time  of  the  making 
of  the  agreement  between  the  plaintiff  and  defendant  hereinafter  men- 
tioned, belonged  to  and  were  the  property  of  one  H.  W.,  and  at  the  time 
of  making  the  said  agreement,  were,  as  the  goods  and  chattels  of  the 

(I)  Soo  29  Car.  S^c.  7,  s.  1,  and  cases      id.     Work  by  attorney  on  Sunday  valid, 
thereon,  Chit.  jun.  Contr.  2d   6d.  335  to      Plea  need  not  conclude  <<  against  the  siat- 
337.     A  sale  on  Sunday,  not  in  the  course      ute  j"  Peate  v.  Dicken,  1  C.  M.  dk  R.  422. 
of  the  vendor's  ordinary  callinff,  is  ffood, 
[t385j 
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said  H.  W.,  sold  and  disposed  of  by  the  plaintiflf,  as  the  agent  and  on  the 
account  of  the  said  H.  W.  ;  and  thereupon,  to  wit,  on  [<$*c.]  it  was 
agreed  hy  and  between  the  plaintiff  and  defendant,  with  the  authority  of 
the  said  H.  W.,  that  the  defendant  should  purchase  the  said  goods  in  the 
said  declaration  mentioned  for  the  price  of  ^0,  and  should  accept  and 
receive  the  same  in  satisfaction  and  discharge  of  a  certain  sum  of  money, 
to  wit,  the  sum  of  £20,  which  was  then  due  and  owing  to  him  the  defen- 
dant from  the  said  H.  W.  [for  money  theretofore  paid  by  the  defendant 
for  the  use  of  the  said  H.  W.  at  his  request],  whereof  the  plaintiff  then 
had  notice  ;  and  the  defendant  avers  he  did  then  purchase  the  said  goods 
in  the  said  declaration  mentioned,  and  that  the  same  were  then  sold  and 
delivered  to  tiim  by  the  plaintiff,  as  such  agent,  in  pursuance  and  execu- 
tion of  the  said  agreement  so  made  as  aforesaid,  and  tupon  the  terms 
thereof,  and  that  he  the  defendant  did  accordingly  accept  and  receive  ^the 
same  in  satisfaction  suid  discharge  of  the  said  sum  of  money  so  due  and 
owing  to  him  from  the  said  H.  W.  as  aforesaid  ;  and  this  the  defendant 
is  ready  to  verify ;  wherefore,  [^-c. 


16.  Plea  to  a  Declaration  for  not  delivering  Goods  (see  Form  9, 
ante,  169)  ; — That  the  Plaintiff  would  not  ac^t  them  at  the  Time 
agreed  upon.  ^ 

And  for  a  further  plea  as  to  the  said  [^rst"]  count,  the  defendant  saith 
that  he  was  always  ready  and  willing  and  able,  from  the  time  of  making 

the  said  contract  in  that  count  mentioned,  until  and  upon  the  said 

day  of  — — ,  A.  D. [the  day  for  delivery],  to   deliver  to  the  plaiiitiff 

the  said  goods  in  that  count  mentioned,  and  would  then  have  delivered  to 
him  the  said  goods  according  to  the  said  contract,  but  the  plaintiff  then 
wrongfully  refused  to  accept  the  said  goods  or  to  pay  for  the  same  as 
aforesaid,  and  then  discharged  and  prevented  the  defendant  from  deliver- 
ing the  said  goods  to  him  the  plaintiff,  according  to  the  said  contract ; 

without  this,  that  the  plaintiff  was,  on  the  said day  of ,  a.  d. , 

ready  or  willing  [**  or  offered"]  to  accept  or  pay  for  the  said  goods  as  in 
the  sud  — • —  count  alleged  ;  and  of  this  the  defendant  puts  himself  upon 

the  country,  &c. 

[t386] 
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SCHOOLMASTER.(/) 


Plea  to  a  Declaration  for  removing  a  Scholar  from  Plaintiff  *s  School 
without  giving  a  Quarterns  Notice,  (ante,  171,  Form  2)  ; — Thai 
the  removal  became  necessary  in  consequence  of  the  Pupil  not  be^ 
ing  properly  treated. 

And  for  a  further  plea  as  to  the  first  count,  the  defendant  says  that 
whilst  the  said  W.  H.  in  the  said  first  count  mentioned,  was  at  the  plain- 
tiff's  said  school,  and  when  the  defendant  took  away  and  remored  the 
said  W.  H.  from  the  said  school,  he  the  said  W.  H.  was  an  infant  of  ten- 
der years,  requiring  kind,  judicious  and  gentle  treatment  and  manage- 
ment, and  proper  and  sufficient  meat,  drink  and  lodging,  and  the  said  W. 
II.  was  placed  by  the  defendant  at  the  said  school  and  w:as  received  by 
the  plaintiff  and  continued  at  the  said  school  for  the  time  in  the  said  first 
tiount  mentioned  in  that  behalf,  upon  the  terms  that  he  the  said  W.  H. 
should  be  treated  and  managed  by  the  plaintiff  in  a  kind,  judicious,  gen- 
tle and  proper  manner  in  and  at  the  said  school,  and  should  be  prorided 
by  him  with  proper  and  sufficient  meat,  drink  and  lodging  therB,  and  that 
the  {)laintifir  should  use  due  care  and  diligence  fin  and  about  the  educat- 
ing and  instructing  the  said  W.  H.  in  the  said  school  in  a  proper  manner ; 
and  the  defendant  further  saith  that  afler  the  plaintiff  receired  the  said 
W.  H.  at  the  said  school,  and  whilst  he  remained  therein  and  before  the 
defendant  took  away  or  removed  him  from  the  said  school,  to  wit,  on 
the  day  and  year  in  the  declaration  first-mentioned,  and  on  divers  days 

and  times  after  that  day  and  before  the  said day  of ,  a.  d. , 

the  plaintiff,  not  regarding  his  duty  in  that  behalf  or  the  terms  aforesaid, 
wrongfully,  carelessly  and  improperly,  and  without  due  or  probable  cause, 
reason,  or  authority,  treated  and  managed  the  said  W.  H.  in  an  unkind, 
harsh,  cruel,  injudicious  and  improper  manner  in  the  said  school  (and 
neglected  to  provide  him  with  proper  and  sufficient  meat,  drink  or  lodg- 
ing there,  and  to  educate  or  instruct  the  said  W.  H.  at  the  said  school  in 
a  proper  manner),  and  by  reason  of  the  premises,  it  then  became  and 
was  expedient  and  reasonable  and  necessary  to  the  welfare  of  the  said 
W.  H.  that  he  should  be  immediately  taken  away  and  removed  from  the 
said  school,  wherefore  the  defendant  did  at  the  same  time  in  the  said  first 
count  mentioned  in  that  behalf,  take  away  and  remove  the  said  "W.  H. 
from  the  said  school,  without  giving  the  plaintiff  a  quarter's  notice  of  his 

the  defendant's  intention  so  to  do  [or  paying  the  said  sum  of  £ in 

lieu  of  such  notice,  or  any  part  thereof],  as  the  defendant  lawfully  might 
for  the  cause  aforesaid ;  and  this  the  defendant  is  ready  to  verify,  dec. 

(0    See  declarations,   ante^   171,    173.  he  misconductod  himself,  &c.  ;  an/e,  353, 

Plea  to  an  action  against  a  schoolmaster  Fomu  3.     As  to  non-assumpsit,  see  ante, 

hy  a  teacher  for  discharging  the  latter,  that  203  to  205. 
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SET-OFF.  (m) 


1.  Plea  of  Set-off.  (n) 

1.  Non-assumpsit  fo)  as  ante,  205,  or  other  plea,  which  may  he  applicable :] 
tAnd  for  a  fbrther  plea  in  this  behalf,  [or  if  the  set-off  he  pleaded  to  party 
see  Form  6,  ante,  23,]  the  defendant  says  that  the  plaintiff,  before  and  at 

the  time  of  the  commencement  of  this  suit,  {p)  was  and  from  thence  hith- 

•  -           -                                  - 

(m)  Since  the  new  rules  of  pleading  this  v.  Davies,  3  Tyr.  383;  1  C.  «&  M.  464  ;  1 

defence  must  be  pleaded,  and  it  cannot  be  Dowl.  P.  C.  647,  S.^C. 

given  in  evidence  under  the  general  issue,  Bui  if  the  defendant  give  no  evidence 

or  on   a  notice  of  set-off;  Graham  v.  Par-  of  his  set-oif,  the  plaintiff  roust  prove  the 

tridge,  1  M.   &  W.  305;  5  Dowl.   108,  S.  amount  of  his  demand,  or  he  will  only  be 

C.  Fidgett  V.  Penny,  1  C.  M.  6l  R.  108;  entitled  to  nominal  damages;  Coxhead  v, 

Doocan  v.  Grant,  4  Tyrw.  818.  Huish,  7  C.  d&  P.  63;  at  least  in  actions  of 

By  2  Geo.  2,  c.  23,  s.  13,   <'  where  there  assumpsit;  and  the  same  rule  holds  with 

are  mutual  debts  between  the  plaintiff*  and  respect  to  pleas  of  payment;  Macintosh  v, 

defendant,  or  if  either  party  sue  or  be  sued  Weiller,  1   M .  &  Rob.  505.     As  to  how 

as  executor  or  administrator,  where  there  the  verdict  should  be  taken  in  such  case  to 

are   mutual  debts  between  the  testator  or  avoid  an  action   for  the  set-off,  Laing  v. 

intestate   and  either  party,  one  debt  may  Chatham,  1  Camp.  252;  S.  C.  1  Chit.  Rep. 

be  sot  against  the  other."     By  s.  5,  '^  mu-  178,  n. 

tual  debts  may  be  set  off,  notwithstanding  Ai  to  particulars,  &c.  of  set-off,  see  2 

that  such  debts  are  deemed  in  law  to  be  of.  Chit.  Arch.  Pr.6th  ed.  1067 — 1069  ;  head- 

a  different  naturey  unless  in  cases  whore  ing  of,  Lewis  v,  Hilston,  5  Dowl.  267 ;  if 

either  of  the  said  debts  shall  accrue  by  rea-  not  delivered  with  dates  in  pursuance  of  a 

son  of  a  penalty  contained  in  any  bond  or  judge's  order  to  that  effect,  evidence  of  the 

specialty,  and  in  all  cases  where  either  the  set-off  will  be  excluded,  Swain  v.  Roberts, 

debt  for  which  the  action  is  brought  or  the  1  M.  &•  Rob.  452. 

debt  intended   to  be   set  off  against  the  See  form  of  plea  to  an  action  by  the  as- 

same,  accrued  by  reason  of  any  such  pen-  signeesof  a  bankrupt,  an^e,  231. 

a!ty,the  debt  intended  to  be  set  off  shall  Plea  of  mutual  credit,  post,  391;    and 

be  pleaded  in  bar,  in  which  plea  shall  be  Uulme  v.  Muggleston,  3  M.  &  W.  30;  6 

shown   ho-vr  much  is  truly  and  justly  due  Dowl.  112;  and  see  Hewison  v.  Guthrie,  2 

on  either  side ;  and  in  case  the  plaintiff  Bine.  N.  C.  755. 

shall   reco'ver  in  any  such   action  or  suit.  Pica  of  set-off  on  a  building  agreement, 

judgment  shall  be  entered  for  no  more  than  posty  289 ;  and  Duckworth  v.  Alison,  1  M. 

shall  appear  to  be  truly  and  justly  due  to  &  W.  412. 

the  plaintiff^  after  one  debt  being  set  against  Plea  of  set-off  on  a  note  made  and  in- 

the  other  as  aforesaid."     See  in  jeneral  as  dorsed  by  plaintiff  to  a  third  party ,  who  de- 

to  the  law  of  set-off,  Selw.  N.  P.  8th  ed.  livered  it  to  the  defendant,  Hatcher  t;.  Sea- 

154,  573  ;  Stark.  Ev.  2d  ed.   "  Set-off;"  ton,  2  M.  &  W.  47. 

Chit.  juo.   Contr.  2d   ed.  657  to  670.    A  (n)  The  plea  should  be  signed  by  coun- 

sum  due   on  a  guarantv  cannot  form  the  sel.     It  is  not  a  plea  requiring  a  summons 

subject  of  a  set-off,  which  can  only  com-  to  plead  several  matters,  if  pleaded  with 

?  rise  liquidated  damages;  Mori  ey  v.  Ing-  non-a5^um/)5i<  or  certain  other  pleas ;  ante, 

is,  4  Bing.  N.  C.  58  ;  S.  C.  6  Dowl.  203.  24,  n.  {I). 

By  9  Geo.  4,  c.  14,  s.  4,  a  written  mem-  (o)  Non-assumpsit   should    be   pleaded 

orandum  is  necessary  to  take  a  case  out  of  where  the  plaintiff 's  demand,  or  part,  isde- 

the  statute  of  limitations  in  cases  of  debt  nied;  and  then  the  plaintiff  cannot  rely  on 

on  simple  contract,  alleged  by  way  of  set-  or  use  the  plea  or  notice  of  set-off,  or  the 

off  CD  the  part  of  any  defendant.    Whore  particulars  thereof,  as  an  admission  of  his 

there  are  cross  demands,  and  the  defendant  demand;    Harrington   v.   Mac   Morris,  5 

pleads  a  set-off,  the  plaintiff  is  not  obliged  Taunt.  282.                                        * 

to  prove  the  whole  of  his  account  in  the  (p)  "At  the  lime  of  the  declaration," 

first  instance,  but  may  prove  only  the  bal-  or  **  plea  pleaded,"  would  be  bad  ;  Evans 

ance  which  he  claims,  and  af\er  the  defen-  v.  Prosser,  3  T.  R.  186 ;  Eland  v.  Karr,  1 

dant  has  proved   his  set-off,  the  plaintiff  East,    376;    Braithwaite  v.  Coleman,    4 

^^y  prove  other   parts  of  his  account   to  Nev.  &  M.  654.     "Exhibiting  the  bill," 

^show  that  a  larger  sum  was  due;  Williams  antCy  296,  note  (n).    The  plea  would  also 
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erto  bath  been  oiid  stiJl  is  indebted  to  the  defendant  in  £ ,  [any  sum 

covering  the  sum  mentioned  in  declaration^  {pp)]  ^or  [state  only  the  real  cause 
of  set-off ^  which  may  he  on  bond,  or  bill,  or  note,  or  for  use  and  occupation, 
4-0.,  see  3  Chit.  PL  6th  ed.  798  to  805.  In  general  the  mode  of  stating  the 
set-off  will  be  similar  to  the  form  of  stating  the  debt  in  the  indeb.  counts^  tak- 
ing care  to  change  ^^ plaintiff  ^^  into  "  defendant,^''  and  vice  versa]  work  done, 
and  materials  for  the  same  provided  by  the  defendant  for  the  plaintiff  at 
his  request,  and  for  (q)  goods  and  chattels  sold  and  delivered  by  the  de- 
fendant to  the  plaintiff  at  his  request,  and  for  money  by  tthe  defendant 
before  that  time  lent  and  advanced  to,  and  paid,  laid  out  and  expended 
for  the  plaintiff  at  his  request,  and  for  money  by  the  plaintiff  before  that 
time  had  and  received  for  the  use  of  the  defendant,  and  for  interest  for 
the  forbearance  by  the  defendant  to  the  plaintiff  at  his  request,  of  money 
due  and  owing  from  the  plaintiff  to  the  defendant,  and  for  money  due  and 
owing  from  the  plaintiff  to  the  defendant  upon  an  account  stated  between 
them,  which  said  sum  of  money  so  due  to  the  defendant  exceeds  the 
damages  sustained  by  the  plaintiff  by  reason  of  the  non-performance  by 
the  defendant  of  the  said  several  promises  in  the  said  declaration  men- 
tioned, [in  debt,  state  **  exceeds  the  supposed  debt  above  demanded,  and 
all  damages  by  the  plaintiff  sustained  by  reason  of  the  detention  there- 
of,"] and  out  of  which  said  sum  of  money  so  due  to  the  defendant,  he  the 
defendant  is  ready  and  willing,  and  hereby  offers  to  set  off  and  allow 
to  the  plaintiff  the  full  amount  of  the  said  damages,  [in  debt,  **  debt  and 
damages,'*]  according  to  the  form  of  the  statute  in  such  case  made  and 
provided  ;  and  this  the  defendant  is  ready  to  verify,  &»c.  [see  supra, 
note  (n).] 

be  bad  if  the   words  ''  and  Btill   in**  were  cruss-demand     exceeding     Uie    aggregat« 

omitted;  Dondy  v.  Powell;  3  M.  &  W.  amount  of  the  sums  bo  due,  withoat  regard 

442.  to  the  particular  amount  in  each  count,  or 

(pp)  See  Thomas  r.  Ileathorne,  2  B.  &>  to  any  other  issue  on  the  record   applying 

C.  447,  ante,  34.     If  any  sum  be  left  un-  only  to  a  particular  count ;  though  in'this 

covered  by  the  pleas,  the  plaintiff  wilt  be  view,  that  the  issue  on  a  plea  of  set-off,  is 

entitled  to  a  verdict  for  so  much,  though  a  single  and  indivisible  one,  yet  it  will  not 

the  defendant  prove  that  the  whole  of  the  prevent  the  defendant  from  availing  bim- 

plaintiff's    demand    has    been     satisfied;  self  of  any  other  defence  stated  on  the  re- 

Green   v.   Marsh,  5    Dowl.  660;  and   see  cord,  such   as  payment,  &c. ;  for  as  the 

Nicholl  V.  Williams,  2  M.   &  W.  758  ;  or  sums  both  In  the  declaration    and  plea  are 

the  plaintiff  may  demur,  if  the  sum  stated  immaterial,   it  signifies  not  whether  tbc 

in  the  set-off"  do  not  cover  the  sum  to  which  plaintiff's  demand  be  reduced   by  failure 

it  is   pleaded;  Mee  v.   Tomlinson,  4  Ad.  of  proof,  or  by  the  establishment  of  one  or 

&,  £11.  262;  this  plea  may,  however,  be  more  of  the  other  pleas  on  the  record;  if 

f leaded  to  part  by  way  of  deduction,  ibid,  by   cither   means   the    plaintiff's  demand 

n  Cousins  r.  Paddon,  2  Cr.  Mee.  &  Ros.  ultimately  falls   short  of  the    defendant's, 

547 ;  S.  C.  4  Dowl.  438  ;  it  was  held  that  the   issue   on   the  set-off  mu«t   be   fouad 

on  this  plea   (as  on  a  plea  of  payment)  a  tcholly  for  the  defendant  ;'*  and  see  Ryder 

verdict  might  be  entered  for  the  defendant  v-  Fisher,  C.  P.  Micb.  Term,  1837. 
for  the  amount  proved,  and  for  the  plaintiff        (q)  The  parts  or  statements  of  debts  la 

as  to  the  residue  ;   but  in   the  subsequent  the  plea  are   as  two  counts  in    a  deelsra* 

case  of  Monro  v.  Butlin,  2  Nov.  &  P.  436,  tion  ;  and  if  one  part  be  bad  and  the  other 

the  Court  held,  *'  thul  by  a  plea  of  set-off  good,  a  general  demurrer  to  the  whole  is 

the  defendant  admits  something  to  be  due  incorrect ;  DowsJand  v.  Thompson,  2  fila^ 

on  each  count  of  the  declaration  to  which  Rep.  910;  ante,  28,  n.  (d). 
it  is  pleaded,  and    undertakes  to   prove   a 
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2.  Replication  to  a  Plea  of  Set-^,  denying  the  Debt,  (r) 

And  as  to  the  said plea,  [or  if  the  plea  be  pleaded  to  pari  of  a  count, 

see  Form  6,  ante,  23,]  the  plaintiff  saith  that  he  was  not  nor  is  he  indebted 
to  the  defendant  as  in  that  plea  alleged ;  and  this  the  plaintiff  prays  may 
be  inquired  of  by  the  country,  &c. 


3.  Replication  of  th^  Statute  of  Limitations  to  a  Plea  of  Set-off.  (s) 

And  as  to  the  said plea,  the  plaintiff  saith  that  the  said  supposed 

debts  and  causes  of  set-off,  therein  alleged  to  have  accrued  to  the  defen- 
dant, did  not,  nor  did  any  part  thereof,  arise  or  accrue  at  any  time  with- 
in six  years  next  before  the  commencement  of  this  suit,  and  this  the 
plaintiff  is  ready  to  verify. 


4.  Plea  of  Set-^off  upon  a  Building  Agreement,  by  which  the  Plaintiff 
{tJie  Builder)  engaged  to  buUd  a  House  for  Defendant  by  a  certain 
tifnCy  and  that  in  case  of  defavJt  Defendant  should  be  allowed  to 
charge  Plaintiff  with  extra  Expenses  and  a  Fine,  claiming  the 
extra  Costs  and  Fine  as  a  Set-off  or  Deduction,  {t) 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith  that  before  the 
commencement  of  this  suit,  to  wit,  on  [^c]  by  a  certain  agreement  bear- 
ing f  date  on  that  day,  then  made  and  entered  into  between  the  defendant 
and  the  plaintiff,  he  the  said  plaintiff,  amongst  other  things  agreed  with 
the  defeii  dant  to  execute  and  perform  all  the  artificers'  work  intended  to 
be  done  in  the  executing  and  finishing  of  a  certain  house  of  the  defen- 
dant, situate  [^-c]  for  the  sum  of  ^ ,  to  be  paid  to  the  plaintiff  for  the 

same  according  to  certain  particulars  in  the  said  agreement  set  forth ;  and 
the  defendant  further  says  that  it  was  thereby  amongst  other  things  agreed 
between  the  defendant  and  the  plaintiff  that  [all  the  artificers'  works,  la- 
bor, carriage,  scaffolding,  implements,  and  every  other  expense  attending 
the  completion  thereof,  should  be  included,  and  that  works  directed  to 
be  done  not  there  particularized,  were  to  be  valued  at  the  customary 
prices  of  similar  works,  and  that  alterations  (if  necessary  to  be  done) 
should  be  done  according  to  written  directions  or  drawings  from  the  sur- 
veyor, and  that  the  works  should  be  performed  with  the  best  materials  in 

{r)  This  puts  the  defendant  on  proof  of  'accrued  within  six  years;  id.     The  plain- 
bis  set-off,  and  that  it  accrued  due  before  tiff  might  reply  the  statute  as  to  part  of  the 
^nt.    Enter  a  nolle  prosequi  to  a  set-off  as  debt  set  off,  and  deny  the  remainder  there- 
to a  part   plaintiff  admits;  see  post,  Dehi  of. 
"  Set-off.'*  {t)  Plea  to  an  action  by  a  landlord  for 

{s)  The  statute  must  be  replied  special-  use   and   occupation,   that   he  let  on  the 

|^}0r  it  cannot  be  relied  upon  at  the  trial ;  terms  that  defendant  should  buy  fixtures 

Chappel  V.  Durston,  1  C.  &J.  1;  Gale  v.  and  be   allowed   the  amount  on  quitting, 

Cttpern,  1  Ad.  &  E.  103.     This  replication  setting  off  such  amount,  ante,  342,  Form  T). 
*^<Qits  a  debt  as  stated,  but  denies  that  it 
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a  good  substantial  workmanlike  manner,  to  be  approved  by  the  defendant 
or  his  surveyor]  ;  and  it  was  by  the  said  agreement  ftirther  agreed  that 

the   roofs  should  be  completely    finished   on  or  before   the day  of 

then  next,  and  that  the  whole  sliould  be  completely  finished  within 

»ix  calendar  months  from  the  date  of  the  said  agreement ;  and  further, 
that  if  any  part  of  the  said  works  should  not  be  performed  within  the  time 
specified  by  the  said  agreement  for  the  completion  of  the  same,  and  well 
performed,  that  the  defendant  should  be  empowered  to  cause  the  same  to 
be  performed,  and  to  impose  a  fine  or  mulct  of  £2^  per  cent,  on  the 
amount  of  the  works  unfinished,  over  and  above  all  extra  charges  and  ex* 
penses  which  might  be  incurred  in  finishing  and  completing  the  same,  and 
to  deduct  such  extra  charges  and  expenses,  and  such  fine,  from  the 
amount  to  be  paid  by  the  defendant  to  the  plaintiff  by  virtue  of  the  said 
agreement,  or  otherwise  charge  or  recover  the  same  against  the  plaintiff, 
as  the  case  may  be,  as  by  the  said  agreement,  reference  being  thereunto 
had,  fully  appears  ;  and  the  defendant  says  that  afterwards,  to  wit,  on 
[4*^.]  the  plaintilf  did  proceed  on  the  said  works,  pursuant  to  the  said 
agreement,  in  the  building  and  finishing  the  said  house,  but  the  plaintiff 

did  not  completely  finish  the  roof  of  the  said  house  on  the  said day 

of ,  in  the  year  aforesaid,  according  to  his  said  agreement,  nor  was 

the  said  house  completely  finished  by  the  plaintiff  within  six  calendar 
months  fVom  the  date  of  the  said  agreement,  but  on  the  contrary  thereof 

the  defendant  in  fact  says,  that  before  the  said day  of ,  to  wit, 

on  [4*c.]  the  plaintiff  totally  deserted  and  abandoned  the  said  works, 
leaving  the  said  house  unfinished  and  unroofed  ;  and  the  defendant  fur- 
ther says  that  the  said  house  being  so  left  by  the  said  plaintiff  unfinished 
and  unroofed,  contrary  to  the  terms  of  the  said  agreement,  he  the  defen- 
dant, afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on 
[4*^-]  did  proceed  to  complete  and  finish  the  said  house,  and  did  then 
complete  and  finish  the  same,  and  did  in  so  doing  and  for  that  purpose 
then  pay,  lay  out  and  expend  a  large  sum  of  money,  to  wit,  the  sum  of 

£ ,  tin  and  about  the  finishing  and  completing  the  same,  a  large  part 

of  which,  to  wit,  the  sum  of  £ ,  was  an  extra  charge  necessarily  in- 
curred in  the  finishing  and  completing  the  said  works,  and  which  said 
extra  charge,  together  with  a  mulct  of  £25  per  cent,  on  the  amount  of 
the  works   unfinished  by  the  plaintiff,  amounted  together  to  a  large  sum 

of  money,  to  wit,  to  the  sum  of£ ,  and  which  said  sum  of  £ the 

plaintiff,  by  force  of  his  said  agreement,  became  hable  to  pay  and  should 
have  paid  to  the  defendant,  but  hath  wholly  refused  and  neglected  so  to 
do,  and  the  same,  and  every  part  thereof,  now  remains  wholly  due,  and 
before  and  at  the  time  of  the  commencement  of  this  suit  the  plaintiff  was 
and  still  is  indebted  to  the  defendant  in  the  amount  thereof,  and  which 
said  several  sums  of  money  so  due  and  owing  from  the  plaintiff  exceed 
the  damages  sustained  by  the  plaintiff  by  reason  of  the  non-performance 
by  the  defendant  of  the  said  several  promises  in  the  said  declaration  men- 
tioned, and  out  of  wliich  said  sum  of  money  so  due  and  owing  to  the  de- 
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fendanty  the  said  defendant  is  ready  and  willing,  and  hereby  offers  to  set 
off  and  allow  to  the  plaintiff  the  full  amount  of  the  said  damages,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided ;  and  this 
the  defendant  is  ready  to  verify. 


5.  Plea  of  Mutual  Credit,  in  an  Action  by  the  Assignees  of  a 

Bankrupt,  {u) 

And  for  a  further  plea  as  to  the  said  first  count  of  the  declaration,  the 
defendant  saith  that  before  and  at  the  time  of  the  date  and  is  siting  forth 
of  the  jiat  in  bankruptcy,  under  and  by  virtue  of  which  the  said  E.  F. 
was  found  and  adjudged  to  be  such  bankrupt  as  aforesaid,  to  wit,  on  [4*c.] 

the  said  E.  F.  was  indebted  to  the  defendant  in  £ for  money  by  the 

defendant  before  then  lent  to  the  said  E.  F.  at  his  request,  and  which 
said  last-mentioned  sum  of  money  still  remains  unpaid  and  unsatisfied  to 
the  defendant ;  and  the  defendant  further  saith  that  he  had  not,  when  he 
gave  credit  to  the  said  E.  F.  in  respect  of  the  said  last-mentioned  sum  of 
money,  or  any  part  thereof,  notice  of  any  act  of  bankruptcy  by  the  said 
E.  F-  committed,  which  said  sum  of  money  so  due,  unpaid,  and  unsalis- 
fied  to  the  defendant  as  aforesaid,  exceeds  any  demand  of  the  said  E.  F. 
before  his  said  bankruptcy,  and  of  the  plaintiffs,  as  assignees  as  afore- 
said, since  the  said  bankruptcy,  in  respect  of  the  matters  in  the  first  count 
alleged  ;  of  all  which  premises  the  plaiiitifi's  had  notice  before  and  at  the 
time  of  the  commencement  of  this  action,  and  out  of  and  against  which 
said  sum  so  due,  unpaid,  and  unsatisfied  to  the  defendant  as  aforesaid, 
the  defendant  is  ready  and  willing,  and  hereby  offers,  to  allow  and  set-off 
the  full  amount  of  such  demand ;  and  this  the  defendant  is  ready  to  ver- 
ify, &c. 


f6.  Tlea  of  Set-off  in  an  Action  by  Executors,  fyc.  (x) 

And  for  a  further  plea  in  this  behalf  (a:)  the  defendant  saith  that  the 
said  E.  F«  before  and  at  the  time  of  his  death,  was  indebted  to  the  said 
-defendant  in  the  sum  of  £-—  for  [here  state  the  debt :  see  Form  1], 
which  scud  sum  of  money  so  due  to  the  defendant  before  and  at  the  time 
of  the  commencement  of  this  suit,  was  and  still  is  due  and  owing  from  the 
said  plaintiffs,  as  executors  [or  *^  administrators"]   as  aforesaid,  to   the 


(tt)  See   form,   &c.    Gibson   v.   Bell,  1  death.      Hutchinson   v.   Sturgts,   Willes* 

Bing.  N.  C.  743;  6  Geo.   4,  c.  16,   s.   50.  Rep.  263,  264;    Shipman  v.   Thompson, 

By  the  New  Rules,  "  mutual  credit'*  must  id.  103;  Bui.  N.  P.   180;    Underwood   r. 

he   Bpecially  pleaded.     See   the   common  Robertson,  4   Camp.   342;     Rogcrson   v. 

plea  of  set-off  in  such  actions,  anie,  231,  Ladbrooke,  1   Bing.   93;  7   Moore,  412; 

Form  9.  Henslow  v.  Robertson,  6 Taunt.  448,  461 ; 

(*)  See   the  statute,  ante,  387,   n.  (wi).  2  Marsh.  138,  S.  C.     Care   must  be  taken, 

A  debt  duo   from  the   plaintiff's   testator  therefore,  to   restrict  this   plea  to   a  couut 

cannot  be  set  off  against  a  debt  which  ac-  charging  a  debt  to  the  deceased', 
crned  to  the  plaintiff  as  executor  afler  the 
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said  defendant,  and  exceeds  the  damages  sustained  by  the  said  plaintifik, 
as  executors  |  or  *'  administrators"]  as  aforesaid,  by  reason  of  the  non- 
performance by  the  defendant  of  the  said  several  supposed  promises  in 
the  declaration  mentioned,  and  out  of  which  said  sum  of  money  so  due 
and  owing  to  the  defendant,  he  is  ready  and  willing  and  hereby  offers  to 
set  off  and  allow  to  the  said  plaintiffs,  as  executors  [or  "  administrators'*] 
as  aforesaid,  the  full  amount  of  the  said  damages,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided;  and  this  the  defendant  is 
ready  to  verify,  &c. 

7.  Plea  of  Set^qfin  an  Action  against  Executors,  (y) 

And  for  a  further  plea  in  this  behalf  the  defendant  saith  that  the  plain- 
tiff before  and  at  the  time  of  the  death  of  the  said  E.  F.  was  indebted  to 

the  said  E.  F.  in  the  sum  of  £ for    [here  state  the  debt ;  see  Form  1], 

which  said  sum  of  money  is  still  due  and  owing  from  the  said  plaintiff  to 
the  said  defendants,  as  executors  [or  "administrators"]  as  aforesaid,  and 
exceeds  the  damages  sustained  by  the  said  plaintifl'  by  reason  of  the  non- 
performance of  the  said  several  supposed  promises  in  the  declaration  men- 
tioned, and  out  of  which  said  sum  of  money  so  due  and  owing  from  the 
plaintiff  as  aforesaid,  the  said  defendants,  as  executors  as  aforesaid,  are 
ready  and  willing  and  hereby  offer  to  set  off  and  allow  to  the  said  plain- 
tiff the  full  amount  of  the  said  damages,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided ;  and  this  the  defendant  is  ready 
to  verifv,  &c. 


8.  Plea  of  Set-off',  under  a  special  Agreement,   of  a  Debt  due  from 

one  of  the  Plaintijffs  to  the  Defendant,  (z) 

And  for  a  further  plea  as  to  the  sum  of  £ ,  parcel  of  the  moneys  in 

the  said  declaration  firstly  mentioned,  the  defendant  saith  that  the  plain- 
tiffs fought  not  to  maintain  their  aforesaid  action  thereof  against  him,  be- 
cause he  saith  that  befor.e  and  at  the  times  when  the  plaintiffs  sold  the 

said  goods  in    respect  whereof  the  said   sum   of  £ ,  parcel  &c-  is 

claimed  by  the  plaintiffs,  and  at  the  times  hereinafter  in  this  plea  men- 
tioned, the   plaintiffs  carried  on  the   business  of  timber  merchants,  and 


{y)  See   supra,   n.   (z).       A   defendant  In  Kinnerley  v.  Hossack,  2   Taunt.  170,  it 

sued  as  executor  cannot  set-ofi*  a  debt  due  was  held,  that  an  allegation  of  an   agri»» 

to    him     personally,  from    the    plaintiif;  m  en  t  to  set  off  a  specific  joint  debt  against 

Hutchinson  v.  Slurges,  Willes'  Rep.  263,  specific  separate  debts  previously  accrued, 

264.     Nor  ran  a  person  sued   for  his  own  is  in  substance   proved  by  evidence   of  an 

debt  set  ufi'a  debt  due  to  him  as  executor,  agreement,  prior  to  the  debts   accruing,to 

id.  set  off  all  joint  debts  that  should  tbereafler 

(z)  This  is   a  plea  of  set-off  by  special  arise  against  all  separate  debts  that  sbouM 

agreement,  and  not  under  the  statute.     A  thereafter  arise,     see  pleas  of  accord  and 

debt  due   from  or   to  a  surviving  creditor  satisfaction  under  an  agreement   to  set  off 

may  be  set  off;  Stephen  v.  Stidstone,  3  T.  debts  due  from   third  pacties,  ante,  211  to 

R.  493;  French  17.  Andrade, 6  T.  R.  583.  213. 
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the  defendant  carried  ou  the  business  of  a  coach-maker  ;  and  thereupon 
before  the  said  goods  or  any  part  thereof  were  sold,  to  wit,  on  [^c.']  it 
was  agreed  by  and  between  the  plaintiffs  and  the  defendant,  that  the 
plaintiff's  jointly  or  severally  on  the  one  part,  and  the  defendant  on  the 
other  part,  should  have  dealings  and  transactions  with  each  other  in  their 
said  respective  businesses  upon  the  terms  following,  to  wit,  that  the  amount 
of  thQ  prices  and  value  of  such  goods  as  the  defendant  might  thereafter 
sell  and  deliver  to  either  of  the  plaintiffs,  at  his  request,  in  the  way  of  his 
the  defendant's  said  business  of  a  coach-maker,  should,  so  far  as  the 
same  would  extend  in  that  behalf,  be  set  off  and  allowed  against  the 
prices  and  value  of  such  goods,  as  the  plaintiffs,  in  the  way  of  their  said 
business,  should  thereafter  sell  and  deliver  to  the  defendant  at  his  request, 
and  that  the  prices  and  value  of  goods  so  to  be  sold  and  delivered  by  the 
plaintiffs,  should,  so  far  as  the  same  would  respectively  extend  in  that  be- 
half, be  set  off  and  allowed  against  the  price  and  value  of  goods  so  to  be 
sold  and  delivered  by  the  defendant  to  either  of  the  plaintiffs,  as  afore- 
said,  and  that  neither  of  the  said  parties  should  have  any  claim  or  cause 
of  action  against  the  other  of  them  for  or  in  respect  of  the  said  respec- 
tive prices  and  value  of  such  respective  goods  under  the  said  agreement, 
except  for  and  in  respect  of  the  balance  which  might  upon  their  stating 
their  accounts  with  each  other  of  and  concerning  such  respective  prices 
and  value  of  such  goods,  be  found  due  from  either  of  the  said  parties  to 
the  other  of  them  after  such  set-off  and  allowance  should  have  been  al- 
lowed and  made  as  aforesaid  ;  and  the  defendant  further  saith  that  the 
said  goods  in  the  said  declaration  mentioned  M'ere  sold  and  delivered,  as 

to  the  said  sum  of  £ ,  parcel  &c.  by  the  plaintiffs  in  the  way  of  their 

said  business,  upon  the  terms  of  the  said  agreement,  and  not  otherwise ; 
and  after  the  mcJcing  of  the  said  agreement,  and  before  any  such  account 
was  stated  between  the  said  parties,  and  the  commencement  of  this  suit, 
to  wit,  on  [<$*<:•]  and  on  divers  days  and  times  a^er  that  day  and  before 

the day  of ,  a.  d. ,  the  defendant,  in   the  way  of  his  said 

business,  sold  and  delivered  to  the  said  plaintiff  E.  L.  at  his  request, 
divers  goods,  upon  the  terms  and  in  pursuance  of  the  said  agreement,  to 

wit,  to  the  amount  of  £ ,  and  that  the  reasonable  prices  and  fvalue 

of  the  said  goods  so  sold  and  delivered   by  the  defendant,  amounted  to  a 

large  sum,  exceeding  the  said  sum  of  <£ ,  parcel,  &c.  and  all  damages 

sustained  by  the  plaintiffs  by  reason  of  the  non-performance  of  the  said 

promises  as  to  that  sum,  to  wit,  the  said  sum  of  jf ,  and  the  defendant 

hath  never  claimed  payment  of  such  sum  so  due  to  him  from  the  said  E. 
L.,  and  hath  not  been  paid  the  same,  and  hath  always  been  and  now  is 
ready  and  willing  to  set  off  and  allow  to  the  plaintiffs,  out  of  the  said 
priees  and  value  of  the  goods  so  sold  to  the  said  E.  L.,  the  full  amount 
of  the  said  sum  of  £ ,  parcel  &c.,  and  all  such  damages  as  last  afore- 
said ;  and  this  the  defendant  is  ready  to  verify ;  wherefore  he  prays  judg- 
ment if  the  plaintiffs  ought  to  maintain  their  aforesaid   action   thereof 

against  him,  &c. 
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9.  Plea  to  an  Actum  for  Goods  sold ; — That  the  Defendant  bought 
them  of  Plaintiff's  Factor,  as  the  apparent  Principal  and  has  a 
Set-off  against  him.  (a) 

And  for  a  further  plea  in  this  belialf  as  to  the  Haid  promises,  so  far 

as  they  rehUc  to  the  sum  of  £ ,  parcel  of  the  said  sum  of  £ in  the 

declaration  first  mentioned,  the  defendant  saith  that  the  plaintiflT  ougiit 
not  to  maintain  his  aforesaid  action  thereof  against  him,  because  he  saith 
that  the  plaintiff  sold  and  deUvered  the  said  goods  to  the  defendant,  by 
and  through  the  medium  of  one  J.  S.,  who  at  the  time  of  such  sale  and 
delivery  was  the  factor  and  agent  of  the  plaintiff  in  that  behalf,  and  in- 
trusted by  him  with  the  said  goods,  and  the  said  J.  S.  so  being  such  factor 
and  agent,  and  intrusted  as  aforesaid,  with  the  consent  of  the  plaintiff, 
sold  the  said  goods  to  the  defendant  in  his  the  said  J.  S.'s  own  name^  as 
the  true  and  sole  owner  of  the  said  goods,  and  as  and  for  his  the  said  J. 
S.'s  own  proper  goods,  and  the  said  J.  S.  then  appeared  to  be  such  true 
and  isole  owner,  by  the  plaintiff's  consent,  and  the  plaintiff  did  not  ap- 
pear, nor  was  he  known  by  the  defendant  at  or  before  the  time  of  the 
said  sale,  as  the  proprietor  of  or  to  be  interested  in  the  said  goods,  and 
the  defendant  then  bought  and  receiyed  the  said  goods  of  and  from  the 
said  J.  S.  as  his  proper  goods,  and  did  not  know  and  had  not  the  means 
of  knowing  that  the  plaintiff  was  the  owner  of  the  said  goods,  or  inter- 
ested therein,  or  that  the  said  J.  S.  was  only  an  agent  in  that  behalf; 
and  the  defendant  further  saith  that  the  said  J.  S.  before  and  at  the  time 
of  the  said  sale,  was  and  thence  continually  hitherto  hath  been  and  is  in- 
debted to  the  defendant  in  £ for  [<^c.  stating  tht  debt ;  see  ante^  388, 

Form  1],  which  said  sum  so  due  to  the  defendant  exceeds  \^c.  proceed 
and  conclude  as  in  the  common  form  1,  ante^  389,  omitting  the  words  **  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provided." 


1  SPIRITUOUS  LIQUORS. 


1.  Plea  to  a  Declaration  for  Goods  sold ; — That  they  consisted  of 
Spirits  supplied  contrary  to  the  Tippling  Act,  (6) 

And  for  a  further  plea  in  this  behalf  as  to  the  sum  of  £ ,  parcel  of 

the  said  sum  of  £ ,  in  the  declaration  [frst']  mentioned,  the  defend- 
ant says  that  the  plaintiff  ought  not  to  maintain  his  aforesaid  action  there- 
of against  him,  because  he  saith  that  the  said  sum  of  £ ,  was  and  is 

a  certain  sum  or  demand  claimed  by  the  plaintiff  from  the  said  defendant 

(a)  Soe  form,  &c.  Carr  v.  Hinchcliff,  4  not  be  bad  for  duplicity ;  see  per    Bmifletf, 

B.  &  C.  547  J  7  D.  &  R.  42,  S.  C.  j  6  Geo.  J.  in  Carr  v.  Hinchcliff,  supra. 
4,  c.  94,  B.  4. 6 ;  Baring  v.  Corrie,  2  B.  &>        (&)  24  G.  2,  c.  40,  s.  13 ;  see  cases,  Chit. 

Al.  137.      Semble,  a  general   replication  jun.  Contr.  2d  ed.  338. 
traversing  the  whole  of  ihe  plea,  would 
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for   and   in  respect  of  certain   spirituous  liquors   by  liim  the  plaintiff 

supplied  to  the  defendant  at  divers  days  and  times  between  the day 

of——,  A.  D. ,  and  the  —  day  of ,  a.  d. ,  and  not  a  debt 

or  demand  for  or  in  respect  of  any  other  or  different  matter,  and  that  no 

part  of  the  said  sum  or  demand  of  £ ,  parcel  &c.  as  last  aforesaid, 

hath  been  or  was  bon&  fide  contracted  by  the  defendant  at  any  one  time 
to  the  amount  of  twenty  shillings  or  upwards  ;  and  this  the  defendant  is 
ready  to  verify,  wherefore  [^c* 


2.  Replication  thereto* 

And  as  to  the   said  plea  to  the   said  sum  of  £ ,  the   plaintiff  saith 

that  he  ought  not  to  be  barred  from  maintaining  his  aforesaid  action  there- 
of against  the  defendant,  because  he  the  plaintiff  saith  tha^the  respective 

debts  or  sums  composing  the  said  debt  or  demand  of  £ ,  parcel  ^c, 

were  respectively  bon&  fide  contracted  by  the  defendant  at  one  time  to 
the  amount  of  205.  and  upwards  ;  and  this  the  plaintiff  prays  may  be  in- 
quired of  by  the  country,  &c. 


STAMP. 


[The  objection  that  a  written  contract  or  instrument  is  not  duly  stamp- 
ed, may,  it  seems,  be  taken  upon  non'tasumpsit^  see  ante^  204.  See  forms, 
that  a  hill  of  exchange  is  not  stamped,  onfe,  258.  In  the  case  of  an  agree" 
9ientj  which  may  be  stamped  at  any  time  before  the  trial  on  payment  of 
a  penalty,  it  would  rarely  be  of  any  avail  to  plead  specially  that  the  in- 
strument is  not  stamped,  because  the  court  would  not  suffer  it  to  be  in- 
quired at  the  trial  when  tlie  stamp  was  impressed.] 


♦STOCK-JOBBING. 


To  a  Declaration  for  Money  lent ; — Plea  that  the  Money  was  lent  to 

pay  Stochjobbing  differences,  {c) 

The  defendant,  by his  attorney,  as  to  the  supposed  promise  in  the 

said  declaration  mentioned,  so  far  as  the  same  relates  to  the  said  sum  of 
£200  in  the  said  declaration  first-mentioned;  saith  that  heretofore,  to  wit, 
on  [4*c.]  the   defendant  had  lost  to  a  certain  person,  to  wit,  one  £.  F., 

(c)  See  Cinnan  v.   Bryce,  3  B.  A^  Al.     The  statute  and  casei  as  to  stook-jobbinc ; 
17d;DeBegnisr.  Armistead,  10  Bing.  107.     Chit.  jun.  Contr.  2d  ed.  553,  552,465,473. 
Vol.  I.  53  [t396] 
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and  the  said  E.  F.  claimed  to  receive  of  and  from  the  defendant  certain 
sums,  amounting  in  the  whole- to  a  large  sum  of  money,  to  wit,  the  sum 
of  ^1200,  upon  and  by  virtue  of  an  unlawful  wager  and  contract  in  the 
nature  of  a  wager  relating  to  the  future  price  and  value  of  certain  public 

English  stock  called ,  that  is  to  say,  £ [consols],  that  is  to  say, 

a  certain  wager  and  contract,  before  then,  to  wit,  on  [4*c-l  made  by  and 
between  the  defendant  and  the  said  E.  F.,  by  which  the  payment  of  such 
sums  of  money  by  the  said  defendant  or  by  the  said  £.  F.  was  made  to 
depend  upon  the  rise  or  fall  of  the  said  stock  and  the  future  price  and  val- 
ue thereof,  neither  of  them  being  possessed  of  such  stock,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided ;  and  the  defend- 
ant further  saith  that  thereupon  he  the  said  defendant  was  desirous  of  ob- 
taining a  loan  of  the  sum  of  jS^OO,  for  the  purpose  of  enabling  him  there- 
with in  part  to  pay  and  satisfy  the  said  sum  of  <£1200,  and  did  accord- 
ingly apply  to  and  request  the  said  plaintiff,  who  then  had  notice  of  the 
several  premises,  to  lend  and  advance  to  him  the  said  sum  of  c£200,  be- 
ing the  said  sum  of  ,£200  in  the  said  declaration  first-mentioned  for  the 
said  purpose,  which  the  said  plaintiff  then  consented  and  agreed  to  do, 
and  did  accordingly  then  knowingly  lend  the  said  sum  of  ^00  in  the  said 
declaration  first-mentioned  to  the  said  defendant  for  the  express  purpose 
aforesaid  and  on  no  other  account ;  and  this  the  defendant  is  ready  to 
verify.     [^Non-cissumpsit  to  the  residue  of  the  declaration. 


TENDER,  (rf) 


1.  Plea  of  Non-assumpsit^  fyc.  except  as  to  party  and  a  Tender  of 

that  Sum, 

And  the  defendant,  by his  attorney,  as  to  all  the  said  several  sup- 
posed promises  in  the  said  declaration  mentioned,  except  as  to  the  sum  of 

i£ [the  exact  sum  tendered],  parcel  of  the  said  several  sums  of  money 

in  the   said  declaration    \_or  **  in  the  said count"]  mentioned,  says 


(d)  See  in  general,  Cora.  Dig.  and  Bac.  fendant   only  pays  costs  tip  to  the  time  of 
Ab.    tit.  "Tender  ;"  2  Stark.    Ev.   2d  ed.  bis   plea,  if  plaintiff  take   it  out  and  pro- 
tit.  "  Tender,"  778  ;  Chit.  juh.  Contr.  2d  ceed  no  further  ;  and  defendant  obiaias  a!l 
ed.  616  to  626.     A  plea  of  tender  is  an  is-  his  costs  if  plaintiff  proceed   further  after 
suable  plea  and  nnay  be  pleaded  after  time  the  pica  of  payment  of  money  into  Court, 
obtained  ;  see  Noone  v.   Smith,  1   H.  Bla.  As  to  staying  proceedings  on  payment,  bc- 
369;  ICilwick   v.    Maidman,    1    Burr.   5.9.  fore   declaration,  &c.  of  debt   and   costs. 
Where  there  is  any  doubt  as  to  the  forma)-  see  2  Chit.  Arch.  4th  ed.  843 ;  Bagley,  85, 
i'ly    or   proof   of    the    tender,   the   proper  212.     The  tender,  if  pleaded  to  a  special 
course  is  to  plead  payment  of  money  into  count,  admits  the  contract  therein  stated; 
Court,  (see  an/e,  368,  Form  8  ;  Leatherdale  — if  pleaded  to  the  common  count,  it  is  an 
V.  Sweepstone,  3  C  &>  P.  342) ;  because  if  admission  only  to    the  extent  of  the  sum 
defendant   fail  on    his   plea   of  tender,  he  tendered;  see  Cox  v.   Brian,  3  Taunt.  95; 
will  have  to  pay  alt  costs,  whereas   on  the  an/e,  369,  note  (z)  ;  see  Butwer  v.  Home, 
plea  of  payment  of  money  into  Court  de-  1  N.  &  M .  117. 
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that  ["  he  did  not  promise  in  manner  and  form  as  the  plaintiff  hath^bove 
thereof  complained  against  him,  and  of  this  he  puts  himself  upon  the 
country,  &c.    ["  And  for  a  further  plea,  except  as  to  the  said  sum  of 

£ ,  parcel   &c.  the  defendant   saith    that"  [S^c]  (c);]  And  as  to  the 

said  sum  of  £- ,  parcel  &c.  the  defendant  says  that  the  plaintiff  ought 

not  to  maintain  his  aforesaid  action  thereof  against  him,  to  recover  any 

more  or  greater  damages  {f)  than  the  said  sum  of  «£ ,  parcel    &c., 

in  this  behalf,  because  he  saith  that  after  the  making  of  the  said  promises 

as  to  the  said  sum  of  i£ ,  parcel  4cc.,  and  before  the  commencement 

of  this  suit,  [g)  to  wit,  on  [S^c,  exact  day  here  laid  not  material^]  he  the 
defendant  was  ready  and  wilhng  and  then  tendered  {h)  and  offered  to  pay 

to  the  plaintiff  the  said  sum  of  £ r,  (i)  parcel  &c.,  to  receive  which  of 

the  defendant  he  the  plaintiff  then  wholly  refused ;  and  the  defendant  in 
fact    further  saith,  that  he  hath  always  (Jc)  from  the  time  of  making  the 

said   several  promises  as  to  the  said  sum  of  ^ ,  parcel  4cc.,  hitherto 

been  ready  to  pay  and  still  is  there  ready  to  pay  the  plaintiff  the  said  sum 

of  £, ,  parcel  &c.,  and  he  now  brings  the  same  into  Court  (/)  ready 

to  be  paid  to  the  plaintiff  if  he  will  accept  the  same  ;  and  this  the  defen- 
dant is  ready  to  verify  ;  wherefore  he  prays  judgment  if  the  plaintiff  ought 
to  maintain  his  aforesaid  action  against  him  to  recover  any  more  or  greater 
damages  than  the  said  sum  oi  £ ,  parcel  &.C.,  in  this  behalf,  &c.  (m) 


t2.  Replication  to  a  Plea  of  Non-assumpsit y  fyc.  and  Tender ; — 

Denial  of  the  Tender,  (n) 

And  the  plaintiff  as  to  the  said  plea  of  the  defendant  as  to  all  the  said 


(«)  Plead  non-assumpsit  as  above,  if  the  proved  to  support  this  allegation  ;  Dean  v. 

defendant   deny  that  the  remainder  of  the  James,  4  B.  &.   Ad.  548 ;  1  N.  &  M.  393, 

demand  ever  existed — or  plead  any  special  S.  C. 

defence,  inrith  or  without  non-assumpsit,  (k)  See  post,  398,  Form  3. 

according    to  the  facts  ;  but   care  must  be  (/)  The  sum  tendered  must  be  paid  into 

taken  not  to  plead  as  to  the  sum  tendered  Court,  or  nlaintiff  may  sign  judgment  as 

any  other  plea  than  the  plea  of  tender ;  see  for  want  or  a  plea,  as  to  the  sum  tendered, 

1  Saund.  33  c,  note  ;  Dowgall  v.  Bowman,  but  not  for  the  residue  of  the  demand  stated 

3  Wils.  145 ;  2  Bla.  R.  723,  S.  C. ;  Maclel-  in  declaration  ;  Chapman  v.  Hicks, ^Dowl. 

hin  V.  Howard,  4  T.  R.  194;  otherwise  a  P.  C.  641.     Money  deposited  in  Court  in 

demurrer  will  hold.  lieu  of  bail  cannot  be  transferred  to  theac- 

(/^  See  1  Saund.  33  b,  note.  count  of  a  payment  into  Court  on  a  plea  of 

(g)  "  Exhibiting  the  bill"  would  now  be  tender;  Stultz  v.  Heneage,  10  Bing.  561. 

demurrable,  but  if  issue  were  taken,  would  (m)   CounseVs  signature :  but  there  need 

mean    «   issuing   the    writ,"    ante,    296,  not  be  a  summons  or  rule  to  plead  several 

note  (n).  matters  unless  there  be  two  pleas  as  to  the 

(A)  An  actual  tender  must  be  averred  in  sum  to  which  the  tender  docs  not  apply, 

general.     Semble,     however,    where     the  (n)  If  the   tender   be   not   deniea,   but 

plaintiff  expressly  dispensed  with  the  ac-  plaintiff  proceed  for  a  further  sum,  he  had 

tual  production  of  the   money,  (see  Chit,  better  confess  he  is  satisfied  as  to  the  sum 

Jan.  Contr.  2d  ed.  620 ;  Finch  r.  Brook,  5  tendered,   see  Form    10,   ante,  S71.     The 

M.  &.  Sc.  70;  I  Bing.  N.  C.  253),  the  plea  above  replication  puts  defendant  on  proof 

should   specially  allege  such  dispensation  of  a  strictly  legal  tender  of  the  sum.     The 

or  discharge  aAer  alleging  a  readiness  at  plaintiff  may  take  the  gum  out  of  Court  at 

all  times,  an^  that  defendant  was  about  to  once,  though   he   deny  the   tender.     The 

tender,  &c.  prior  issuing  of  the  writ  need  not  now  ever 

(t)  A   tender   of  a  larger  sum  may  be  oe  replied  specially. 
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several  supposed- promises  in  the  said  declaration  mentioned,  except  as  to 
the  sum  of£ ,  parcel,  &.C.,  and  whereof  the  defendant  hath  put  him- 
self upon  the  country,  doth  the  like  [a5  the  case  may  de].     And  as  to  the 

said  plea  of  the  defendant  as  to  the    said  sum  of  £ ,  parcel  d^c,  the 

plaintiff  says  that  he  ought  not  to  be  barred  from  maintaining  his  afore- 
said action  against  the  defendant  to  recover  further  damages  than  the 

said  sum  of  <£ ,  parcel  dC'C,  because  he  saith  that  the  defendant  did 

not  tender  or  offer  to  pay  to  him  the  said  plaintiff  the  said  sum  of  J^ , 

parcel,  ^^c,  as  above  alleged  ;  and  this  the  plaintifi*  prays  may  be  inquir- 
ed of  by  the  country,  &c. 


3.  Replication; — A  Demand  of  the  Debt  before  the  Tender,  (o) 

^  -" 

And  the  plaintiff  as  to  the  said  plea  as  to  the  said  sum  of  ^ ,  parcel 

&c.,  saith  that  he  ought  not  to  be  precluded  from  maintaining  his  said 

action  to  recover  farther  damages  than  the  said  sum  of  £ ,  parcel 

&c.,  because  he  saith  that  the  defendant  was  not  always,  from  the  time 
of  making  the  said  promises  as  to  the  said  sum  of  £ — ^,  ready  and  wil- 
ling to  pay  the  said  sum  of  ^ ,  parcel  d&c,  to  the  plaintiff,  as  in  the 

said  plea  alleged,  in  this,  to  wit,  that  *  af^er  the  making  of  the  said  prom- 
ises as  to  the  said   sum  of  £ ,  parcel  ^.c,  and  af^er  the  time  when 

the  said  causes  of  action  in  the  said  declaration  mentioned  accrued  to  the 
said  plaintiff  in  respect  thereof,  and  before  the  said  defendant  did  tender 
and  offer  to  pay  the  same  as  aforesaid,  to  wit,  on  [4*^-]  ^^^  plaintiff  de- 
manded the  said  sum  of  £ ,  parcel  ^.c,  of  and  from  the  defendant, 

and  then  requested  him  to  pay  the  same  unto  the  said  plaintiff,  but  the 
defendant  did  not  nor  would  then  pay  the  same  or  any  part  thereof  unto 
the  said  plcuntiff,  but  then  wholly  neglected  and  refused  so  to  do  and 
therein  made  default,  by  reason  whereof  the  said  plaintiff  then  sustained 
damages  by  reason  of  the  pon-performance  of  the  said  promises  as  to  the 
said  sum  oi£ ,  parcel  &c.,  in  manner  and  form  as  he  the  said  plain- 
tiff hath  above  in  his  said  declaration  in  that  behalf  alleged,  and  this  the 
said  plaintiff  is  ready  to  verify  ;  wherefore  he  prays  judgment  and  his 
full  damages  by  him  sustained  by  reason  of  the  non-performance  of  the 

said  promises  as  to  the  said  sum  of  £ ,  parcel  &c.  to  be  adjudged  to 

him,  &c. 


(o)  A  prior  or  subseqaent  demand  and  defendant  was  always  ready  to  pay )  see  1 
refusal  of  the  identical  sum  tendered  de-  Saund.  336,  note  2;  Bui.  N.  P.  151;  Chit, 
feats  the  tender,  because  it  negatives  that    jun.  Contr.  2d  ed.  623,624  >  infra^  note  (;r). 
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f4.  Replication  to  a  Plea  of  Tender  of  part  of  a  Bill  of  Exchange  ; 
— Showing  a  prior  Demand  of  the  Amount  of  the  BilL(p) 

Declaration  against  Drawer  of  Bill  for  .£40,  with  common  Count — Plea 
as  to  0^20,  parcel  of  moneys  in  the  two  counts^  a  Tender ;  and  other  plead- 
ings to  the  residue.  Replication  to  Plea  of  Tender  as  follows  : — ]  A  nd  as 
to  the  said  plea  of  th^  defendant  by  him  above  plei^ded  as  to  the  said  sum 
of;^0,  parcel  dec,  the  plaintiff  says  that  he  oug^ht  not  to  be  barred  from 
maintaining  his  aforesaid  action  thereof  against  the  defendant  to  recover 
further 'damages  than  the  said  sum  of  <£20,  parcel  &c.,  because  he  says 
that  the  said  sum  of  £20,  which  was  so  tendered  and  offered  to  be  paid 
by  the  defendant  as  aforesaid,  was  parcel  of  the  sum  of  money  specified 
in  the  bill  of  exchcmge  in  the  first  count  of  the  said  declaration  mention- 
ed, and  that  the  defendant  was  not  always  from  the  time  of  the  making 
of  the  said  promise  and  the  accruing  of  the  said  cause  of  action  in  the 
said  declaration  mentioned  as  to  the  said  sum  of  £20,  parcel  of  the  said 
sum  of  money  in  the  said  bill  of  exchange  specified,  and  in  respect  of 
which  the  said  sum  of  £20  was  so  tendered  and.  offered  to  be  paid  as 
aforesaid,  ready  and  willing  to  pay  the  said  sum  of  £20,  parcel  of  the 
said  sum  of  money  in  the  said  bill  of  exchange  specified,  and  in  respect 
of  which  the  said  sum  of  £20  was  so  tendered  as  aforesaid  to  the  said 
plaintiff  in  manner  and  form  as  the  defendant  hath  in  his  said  last-men- 
tioned plea  in  tftat  behalf  above  alleged,  but  on  the  contrary  thereof  the 
plaintiff  says  that  after  the  making  of  the  said  promise  in  the  said  decla- 
ration mentioned  as  to  the  said  sum  of  i&20,  parcel  of  the  said  sum  of 
money  in  the  said  bill  of  exchange  specified,  and  in  respect  of  which  the 
said  sum  of  £20  was  so  tendered  as  aforesaid,  and  after  the  time  when 
the  said  cause  of  action  in  respect  thereof  as  in  the  said  declaration  men- 
tioned accrued  to  the  plaintiff,  and  before  the  defendant  did  tender  and 
offer  to  pay  the  said  sum  of  <£20  as  in  his  said  plea  in  that  behalf  above 
alleged,  and  after  the  said  bill  in  the  said  first  count  mentioned  became 
due  and  payable,  according  to  the  tenor  and  effect  thereof,  and  after  tJie 
same  had  been  presented  to  the  said  J.  R.  [the  acceptor"]  for  payment 
thereof,  and  after  he  had  refused  to  pay  the  same  and  aAer  the  defendant 
had  had  notice  thereof,  to  wit,  on  [^c]  and  on  divers  other  days  and 
times  between  that  day  and  the  time  of  making  the  said  tender  and  offer 
to  pay  as  in  the  said  last-mentioned  plea  alleged,  and  whilst  the  amount 
of  the  said  bill  of  exchange  remained  due  and  unpaid,  payment  of  the 
said  bill  was  duly  demanded  by  the  plaintiff  of  the  defendant,  but  that 
the  defendant  did  not  then  or  at  any  other  time  pay  the  amount  thereof 
to  the  plaintiff,  but  on  the  contrary  thereof  then  wholly  neglected  and  re- 
fused so  to  do  ;  and  this  he  the  plaintiff  is  ready  to  verify  ;  wherefore  he 
prays  judgment  and  his  damages  by  him  sustained  by  reason  of  the  non- 

(p)  See  Hume  r.  Peploo,  8  East,  168 ;  Rivers  v.  Griffith,  5  B.  &  Aid.  630. 
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performance  of  the  said  proinise  as  to  the  said  sum   of  £20^   parcel  &c. 
to  he  adjudged  to  him,  &c. 


fS.  Replication  of  a  Demand  of  the  Sum  tendered,  cfier  the  ten- 

der.(jq) 

As  in  Form  3,  to  the  asterisk  :]  After  the  making  of  the  said  tender, 
and  before  the  commencement  of  this  suit,  to  wit,  on  [4*^-]  he  the  plain- 
tiff demanded  of  and  requested  the  defendant  to  pay  him  the  plaintiff 
the  said  sum  of  £ ,  parcel  &c.,  but  the  defendant  then  wholly  refus- 
ed, and  hath  thence  hitherto  wholly  refused,  to  pay  the  same,  or  any  part 
thereof,  to  the  plaintiff;  and  this  [conclude  as  in  Form  3. 


TITHES. 


[In  an  action  of  assumpsit  on  a  composition  of  tithes,  see.  Forms,  oit/e, 
173,  174,  non-assumpsit  would  put  in  issue  the  agreement  for  the  compo- 
sition and  the  retention  of  the  tithes  thereon  ;  see  ante^  203  to  295.  If 
the  composition  agreement  be  under  seal,  debt  or  covenant  is  the  reme- 
dy. If  there  were  no  composition,  debt  on  the  statute  to  recover  the 
treble  value  of  the  tithes,  for  not  setting  them  out,  is  the  proper  form  of 
actiori  ;  see  post,  Debt,  "  Tithes."  A  parol  agreement  for  a  yearly  com- 
position is  good.  See  a  plea  that  a  contract  is  not  under  seal,  as  it  should 
have  been,  ante,  337,  Form  2.] 


USURY. 


[The  defence  of  Usury  must  clearly  be  made  the  subject  of  a  special 
plea.  See  in  general,  Chit.  Statutes  **  Usury  ;"  Chit.  jun.  Contr.  2d  ed. 
540  to  549.  Plea  in  an  action  by  the  indorsee  against  the  drawer  or  accep- 
tor of  a  bill,  that  the  plaintiff  discounted  it  on  usurious  terms,  ante,  278, 
Form  54.  Plea  of  usury  on  the  renewal  of  a  bill,  Boulton  v»  Coghlan,  i 
Bing.  N.  C.  640 ;  Fox  r.  Keeling,  1  Harr.  &  W.  66.  The  usury  laws 
are  repealed  as  to  Bills  and  Notes  which  have  not  more  than  three  months 
to  run  ;  3  &  4  W.  4,  c.  98 ;  ante,  278,  and  id.  note  (s).  A  general  form 
of  plea  of  usury,  not  showing  the  time  of  forbearance,  and  exact  sum 
lent  and  forborne,  is  bad  on  special  demurrer ;  Hill  v.  Montagu,  2  M.  & 
Sel.  377.  In  Fox  v.  Keeling,  ubi.  sup.,  it  was  held  that  in  a  declaration 
for  usury,  the  day  from  which  the  forbearance  is  to  commence  must  be 

(q)  See  ante,  398,  note  (o). 
[t400] 
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alleged  and  proved  precisely  as  stated,  although  laid  under  a  videlicet  / 
and  if  a  different  day  is  proved,  or  no  day  at  all  is  proved,  it  is  not  suffi- 
cient. In  that  case  usurious  interest  was  alleged  to  have  been  taken  on 
the  renewal  of  a  bill ;  and  the  contract  to  forbear,  and  the  forbearance, 
were  alleged  to  have  been  from  the  time  of  making  the  agreement  for 
renewal  until  the  second  bill  became  due  ;  but  no  evidence  was  given  of 
fany  precise  day  on  which  the  transaction  took  place  :  Held,  that  the 
usury  was  not  sufficiently  made  out.  On  demurrer  to  a  declaration  fram- 
ed on  a  contract  which  was  in  terms  a  purchase  of  an  annuity  of  £20,  for 
sixty  years,  for  the  price  of  <£200,  the  Court  decided  that  they  could  not 
infer  usury,  and  that  the  defendant  should  have  pleaded  it ;  Ferguson  v. 
Sprang,  1  Adol.  &  E.  526.  See  5  &>  6  Wm.  4,  c.  41,  as  to  bills  and 
notes  given  on  an  usurious  consideration  ;  And  Addenda,  pest. 


Plea  to  an  Action  by  the  Payee  of  Notes ; — TTiat  they  were  given 
in  Payment  of  the  Arrears  of  an  Annuity  usuriously  granted,  (r) 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith  that  before 
the  making  of  the  said  supposed  promissory  notes  in  the  said  first  and 
second  counts  mentioned,  or  either  of  them,  to  wit,  on  [4*^.]  it  was  cor- 
ruptly and  against  the  force  of  the  statute  in  such  case  made  and  provid- 
ep,  agreed  by  and  between  the  plaintiff  and  one  E.  F.  that  the  plaintiff 
should  lend  and  advance  to  the  said  E.  F.  a  certain  sum  of  money,  to  wit, 
the  sum  of  <£646  IO5.,  and  that'  the  said  E.  F.  should  repay  the  same, 
and  interest  for  the  forbearance  thereof,  to  be  computed  at  and  after  a 
rate  greater  than  the  rate  of  £5  for  the  forbearance  of  i£100  for  a  year, 
by  and  under  the  contrivance,  color  and  pretence  of  the  payment  to  the 
plaintiff  of  a  certain  annuity  of  ^105  I65.  to  be  thereafter  payable  by  the 
said  E.  F.  to  the  plaintiff  for  and  during  the  term  of  nineteen  years  and 
one  quarter  of  another  year,  commencing  from  [^cJ]  being  the  day  on 
which  the  said  sum  of  £(SAQ  IO5.  was  to  be  lent  and  advanced  as  afore- 
said, by  four  even  quarterly  payments,  such  payments  to  be  made  on 
[^•c.]  in  each  and  every  year  during  the  said  term  of  nineteen  years  and 
one  quarter  of  a  year;  and  the  defendant  further  saith,  that  in  pursuance 
of  the  said  corrupt  and  unlawful  agreement,  before  the  making  the  said 
promissory  notes,  or  either  of  them,  to  wit,  on  the  said  [^cJ]  the  plaintiff 
did  lend  and  advance  to  the  said  E.  F.  the  said  sum  of  ^646  IO5.,  and  by 
a  certain  indenture  then  made  between  the  said  E.  F.  of  the  first  part, 
the  plaintiff  of  the  second  part,  and  J.  S.  G.  of  the  third  part,  (which 
said  indenture,  sealed  with  the  seal  of  the  said  E.  F.,  being  in  the  pos- 
session of  the  plaintiff,  the  defendant  cannot  bring  the  same  here  into 
Court,  the  date  whereof  is  the  day  and  year  last  aforesaid,)  the  said  £.  F., 

1  ■_■■  iiiii  I — -^^ 

(r)  Doe  V.  Chambers,  4  Camp.  1 ;  Doe  see  be  plaiatlff,  aver  he  bad  notice  of  the 
V.  Gooch,  3  B.  &.  AI.  664,  666 ;  Ferguson  usury,  or  gave  no  value  ;  5  &  6  Wm.  4,  c. 
r.  Sprang,  1   Ad.  Sl  E.  576.     If  an  indor-    41 ;  Addenda, 
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in  consideration  of  the  said  sum  of  iS646  IO5.  to  him  paid,  did  grant  and 
covenant  to  pay  to  the  plaintiff  the  said  annuity,  payable  in  the  manner 
above  mentioned,  for  and  during  the  term  of  nineteen  years  and  one 
quarter  of  another  year,  commencing  from  the  day  on  which  the  said  sum 
of  <£646  IO5.  was  so  lent  and  advanced  by  the  plaintiff  as  aforesaid,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided ;  and  the 
defendant  further  saith,  that  afler  the  making  tof  the  said  indenture,  and 
before  and  at  the  time  of  the  making  of  the  said  supposed  promissory 
notes  in  the  said  first  and  second  counts  mentioned,  there  was  in  arrear 
to  the  plaintiff  for  and  on  account  of  the  said  annuity  upon  the  said  in- 
denture, a  large  sum  of  money,  to  wit,  the  sum  of  jC^  65.,  for  and  on 
account  of  which  said  sum  of  i;55  65.  the  defendant  made  and  delivered 
to  the  plaintiff  the  said  supposed  promissory  notes  in  the  said  first  and 
second  counts  mentioned,  and  the  plaintiff  took  and  received  the  said 
promissory  notes  of  and  from  the  defendant  for  and  on  account  of  the 
said  Slim  of  £o5  65.,  the  said  arrears  of  the  said  annuity,  and  the  defend- 
ant made  and  delivered  to  the  said  plaintiff  the  said  promissory  notes  up- 
on no  other  account  or  consideration  whatever,  and  the  defendant  avers 
that  tlie  said  interest  on  the  said  sum  so  advanced  exceeds  the  rate  of  JS5 
for  the  forbearance  of  ^100  for  a  year,  contrary  to  the  said  statute  y  and 
this  the  defendant  is  ready  to  verify,  &c. 


VENDORS  AND  PURCHASERS  OF  REALTY.  (5) 


1.  Plea  of  the  Statute  of  Frauds  to  an  Action  by  the  Vendor  again^ 
the  Purchaser  of  an  Estate  for  not  completing  the  Purchase,  (t) 

And  the  defendant,  by his  attorney,  as  to  the  said  Ijfirst']  count, 

saith  that  the  said  contract  in  that  count  mentioned  was  and  is  a  contract 

concerning  the  said  tenements  in  the   said count  mentioned,  and  the 

sale  thereof  and  the  interest  therein ;  and  the  defendant  further  saith  that 

{s)  See  forms  of  declaration,  antey  176  whereby  to  charge  any  persoa  upon  any 
to  186.  Non-assumpsit  would  only  put  contract  or  sale  of  lands,  tenements  or  he- 
the  plaintiflT  on  proof  that  the  contract  was  reditaments,  or  any  interest  in  or  con- 
in  fact  made,  ante,  303  to  205.  It  would  cerning  them,  unless  the  agreement  upon 
admit  the  plaintiff's  performance  of  his  which  such  action  shall  be  broaght,  or 
part  of  the  contract,  and  the  defendant's  some  memorandum  or  note  thereof,  shall 
breach  thereof,  as  alleged  in  the  declara-  be  in  writing,  and  signed  by  the  party  to 
tion.  The  Statute  of  Frauds  should,  it  be  charged  tnerewith,  or  some  other  person 
seems,  be  specially  pleaded  ;  see  anf«,^03,  thereunto  by  him  lawfully  authorized;*' 
305,  308,  and  infra ^  note  (0  ;  and  ante,  see  Sugd.  69  to  73,8th  ed.  Per  Littledale, 
291  to  293,  Forms  1,  2,  3.  Plea  that  the  J.,  Smith  v.  Surman,  9  B.  &  C.  571  ;  Chit. 
contract  waa  rescinded  boPore  breach,  ante,  jun.  Contr.  2d  ed.  240  to  245.  Pleas  to 
375.  Plea  that  there  was  a  new  substitut-  an  action  for  not  accepting  a  lease  and 
e<£  contract,  an^e,  310,  Form  7,  see  infra,  crops,  &c.  that  the  contract  was  not  in 
405.  writing,  aiUe,  291  to  293.    Replieatiouj  &c. 

(0  By  the  Statute  of  Frauds,  29  Car.  2,  anU,  308,  Form  2. 
c.  29,  8.  4,   <<  no   action  shall  be  brought 

[t402] 


PLEAS,  &c.  IN  ASSUMPSIT  :— VENDORS  OF  REALTY.    402 

the  said  contract  was  not  nor  was  any  memorandum  or  note  thereof  in 
writing  signed  by  the  defendant,  being  the  party  charged  therewith,  or 
any  person  or  persons  thereunto  lawfully  authorized  by  him ;  and  this 
the  defendant  is  ready  to  verify,  &c. 


2.  Plea  to  a  Declaration  for  not  accepting  Mining  Shares  bought  by 
Defendant ; — That  the  Contract  related  to  realty  and  was  not  in 
Writing,  (u) 

And  the  defendant,  by his  attorney,  says  that  the  said  contract  in 

the  tsaid  declaration  mentioned,  was  and  is  a  contract  for  the  sale  of,  and 
of  and  relating  to  an  interest  in  and  concerning  certain  lands,  tenements 
and  hereditaments,  to  wit,  certain  mines,  situate  in  the  county  of  Corn- 
wall, and  for  the  purpose  of  working  which  the  said  niining  company  was 
formed,  and  that  no  agreement  in  respect  of  or  relating  to  the  said  con- 
tract nor  any  memorandum  or  note  thereof  was  oris  in  writing,  or  was  or 
is  signed  by  the  defendant,  or  by  any  other  person  by  him  thereunto  law- 
fully authorized,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided  ^  and  this  the  defendant  is  ready  to  verify,  i&c. 


3.  Plea  to  a  Declaration  in  Assumpsit  by  the  Vendor  against  the 
Vendee  of  an  Estate  for  not  accepting  a  Conveyafice,  (Form  I, 
ante  176^; — That  the  Abstract  was  insufficient,  and  the  Title  de- 
fective. 

And  for  a  further ^plea  in  this  behcdf,  [or  **  to  the  said  first  count,^*]  the 
defendant  saith,  that  he  was  always  from  the  time  of  making  the  said 

agreement,  until  jmd  upon  the  said day  of  ,  a.  d. ,  ready 

and  wilhng  to  accept  from  the  defendant  such  conveyance  of  the  said 
tenements  as  he  was  entitled  to  by  virtue  of  the  said  conditions  and  agree- 
ment, whereof  the  plaintiff  always  had  notice ;  and  the  defendant  further 
saith,  that  although  true  it  is  that  the  plaintiff  did,  after  the  making  of 
the<flaid  agreement,  to  wit,  on  [4*^*]  aforesaid,  deliver  to  the  defendant 
an  abstract,  purporting  to  be  an  abstract  of  his  the  plaintiff's  title  to  the 
said  tenements,  yet  such  abstract  was  not  a  good  and  sufficient  abstract 
of  the  plaintiff's  title  to  the  said  tenements,  nor  did  the  plaintiff  at  any 
time  deliver  to  the  defendant  etny  other  abstract  of  his  the  plaintiff's  title 
to  the  said  tenements,  or  at  any  time  in  any  manner  deduce,  show  or 
make  appear  to  the  defendant  a  good  or  sufficient  title  to  the  said  tene- 
.  ments  enabling  the  plaintiff  to  convey  or  cause  to  be  conveyed  to  the  de- 
fendant the  said  tenements  on  the  terms  aforesaid,  although  the  plaintiff 
afterwards,  to  wit,  on  the  said day  of  — — ♦  a.  d. ,  was  request- 
ed by  the  defendant  so  to  do,  and  the  plaintiff  then  wrongfully  refused  to 

show  such  good  and  sufficient  title,  and  neglected  and  refused  to  explain, 

-  ^      — ■-  ■ ,      ■    ■  

(u)  Supra  f  note  (/)• 
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answer  or  remove  divers  reasonable  and  proper  objections,  inquiries  and 
questions  made  and  asked  by  the  defendant  in  regard  to  the  matters  stat- 
ed in  the  abstract  so  delivered  to  the  defendant  as  aforesaid,  and  in  rela- 
tion to  the  said  title,  whereby  a  proper  conveyance  of  the  said  tenements 
to  the  defendant  could  not  be  prepared  according  to  the  said  agreement 
on  or  before  or  after  the  said day  of *  a.  d. ;  and  by  rea- 
son of  the  premises  the  defendant  did,  at  the  time  in  that  behalf  stated  in 
the  said  declaration,  refuse  to  accept  the  conveyance  in  the  declaration 
mentioned  of  the  said  tenements,  or  pay  the  remainder  of  the  said  pur- 
chase-money, as  he  lawfully  might  for  the  cause  aforesaid ;  and  this  the 
defendant  is  ready  to  verify,  ^^c. 


14.  PUa  to  an  Action  by  the  Vendee  against  the  Vendor  of  an  Estate 
for  not  delivering  an  abstract,  fyc. ; — That  the  Defendant  discharge 
ed  him  from  so  doing,  (x) 

And  for  a  further  plea  to  the  said  first  count,  the  defendant   says  that 


(z)  The  lato  case  ofRippinghall  r.  Lloyd,  place,  the  plea  ought  to  have  averred  no- 
SB.  &   Ad.  742,  contains  much  ^nforma-  tice  to  the  vendee  at  which  of  tlie   three 
tion  on  this  subject;  but  it  will  be  observ-  places  the  vendor  would   be  ready  to  pro- 
ed  the  agreement  in   that  case   was  under  duce  his  deeds.     PleRj  secondly,  to  ihe  first 
t  seal.     The  marginal  abstract  is  as  follows  :  breach,    that  by  a  subsequent  agreement 
— The  vendor  of  an  estate  covenanted  un-  made  be/ore  any  breach   committed,   the 
der  seal  with  the  vendee  that  be  would,  time  for  deducing  title  had  been  enlarged^ 
OD  or  before   the  30th  of  November  then  and  that  the  vendor  was  ready  to  deduce 
next,  deduce  a  good  title  to  the  premises  title  within  such  enlarged  time.     Thirdly, 
sold,  and.  wunid,  on  or  before  the  8th  of  the  defendant  pleaded  asimilar  agreement 
January,  execute  a  proper  conveyance  for  after   breach,  and  that  plaintiff  accepted 
conveying  the  fee'simpie,  and  it  was  Btipu-  such  agreement  as  a  substitution   fur  the 
lated  that  the  conveyance  should  be  pre-  former,  and  as  a  satisfaction  of  the  damages 
pared  by  and  at  the  expense  of  the  vendee ;-  resulting  from  the  breach,  and  that  the  de- 
and  further,  that  if  the  vendor  should  not  fendant  was  ready  to  fulfil  such  agreemenf, 
▼6rify  the  title  to  the  vendee  or  his  agent  but  plaintiff  refused,  &c. — Held  on  special 
by  production  of  deeds,  <&c.  at  Norwich,  demurrer,  that  the  ^ecsgnii  plea  was  bad  in 
Lynn  or  London,  before  the   30th  of  No-  notstating  the  new  agreementto  bavebeeo 
vember,  the  agreement  should  be  void.  In  under  seal.     Leav^  was  given  to  amend 
an  action  of  covenarU  by  the  vendee  two  the  second  plea  by  stating  the  new  agree- 
breaches  were  assigned  ;  firsty  that  the  ven-  ment  to  have  been  in  writing  ;  but  quwre, 
dor  did  not,  on  or  before  the  30th  of  No-  if  it  were  so,  whether  the  facts  amounted 
vember,  deduce  a  good  title ;  secondly ^  that  to  a  good  accord  and  satisfaction.     Plea  to 
the  defendant  did  not,  on  or  before  the  8th  the  seeondbreach  of  covenant  that  the  ven- 
of  January,  execute  a  proper  conveyance,  dor  until  and  on  the  8tb  of  January  was 
P/ea,  jfErf^,  that  the  vendor  did,  before  the  ready  and  willing  to  execute  proper  con- 
SOtb  of  November,  produce  and  show  di-  veyances,  and   would  have  executed   the 
vers  deeds,  in  part  deducing  a  good  title,  same  if  the  plaintiff  wOuld  have  prepared 
and  that  until  and  upon  that  day  he  was  and  tendered  them,  but  that  he  did  not  do 
ready  and  willing  to  produce  and  show  to  so.     Replication,  that  the  vendor  did  not 
the  vendee  other  deeas  completing  such  ti-  deduce  a  good  title,  wherefore  the  vendee 
tie,  and  would  on  or  before  that  day  have  did  not  prepare  the  conveyance.   Rejoinder^ 
produced  such  deeds  to  the  vendee  or  his  that  although  the  vendor  within  reasonable 
agent  attending,  whereof  the  vendee   had  time  before   the  8tb  of  January  was  ready 
notice,  but  that  he  would  not  by  himself  or  and  willing  and  offered  to  deduce  a  good 
agent  attend  : — Held,  on  special  demurrer,  title,  so  that  the  vendee  might,  before  the 
th'Jt  the   plea  was  bad,   inasraucli*as  the  8th  of  January,  have  prepared  and  tender- 
vendor's  covenant  was  general,  and  there-  ed  conveyances,  whereof  the  Y^D^^ee  had 
fore  the  facts  stated  were  no  excuse  ;  and  notice,  yet  the  vendee  refused  to  have  such 
that  if  the  covenant  could  be  read  as  quali-  title  deduced  and  discharged  the  defendant 
fied   by  the   subsequent   stipulation   as  to  from  deducing  such  title.      Surrejoinder^, 
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he  was  always,  ailer  the  making  of  th&said  agreement  and  promise  in  the 

said  first  count  mentioned,  and  before  and  on  the  said day  of  , 

▲.  D. ,  and  always  aflerwards  ready  and  willing  and  able  to  deliver 

to  the  plaintifi*,  or  his  solicitor,  at  his  the  defendant's  own  expense,  an  ab- 
stract of  his  the  defendant's  title  to  the  said  tenements  in  the  said  first 
count  in  that  behalf  mentioned,  and  to  deduce  such  good  title  thereto  els 
aforesaid,  i^nd  to  complete  the  said  purchase,  according'to  the  agreement 
on  his  part,  and  was  about  so  to  do,  but  the  plaintiff  before  and  at  and  afler 
the  times  in  the  said  agreement  mentioned  and  appointed  for  delivering 
such  abstract  and  deducing  such  title  and  completing  the  said  purchase,  to 

wit,  before  and  on  the  said day  of ,  a.  d. ,  and  on  other  days 

and  times,  represented  to  the  defendant  that  he  the  plaintiff  was  unable 
and  unwilling  and  not  ready  tto  complete,  nor  did  he  then  offer,  nor  was 
he  ready  or  wilhng,  to  complete  the  said  purchase  on  his  part,  ai^d  he 
then  discharged  and  prevented  the  defendant  from  offering  to  deliver  or 
delivering  such  abstract  and  deducing  such  title  as  aforesaid,  and  in  any 
manner  completing  the  said  purchase  on  his  part,  and  the  plaintiff  hath 
not  at  any  time  since  and  belbre  the  commencement  of  this  suit,  offered 
further  to  perform  the  said  agreement  in  the  said  first  count  mentioned 
on  his  part,  or  required  the  defendant  to  deliver  such  abstract  to  the 
plaintiff  or  his  solicitor  or  deduce  such  title,  or  complete  the  said  pur- 
chase on  his  the  defendant's  part ;  and  this  the  defendant  is  ready  to  ver- 
ify, &c.  •. 


WARRANTY,  (y) 


1.  Plea  to  a  Declaration  in  Assumpsit  upon  the  Warranty  of  a 
Horse ; — Denial  that  the  Horse  was  unsound. 

If  the  warranty  he  denied^  non  assumpsit  should  be  pleaded :  at  all  events 
that  plea  should  be  pleaded  to  the  common  count,  if  the  cause  of  action  laid 
therein  be  dcnied.'\  And  for  a  further  plea  to  the  said  first  count  the  de- 
fendant says,  that  the  said  horse  in  the  said  first  count  of  the  said  decla- 
ration mentioned,  at  the  time  of  the  making  the  said  supposed  promise 

that  the  vendor  was  not  ready  and  willing  is  necessary.     See  Smith  v.  Parsons,  8  C. 
todeduce^&c.     On  general  demurrer,  held  &P.  199.     Where  only  this  plea,  and  non 
that  upon   this  breach  the  matter  pleaded  assumpsit   were   plea<]ed,   Tindul,   C.   J'., 
by  the  vendee  was  no  answer  to  the  pleas  held,  that  the  defendant  could  not  show, 
of  the  vendor,  and  that  the  latter  was  enti-  that  the  plaintiff  entered  iijto  a  reference 
tied  to  judgment.  of  the   question   of  unsoundness   to   two 
(y)  See  declorations,  ante,  187  to  191.  veterinary  surgeons,  and  that  they  signed  a 
''In  an  action  on  a  warranty,  non  assump-  paper  containing  their  decision,  by  which 
Bit  will  operate  as  a  denial  of  the  fact  of  the  plaintiff  was  bound;  Watson  v.  Den- 
tbe  warranty   having   been  given  on  the  ton,  7  C.  &.P.  85;  and   see  Ellis  v.  Chin- 
alleged     consideration,    but    not    of    the  nock,  id,  169. 
breach;''  New  Rulea;  this  plea  therefore 
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of  him  the  said  defendant  in  the  said  first  count  mentioned,  was  sound; 
and  of  this  the  defendant  puts  himself  upon  the  country,  &e. 


2.  Plea  to  a  Dedaratian  in  Assumpsit  upon  the  Warranty  of  a 
Horse  ; — Tliat  the  Defendant  took  back  the  Horse  and  delivered 
another  to  the  Plaintiff  in  satis/action,  (x) 

And  for  a  further  plea  to  the  said  (first)  count  the  defendant  saith,  that 
after  the  making  of  the  said  promise  in  the  said  first  count  of  the  said 
declaration  mentioned,  and  after' the  said  breach  thereof,  and  before  the 
commencement  of  this  suit,  to  wit,  on  [^c.\  it  was  agreed  by  and  be- 
tween the  plaintiff  and  the  defendant,  that  the  defendant  should  take 
back  from  the  plaintiff  the  said  horse  in  the  said  first  count  mentioned, 
and  should  deliver  to  the  plaintiff  a  certain  other  horse  of  the  defendant, 

uf  great  value,  to   wit,  £ ,  in  full  satisfaction  and    discharge  of  the 

said  promise  and  cause  of  action  in  the  said  first  count  mentioned ;  and 
the' defendant  avers  that  he  did,  in.  pursuance  of  the  said  agreement,  take 
back  from  the  plaintiQ'the  said  horse  in  the  said  first  count  mentioned,  and 
did  then  deliver  to  the  plaintiff  the  said  other  horse  of  him  the  defendant, 
in  full  satisfaction  and  discharge  of  the  said  promise  and  cause  of  action 
in  the  said  first  count  mentioned,  and  the  plaititifif  then  accepted  and  re- 
ceived the  same  in  full  satisfaction  and  discharge  of  the  tsaid  promise, 
and  cause  of  action  in  the  said  first  count  mentioned  ;  and  this  the  de- 
fendant is  ready  to  verify,  &c. 


WORK  AND  MATERIALS. 


[See  observations  upon  the  common  count  for  work  and  materials, 
ante,  192  to  194  ;  and  form  of  the  count,  ante,  42 ;  and  of  special  counts, 
ante,  194  to  196.  Form  and  efiect  of  non  assumpsit,  ante,  205.  Where 
the  declaration  contains  merely  a  common  indebitatus  count,  it  may  be 
shown  under  non  assumpsit  that  the  work  or  materials  were  in- 
sufficient for  the  purpose  for  which  they  were  contracted  to  be  rendered ; 
see  ante,  189,  u.  (a-)  and  205  ;  as  that  clothes,  d&c.  do  not  fit ;  that  a  ma- 
chine ordered  by  the  defendant  of  the  plaintiff,  would  not,  when  made, 
work  properly,  or  that  it  was  not  completed  by  the  stipulated  time  ;  or 
where  the  claim  is  for  repairs,  d&c.  done  by  the  plaintiff  on  a  chattel  of 
the  defendant,  that  the  plaintiff  agreed  to  put  it  in  perfect  repair,  &rC. 
for  a  certain  sum  to  be  paid  when  the  repairs,  &.c.  were  completed,  and 
that  the  defendant  has  paid  part  of  the  money,  (which  should  be  pleaded 
as  to  part)  but  withholds  the  remainder,  because  the  work  is  incomplete ; 
see  Sinclair  r.  Bowles,  9  B.  &.  C.  692 ;  Roberts  o.  Havelock,  3  B.  &>  Ad. 


(:)  See  picas,  &c.  ante,  206. 
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404 ;  cited  Chit.  jun.  Coutr.  2d  ed.  452;  or  that  the  work,  &c«  was  done 
and  provided  under  an  agreement  that  the  work  should  be  done  properly, 
and  for  a  certain  sum,  and  that  the  plaintiff  should  not  be  paid  until  the 
work  was  completed  and  until  the  defendant's  surveyor  had  certified  that 
fact,  showing  the  plaintiff's  non  performance  of  his  contract ;  though 
this  defence  has  been  pleaded  specially  ;  Bradley  r.  Milner,  1  Bing  N.  C. 
644.  In  Cooper  r.  Whitehouse,  6  Car.  &  P.  545,  which  was  an  action 
on  an  indebitatus  count  for  work  and  labor,  on  an  implied  contract  to 
pay  the  plainiiff  for  services  as  a  dissenting  minister,  it  has  held  that  the 
defendant,  on  the  plea  that  he  never  was  indebted,  might  go  into  evidence 
to  prove  that  the  work  was  done  under  such  circumstances  as  showed  that 
there  was  no  implied  contract  to  pay  any  thing ;  but  that  upon  such  plea 
the  defendant  cannot  go  into  evidence  of  misconduct,  except  such  as  goes 
to  show  that  there  was  no  implied  contract  to  pay.  See  observations  in 
actions  for  goods  sold,  ante^  376 ;  and  form  of  pleas  in  an  action  by  a 
servant  far  salary,  351,  352 ;  countermand  of  work,  &c.  ordered  ;  Ste- 
vens V.  Uflbrd,  7  C.  &  P.  cmte,  205  a.] 

Plea  to  a  Declaration  in  Assumpsit  for  Work  and  Labor  in  com- 
posing a  Farce  for  the  Defendant ; — That  it  was  an  indecent  and 
libelloiLS  production,  (e) 

JFHrst  plea,  non-assumpsit,  as  ante,  205,^     And  for  a  further  plea  as  to 
the  sum  of  <£20,  parcel  of  the  first-mentioned  sum  of  £50,  the  defendant 
[actio,  non]  says  the  said  work  and  labor,  care  and  diligence  of  the  plain- 
tiff, were  done,  performed,  and  bestowed  by  the   plaintiff  for  the  defend- 
ant in  and  about  the  writing  and   composing  a  certain  farce  for  the  de- 
fendant, under  and  by  virtue  of  an   agreement  theretofore,   to   wit,  on 
[^c.]  made  and  entered   into  by  and  between  the  plaintiff  and  ihe  de- 
fendant, that  the  plaintiff  should  compose  and  write  for  the  defendant,  a 
farce  which  should  be  fit  and  proper  to  be  performed,  read,  and  publish- 
ed ;  and  the  defendant  further  says  that  the  said  farce,  in  and  about  which 
the  said  work  and  labor,  care  tand  dihgence  of  the  plaintiff  were  done, 
performed,  and   bestowed  as  aforesaid,  was  and  is  a  farce  of  an  indecent 
(Uid  immoral  nature  and  tendency,  and   contained  and    doth  confain  di- 
vers and   very  many  libellous,   scandalous,   indecent,  and  immoral  pas- 
sages, sentiments,  words,  and  matters,  and  was  not  nor  is  a  farce  fit  or 
proper  to  be  performed,  read,  or  published,  and  was  and  is  of  no  use  or 
value  to  the  defendant ;  and  this  the  defendant  is  ready  to  verify  ;  where- 
fore [4-c. 

(0  Illegality  of  consideration  must   be  two  persons  may  be  illegal  and  void,  and 

Bpecially  pleaded  ;  'Potts   r.    Sparrow,   3  yet  an  agent  innocently  employed  to  bring 

tiowl.  P.  C.  630;  Iceley  v.  Grew,  6  C.  &  it  about,  may  be  entitled  to   componsatioo 

P.  671;  Woodhouse  r.   Smith,  7   C.   &  for  bis  trouble;  Wells  v.  Porter,  2  Bing. 

P.  310,  ante,  314  ;   Thomas  v.    Edwards,  2  N.  C.  722. 
M.   &  W.    215,    a  contract  as  between 

[+413] 


(414) 


DECLARATIONS  IN  DEBT  (a) 


1.  T%e  Common  Count  in  Debt, 

In  the .(6)  On  the  [4-c.]  (c). 

Venue,  (d)]     A.  B.  by his  attorney  [or  "  in  person"]  complains  of 

C.   D.    who    has   been  summoned  [see   ante,    1,  Form  I  ;  or   if  defendant 

{a)  As  to  the  action  of  debt  in  general,  to  recover  pecuniary  demands,  by  assign- 
see  Com.  Dig.  **  Debt;"  Bac.  Abr.  **  Debt;"  ees  of  bankrupts  and  insofvents  ;  and  by  and 
1  Chit.  Plead.  5th  cd.  123;  Selw.  N.  P.  against  executors  and  admittistraiors ;  ate 
tit.  Debt,  8th  ed.  Debt  lies  where  the  F  or  ma  j  post.  The  preference  given  to  the 
claim  is  for  a  sum  certain,  or  a  sum  in  the  action  of  debt,  where  cither  assompsit  or 
nature  of  a  pecuniary  demand,  and  not  debt  may  be  maintained,  is  founded  oo  the 
sounding  in  aamagcs,  and  reducible  to  a  rule  that  in  debtf  (as  the  claim  is  nominal 
certainty,  either  upon  a  simple  contract,  or  as  regards  damages)^  the  judgment  is  fnal 
a  contract  under  seal,  or  upon  a  record  or  '  in  the  first  instance,  if  the  defendant  omit 
statute  giving  a  penalty,  &c.  It  lies  in  to  plead  to  the  action;  and  tlius  the  ex- 
all  those  cases  in  which  the  common  inde-  pense  and  delay  of  ascertaining  the 
hiUitu.<  r;oimt  in  assumpsit  is  maintainable,  amount  recoverable  through  the  mediam 
whether  the  sum  be  claimed  on  a  contract  of  a  writ  of  inquiry,  &c.  are  avoided  ;  see 
express  or  implied,  or  be  fixed  by  agree-  Tidd,  9ih  ed.  573,  568,  931 ;  Chit.  Arcb. 
ment,  or  be  demanded  upon  a  quantum  4th  ed.  501.  In  debt,  the  plaintifiT  having 
meruit ;  as  in  the  case  of  agistment,  anltj  obtained  judgment  by  default,  may  there- 
57;  attorney's  6i'Z5,  an^e,  61  ;  awards,  an-  fore  in  general  at  once  issue  execution  for 
te,  71  ;  for  board  and  lodging,  ante,  92;  by  the  amount  really  due  to  him,  and  which 
carriers, ^'C.  ante,  02,  93;  on  ^composition  he  claims  in  his  particulars  of  demand, 
for  tithes,  ante,  17'S;  for  crops  sold,  ante,  and  which  his  declaration  would  enable 
102;  demurrage,  ante,  ^03 ;  fixtures,  ante,  him,  in  reference  to  such  particulars,  to 
111  ;  freight,  ante,  92,  93  ;  goodwill  of  a  recover  ;  but  this  power  must  be  exercised 
business,  ante,  114  J  hire,  ante,  121 ;  horse-  with  caution.  Credit  must  be  given  for 
meat,  ante,  122;  by  an  insurance  broker  moneys  admitted  to  be  paid;  especially  as 
for  reward,  fyc.  ante,  131  ;  necessaries,  an-  it  is  held  that  payments  may  be  shown  in 
te,  151  ;  on  a  schoolmaster's  bill,  ante,  171 ;  reduction  of  damages  without  a  plea  of 
for  tithes  bargained  and  sold,  ante,  174  ;  payment  ;  see  ante,  363,  n.  {k).  Nor 
for  tolls,  ^'C.  ante,  175 ;  for  use  and  occu-  should  the  plaintifi*  add  interest  to  bis 
pation,  ante,  138  ;  on  an  undertaker's  bill,  claim  in  issuing  execution,  unless  there 
ante,  179;  for  wages,  ante,  149;  and  wore-  were  an  erprtss  contract  to  allow  it ;  bat 
house-room,  ante,  186;  and  other  similar  should,  where  he  claims  interest  aa  dama- 
cases  Debt  is  also  sustainable  on  a  special  ges  by  virtue  of  the  statute  3^A&  4  Wm.  4, 
contract  to  pay  the  plaintiff  a  certain  sum.  c.  42,  s.  28,  (a  written  demand  and  clasm 
It  also  lies  on  bills  of  exchange  and  pron^-  to  interest  having  been  made), .execute  a 
issory  notes,  and  checks,  as  between  the  writ  of  inquiry  to  obtain  such  damages; 
immediate  parties;  (see  post,  "Bills,"  see  Blackm<Sre  v.  Flemyng,  7T.  R.  446; 
«  Notes.")  But  debt  cannot  be  maintain-  M'Clure  v  Duncan,  1  East,  436.  In  some 
ed  on  a  collateral  contract,  as  a  guarantee  cases  a  writ  of  inquiry  must  be  executed; 
of  the  debt  of  a  third  person,  or  by  a  dis-  as  in  debt  for  the  treble  value  of  tithes  not 
tant  against  on  earlier  party  to  a  Bill,  6lc.  ;  set  out ;  or  for  foreign  money  ;  Ardenf- 
or  where  only  part  of  an  entire  claim  pay-  Connell,  5  B.  &  Al.  885 ;  1  D.  dl&  R.  529; 
able  by  m^to/men^f  is  demanded,  and  some  Brill  r.  Noele,  3  B.  &  Al.  208;  Baler, 
of  the  instalments  have  not  accrued  due  ;  Hodgetts,  7  Moore,  602;  1  Bine.  182,  S.  C. 
see  1  Chit.  Plead.  5th  ed.  128.    Debt  lies,  In  fhese  and  similar  instances,  trom  tfaeitf* 
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were  arrested^  fbut  is  not  in  custody ,  see  antcj  6,  Form  2^^  or  if  detained  in 
custody,  see  ante,  6,  Form  3 ;  emd  attend  to  the  notes  thereon],  to  answer 
the  plaintiff  in  an  action  of  debt ;  and  the  plaintiff  demands  of  the  defen- 
dant the  sum  of  £, ,  (c)  which  he  owes  to  and  unjustly  detains  from  him ; 

For  that  whereas  the  defendant,  on  \_^c,  see  ante,  43,  note  («?),]  was  in- 
debted to  the  plaintiff  in  £ {f)  for  •  {g)  [/»«rc  state  the  nature  of  the 

debts,  as  the  case   may  be,  (h)  exactly  as  in  the  common  count   in  assttmpsit, 

fMre  of  the  demand,  the  aiilount  must  of  no-  correspond  exactly  with  the  sum  demand- 

cessitj  be  nncertain  ;  but  in  these  cases  the  ed  in  the   recital  of  the  writ,  and  neither 

i<«/0ndan<  whoxelies on  the exccption8,mu8t  exceed    (Hulme   v.  Saunders,  2   Lev.  4), 

show  clearly  that  the  debt  is  of  such  a  na-  nor  fall  short  of  it  (Smith  v.  Vowe,  Moore, 

tureasto  require  a  writ  of  inquiry  to  as-  298);  but  this  is  not  now  considered  req- 

certain  its  precise  amount;  see   Weald  v.  uisite ;  and  in   M*Q,uillin  v.  Cox,  1  H.BI. 

Brown,  2  C.  &  J.  672 ;  which   was  an  ac-  249,   where   debt  was   brought  on   simple 

tion  on  an  apothecary's  bill,  and  the  Court  contract,  it  was  holden,On   special  demur- 

would  not  infer  that  there  was  any  oncer-  rer,  that  the  declaration  was  good,  although 

laintj  as  to  the  real  amount.     Debt  cannot  the  sums  claimud  to  be  due  in  the  several 

be  joined  v/'nh   any  other  form  of  action  counts  did  not  amount  to  the  sum  demand- 

except  detinue;  but  a  declaration   in  debt  ed,    the  Court  observing,  that  in  debt  on 

may  contain  a  count  on  a  record  or  a  deed,  sigiple  contract  the  plaintiff  might  prove 

with  a  count  on  a  simple  contract.     Great  aod  recover  a  less  sum  than  he  demanded 

eare  must  be  observed  not  to  join  assump-  in  the  writ.     In  like  manner  where  an  ac- 

att  and  debt,  otherwise  the  whole  declara-  tion  of  debt  was  brought  (Lord  v.  Hous- 

tiun  will  be  bad  on  general  demurrer,  &c.  ton,  11    East,  62) j  on   a  bond  and    several 

for  a  misjoinder;  see  ante,  31,  Form  11,  simple  contracts,  and  the  amount  of  the 

and  note  (n).     A   declaration  in  debt  on  a  sums  claimed    to  bo   due    in    the  several 

quantum  meruit,  stating  that  the  defendant  counts,  exceeded  the  sum  demanded  in  the 

agreed  to   pay  so  much,  <^c.  is  good  ;  tUi-  beginning  of  the  declaration,  it  washoNciv 

ter,  if  it  be  charged  that  defendant  under-  on  special  demurrer  that  the   declaration 

took    and   faithfully   promised  ;>  Nxtm    v.  was  good ;  for  the   words   '*  of  a  plea  that 

Bland,  3 Smith,  114  ;  and  a  declaration  be-     he  render  £ ,"  in  the  King's  Bench  at 

ginnit'g  in  debt,  and  containing  some  least,  are  superfluous  words,  and  being  re- 
couDts  stating  that  the  defendant  being  in-  jected,  there  will  not  be  any  repugnance 
debted,  undertook  and  promised  to  .pay,  on  the  face  of  the  declaration;  and  we 
whereby,  &<;.  actio  accrevit,  and  other  have  observed,  that  the  words  now  used 
counts  framed  in  debt,  stating  that  the  de-  .''and  he  demands  of  the  defendant  the 
fcndant  was  indebted  in  a  certain  sum  to  sum  of  £ "  in  the  beginning  of  the  de- 
be  paid  to  the  plaintiff,  whereby,  &c.  was  claration  are  still  unnecessary,  ante,  5,  note 
held  bad  for  the  misjoinder  ;  Bull  r.  Neal,  {l)\  see  also  the  opinion  expressed  by 
1  Chit.  619;  3  B.  &  Al.  208.  A  count  Lord  ^ai»tfj£e/<£,  C.  J.,  in  Walker r.  Witter, 
stating  that  the  defendant  undertook  and  1  Dougl.  3d  ed.  6,  that  it  is  not  necessary 
promised  to  pay,  is  in  assumpsit  and  not  that  the  plaintiff  should  recover  in  debt  the 
in  debt,  althou4h  it  conclude  *' whereby  an  exact  sum  demanded.  See  also  Aylett  v. 
notion  hath  accrued,"  &c. ;  the  proper  Low, 2  Bl.  Rep.  1221,  where  in  debt  on  a 
form  in  debt  is  that  defendant  agreed  io  mutuatus  ^ot  £200,  and  verdict  for  £100, 
pay;  see  id,  A  count  that  the  defendant,  the  Court  refused  a  new  trial,  although  it 
la  consideration  that  the  plaintiff  had  sold  Van  urged,  that  debt  being  an  entire  thing, 
and  delivered  divers  goods,  undertook  lo  it  could  not  be  recovered  in  part :  1  Selw. 
pay  quantum  valebant  upon  demand,  with  N.  P.  8th  ed.,538,  tit.  **  Debt."  It  is  now 
an  averment  that  the  said  goods  were  not  unusual  to  declare  for  the  exact  sum 
worth  £20,  whereby  an  action  bath  accru-  due  ;  see  ante,  365,  note  (r) ;  or  to  admit 
ed  to  the  plaintiff,  is  not  a  good  count  in  payment  on  account  in  the  declaration ,  see 
debt,  and  cannot  be  joined  in  a  declaration  next  form. 

with  counts  in   debt;  Dalton  v.  Smith,  2  (/)    Any   sum  sufficient  to  cover  tho 

Smith,  618.  real  debt,  or  else  the  exact  amount  may  be 

(6)  See  ante,  1,  note  (h),  laid  ;  and  this  isoAen  judicious;  see  ante, 

(c)  Ante,  1,  note  (c).  365,  note  (r)  ;  see  next  form. 

(d)  Ante,  2yjiote  (</).  {g)  For  what  debt  lies,  see  ante,  414,  n. 

(e)  See  an<s,  2,  and  anf0, 5,  6,  notes  (/),  (a). 

(«k;,  (n),  as  to  the  debet  and  detinet,  &c.  (A)  Take  oare  not   to  claim   any  debt 

It  was  once  considered  necessary  that  the  which  there  is  no  pretence  to  demand,  and 

amount  of  the  sums  claimed  to   oe  due  in  which  is  not  noticed  in  the  particulars,  seo 

the  several  counts  of  the  declaration  should  ante,  42,  note  (6). 
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see  ante^  43,  claiming  each  debt  in  the  sameform^  thus — '^  and  io  the  further 
sum  of  £ for,"  [4-c.]  ;  which  said  several  moneys  were  to  he  res- 
pectively paid  by  the  defendant  to  the  plaintiff  on  request,  (t)  whereby 
and  by  reason  of  the  non-payment  thereof  an  action  hath  accrued  to  the 
plaintiff  to  demand  and  have  of  and  from  the   defendant  the  said   several 

moneys  respectively,  amounting  to  the  sum  of  £ [the  aggregate  of 

the  several  debts  claimed (ky]  above  demanded  [omit  the  words  '^  above  de- 
manded'* if  the  words  '^and  the  plaintiff  demands"  t[4'^«l  ^^  omitted  in 
the  introductory  part  of  declaration ;  but  this  is  not  *essenticd]  ;  yet  the  de- 
fendant hath  not  paid  the  said  sum  above  demanded  (/)  or  any  part  there- 
of; to  the  plaintiff's  damage  of  J^IO;  (m)  and  thereupon  he  brings* his 
suit,  &,c. 


2.  The  Common  Count  in  Debt,  admitting  a  part  Payment,  (n) 

Proceed  as  supra.  Form  1,  /o  the  end  of  the  statement  of  the  debts j  stat- 
ing the  full  sum  originally  due  on  the  whole  account,  or  more,  in  charging 
each  debt,  and  then  proceed:]  which  said  several  moneys  were  to  be  res- 
pectively paid  by  the  defendant  to  the  plaintiff  on  request ;  and  although 
the  defendant  then  paid  part  of  the  said  moneys,  to  wit,  to  the  amount  of 

£ ,  yet  he  hath  not  paid  the  residue  thereof,  such   residue  amounting 

to  a  large  sum,  to  wit,  £ ;  and  by  reason  of  the  non-payment  there- 
of, an  action  hath  accrued  to  the  plaintiff  to  demand  and  have  of  and 
from  the  defendant  the  said  sum  of  ^ ,  being  the  sum  above  demand- 
ed ;  yet  the   defendant   hath  not  paid  the  said  sum  above  demanded,  or 

any  part  thereof;  to  the  plaintiff's  damage  of  £ ;  and  therefore  he 

brings  his  suit,  &c. 


ADMINISTRATORS. 


See  post,  **  Executors." 


(i)  This  is  the  promise  implied  by  law; 
no  express  request  is  necessary.  Take 
care  not  to  lay  any  undertaking  or  promise 
by  defendant  in  debt;  but  it  may  be  stated 
he  agreed  to  pay  ;  svpra,  note  (a). 

(k)  See  supra,  note  (e). 

(0  See  next  form,  admitting  a  part-pay- 
m  ent. 

[t416] 


(m)  In  debt  the  damages  are  nominal ; 
but  state  a  sum  sufficient  to  cover  interest, 
&c.  where  claimable  as  damages  only; 
see  supra f  note  (a). 

(n)  Why  this  form  is  desirable,  mtU$, 
265 f  note  (r).  See  form  in  assumpsit ,  omU, 
44,  Form  2. 
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ANNUITY. 


Declaration  in  Debt  on  Annuity  Deed  for  Arrears,  (o) 

Commencement  in  debt,  as  in  Form  1,   ante^  1 ;  or  F^orm   2,  ante^  6;  or 
Fonn   3,  ante,  6 ;  as  the   case  mciy  6e]  ;  For  tbat   whereas  heretofore,   to 

wit,  on  the day  of  ,  a.  d. [date  of  the  deed,  but   exact  day 

not  materialj]hj  a  certain  indenture  then  made  (p)  between  the  plaintiff 
of  the  one  part,  and  the  defendant  of  the  other  part,  [which  said  inden« 
ture,  sealed  with  the  seel  of  the  fdefendant,  (q)  the  plaintiff  now  brings 
here  into  Court,  (r)]  he  the  defendant,  for  the  consideration  therein  men- 
tioned, did  grant,  ^.c.  [here  state,  in  the  past  tense,  the  grant  of  the  annu- 
ity, and  the  defendant^ s  covenant  to  pay  it  in  the  past  tense,  but  it  tcould  suf 
jice  to  state  only  the  covenant,"]  as  by  the  said  indenture  fully  appears ;  nev- 
ertheless the  plaintiff  in  fact  saith,  that  after  the  making  of  the  said  in- 
denture, **and  during  the  life  of  the  said  E.  F.,"  \thatis,  if  the  cestui  que 
vie  mentioned  in  annuity  deed  be  any  other  person   them  the  plaintiff,]  to  wit, 

on  the  day  of ,  a.  d. ,  [day  when  last  arrear  became  due,]  a 

large  sum  of  money,  to  wit,  the  simi  of  £ of  the  said  annuity  for 

one  year  and  the  [half]  of  another  year,  [the  period  for  which  the  annuity 
is  in  currear,]  then  last  elapsed,  became  due  from  the  defendant  to  the 
plaintiff,  and  still  remains  in  arrear,  contrary  to  the  said  indenture  and  of 
the  said  covenant  of  the  defendant  in  that  behalf,  whereby  an  action  hath 
accrued  to  the  plaintiff  to  demand  and  have  of  and  from  the  defendant 
the  said  sum  of  <£ ,  being  the  said  sum  above  demanded,  yet  the  de- 
fendant hath  not  paid  tlie  same  or  any  part  thereof,  to  the  plaintiff's  dam- 
age of  £ ,  and  therefore  he  brings  his  suit,  &c. 

(«)  Where  there  is  an   annuity  bond  it  aliter  in  %  plea,  anU,  36,  Form  7 1  and  id. 

maybe  as  well  to  proceed  thereon  in  order  note  (l).                                       - 

to  get  a  jcidgment  for  the  penalty,  and  is-  (q)  1  Saund.  291,  note, 

ene  a  scire  facias  ior  subsequent  arrears,  as  (r)  This  is  called  the  profert,  and  must 

they  from   time  to  time  accrue   due ;    see  be  made  or  a  legal  exc||so  for  oraittinc  it. 

potf,  *'  Bottd.'*      But   where  the  pUtintilT  Whenever  the  action  is  founded  on  a  deed 

wishes  to  proceed  expeditiously,  debt  on  or  bond  under  seal,  see  in  general,  1  Chit, 

the  deed  is  preferable,  as  the  execution  of  PI.  5th  ed.  397  ;  Practice,   6lc.  Tidd,  9th 

awrit  of  inquiry  is  thus  avoided.  ed.  1116, 1128^  2  Chit.  Arch.  4th  ed.886; 

(p)  A   declaration   alleging  that  by  in-  ante,  33,  Form  17,  and  note  (a)  ;  and  ante, 

dentare  <<  purporting   to  be  made  between  374;  Uawle^  v.  Peacock,  2  Cam pb.  557. 

plaintiff  and   defendant,  it  was  witnessed  If  the  plaintiff  make  a  profert  and  cannot 

that"  defendant    covenanted,   held,  after  produce  the   deed,  and  it  be  not  admitted, 

lea,  safficiently  certain  ;  Baynonv.  Eat-  he  will  bo  nonsuited;  see  Smith  v.  Wood- 

,8  Bing.  256;  1  M.  &8c.  339,8.  C.  ward,  4  East,  585. 


% 


"  It  was  witnessed,"  good  in  a  declaration ; 
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ASSIGNEES  or  A  BANKRUPT. 


[The  forms  in  assumpsit^  anie^  57  to  61,  may  readily  be  applied  to  the  case 
of  assignees  suing  in  debt.  State  the  debt  as  there  directed,  and  instead 
of  laying  any  promise,  conclude  as  in  the  common  count  in  debt,  "  to  be 
paid  by  the  defendant  to  the  said  E.  F."  [or  •*  the  plaintiff  as  assignee," 
CIS  the  case  may  be,"]  whereby  an  action  hath  accrued  to  the  plaintiff  as  as- 
signee, &/C. ;  showing  a  non-payment  to  the  bankrupt  and  the  assignee, 
ftVc.  as  ante^  59.] 


ATTORNEY'S  BILL. 


[Debt  liesy  sec  antcy  414,  note  (a);  see  id.  Form  1,  and  ante^  6K] 


AWARDS. 


[Debt  lies  in  an  indebitatus  form  upon  an  award  for  a  sum  awarded. 
See  Commencements,  &c.  ante^  414,  and  state  the  debt  as  ante^  71.  Where 
there  fis  an  arbitration  bond,  declare  on  the  bond  as  on  a  common  mo- 
ney bond,  (see  post^  421,)  Ferrer  v.  Oven,  .7  B.  &.  C.  427,  per  Bayley,J.; 
and  assign  a  breach  in  the  replication^  or  suggest  a  breach  upon  the  roll 
if  judgment  by  default  be  obtained.  See  a  form  assigning  a  breach  in  the 
declaration,  2  Chit.  PL  5th  ed.  395 ;  Ferrer  v.  RoUastob,  7  B.  &  C.  427- 
See  special  counts  in  assumpsit^  ante^  69,  7L1 


BAIL  BOND. 


Declaration  in  Debt  by  the  Assignee  of  a  Bail  Bond,  (s) 

In  the .  (t) 

On  the day  of ,  a.  d. . 

Venue  transitory.'^   to  wit,  A.  B.,   assignee  of  R.  S.,  Esq.   sheriff  [or 


(s)  See  the  law  nnd  practice,   Tidd,  9th  Where  the  sheriff  sues,  he  may  declare  as 

ed.  317,  411 ;  Arch,  by  Chit.  4th  ed.  141 —  on  a  common  money  bond,     in  an  action 

161,  162.     The   plaintiff  suing  as  assignee  on  a  bail  bond,  the  debt  and  costs  need  not 

must  necessarily  set  out  the  condition,  to  be  indorsed  on  the  writ  thereon  ;  Smart  r. 

show  his  title  under  the  statute,  4  &5  Ann,  Lovick,  3  Dowl.  P.  C.  34. 

c.  16,  s.  20,  which  enables  him  to  sue.  (0  Tli«  assignee  of  a  bail  bond  must  soe 
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**toe  sheriff"]  of  the  county  of—,  according  to  the  form  of  the  statute 

in  such  case  made  and  provided,  bj ,  the  attorney  of  liira  the  said 

A.  B.,  [or  "in  person,"]  complains  of  C.  D.,  E.  F.,  G.  H.,  («)  who  have 
been  summoned  (x)  to  answer   the   plaintiff  in  an   action  of  debt,  and 

he  demands  of  the   defendants  the   sum  of  £ ,    [the  penalty  of  the 

bond,]  which  they  owe  to  and  unjustly  detain  from  him.  For  that  whereas 
heretofore,  to  wit,  on,  &c.  [date  of  bail  bond,]  the  said  C.  D.  [the  principfd] 
had  been  and  was  arrested  [y)  by  and  was  then  in  the 'custody  of  the  said 

R.  S.,  as  and  then  being  sheriff  of  the  said  county  of ,  upon  and  by 

virtue  of  his  majesty's  writ  of  oapias,  heretofore,  to  wit,  on  &c.  [date 
of  writ  in  original  action,]  issued  by  the  plaintiff  out  of  the  said  Court, 
directed  to  the  said  sheriff,  and  then  delivered  to  the  said  R.  S.  as  such 
sheriff,  indorsed  for  tiail,  (z)  for  £  ■  ,  according  to  the  statute  in  such 
case  made  and  provided,  and  by  which  sai^d  writ  our  lord  the  king  com* 
manded  the  said  sheriff  that  he  should  take  the  said  C.  D.,  if  he  should-be 
found  in  his  bailiwick,  and  him  safely  keep  until  he  should  have  given 
him  bail  or  made  deposit  with  him,  according  to  law,  in  an  action  upon 
fpromises,  [or  "  debt,"  or  •*  covenant,"  according  to  the  writ,]  at  the  suit  of 
the  plaintiff,  or  until  the  said  C.  D.  should  by  other  lawful  means  be  dis- 
charged from  his  custody ;  and  that  on  the  execution  of  the  said  writ  he 
should  deliver  a  copy  thereof  to  the  said  C.  D.,  and  by  which  said  writ 
our  lord  the  king  required  the  said  C.  D.  to  take  notice  that  within  eight 
days  after  execution  thereof  (a)  on  him,  inclusive  of  the  day  of  such  exe- 
cution, he  should  cause  special  bail  to  be  put  in  for  him  in  the  said  Court 
to  the  said  action,  and  that  in  default  of  his  so  doing,  such  proceedings 
might  be  had  and  taken  as  were  mentioned  in  the  warning  thereunder 
written  or  indorsed  thereon.  And  the  said  C.  D.  being  so  arrested  and 
in  custody  of  the  said  R.  S.  so  being  sheriff  as  aforesaid,  by  virtue  of  the 
said  writ,  the  said  R.  S.  forthwith  after  the  execution  of  the  said  writ,  to 
wit,  on  the  day  and  year  first-mentioned,  caused  a  copjr  of  the  scdd  writ,  to- 
gether with  every  memorandum  and  notice  subscribed  thereto  and  all  in- 
dorsements thereon,  to  be  delivered  to  the  said  C.  D.,  and  the  said  R.  S. 
being  such  sheriff,  afterwards  and  within  eight  days  next  after  the  execu- 
tion of  the  said  writ  as  aforesaid,  inclusive  of  the  day  of  such  execution,  to 


in  liie  Court  in  which  the  original  action  der  in  abatement;  see  Streatfiold  v.  Halli- 

was  brought ;  the  sherifT  in  any  Court  he  day,  3  T.  [i.  782. 

pleases ;  1  Arch,  by  Chit.  164,  418.  (x)  The  parties  cannot  be  arrested  on  the 

(u)  In  general  though  the  principal  and  bond  ;  1  Arch.  4th  ed.  by  Chit.  81, 164. 

bail  are  liable  jointly  and  severally,  all  or  {y)  Bail  cannot  traverse  this  allegation  of 

one  only  should  be  sued  ;   and  several  ac-  arrest;  Taylor  v.  Clow,  1  B.  &  Ad.  223. 

tionsshouldnot  be  brought,  for  by  rule  Hil.  (z)  It  is  not  necessary  to  aver  that  the 

2  W.  4,  r.  30,  <f  proceedings  on  the  bail  wnt  was  issued  on  an  affidavit  of  debt,  and 

bond   maybe  stayed  on  payment  of  costs  indorsed  with  debt,  &.c. ;  Sharpe  v.  Abbey, 

in  one  action,  unless  suffacient  reason   be  5  Bing.  193. 

shown  for  proceeding  in  more  ;"  See  John-  (o)  Where   a  bail   bond  "  to   appear  in 

son  V.   Macdonald,    2  Dowl.    P.   C.    44.  eight  days  after   arrest,"  was  described  in 

Where  two  of  three  parties  to  the  bail  bond  the  declaration  "  to  appear  in  eight  days 

were  sued  jointly,  held  to  be  no  irrecular.  from  the  date  :"— Held  no  variance ;  the 

ity;  Knowles  v    Johnson,  2  Dowl.  P.  C.  arrest  having  been  onthetfaU;  Evans  v. 

^3;  bat  the  two  might  plead  the  non-join-  Moseley,  2  Dowl.  P.  C.  364. 
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wit,  on  the  day  and  year  last  aforesaid,  and  within  his  bailiwick,  as  such 
sheritf,  took  bail  for  the  said  C.  D.'s  causing  special  bail  to  be  put  in  for 
him  to  the  said  action  in  his  said  majesty's  said  Court  as  required  by  the 
said  writ«  and  according  to  the  form  of  the  statute  in  such  case  made  and 
provided  ;  and  on  that  occasion  the  said  defendants  then  by  their  certain 
writing  obJignlory,  commonly  called  a  bail  bond,  sealed  with  the  respec- 
tive seals  of  the  said  defendants,  and  now  shown  to  the  said  Court  here, 
acknowledged  themselves  to  be  held  and  firmly  bound  to  the  said  R.  S., 
so  then  being  sherifl*  of  the  said  county,  as  such  sheriff,  by  the  name,  de* 

scription  and  addition  of  R.  S.,  esquire,  sheriff  of  the  county  of ,  in 

the  penal  sum  of  £ ,  of  good  and  lawful  money  of  Great  Britain,  to 

be  paid  to  the  said  sheriff  or  his  certain  attorney,  executors,  admimstra- 
tors  or  assigns,  with  and  under  a  certain  condition  thereunder  written, 
whereby  [let  the  following  correspond  with  the  condition  of  the  h(mdj'\  after 

'reciting  that   the  said  C.  D.  was,  on  the day  of then  instant, 

taken  by  the  said  sheriff  in  the  bailiwick  of  the  said  sheriff,  by  virtue  of 
the  king's  writ  of  capias,  issued  out  of  his  majesty's  Court  of ,  bear- 
ing date  at  Westminster,  the day  of then  instant,  to  the  said 

sheriff  directed  and  delivered,  against  the  said  C.  D.  in  an  action  upon 
promises,  [as  hi  tJu  bond^]  at  the  suit  of  the  plaintiff,  being  the  said  writ 
ftbove-mentioned  and  set  forth,  and  that  a  copy  of  the  said  writ,  together 
with  every  memorandum  or  notice  subscribed  thereto,  and  all  indorse- 
ments thereon,  was,  on  the  execution  thereof,  duly  delivered  to  the  said 
C.  D.,  and  that  he  was  by  the  said  writ  required  to  caus^  special  bail  to 
be  put  in  for  him  in  the  said  Court  fto  the  said  action,  within  eight  da}^ 
after  execution  thereof  on  him,  inclusive  of  the  day  of  such  execution, 
it  was  conditioned  that  if  the  said  C.  D.  (6)  should  cause  special  bail  to 
'le  put  in  for  him  to  the  said  action  in  his  majesty's  said  Court,  as  requir- 
ed by  the  said  writ,  that  then  the  said  obligation  should  be  void  and  of 
no  force,  or  otherwise  should  stand  and  remain  in  full  force,  rigor  and 
effect,  as  by  the  said  writing  obligatory  and  the  condition  thereof  fV^lly 
appear;  and  the  plaintiff  in  fact  saith,  that  the  said  C.  D.  did  not  cause 
special  bail  to  be  put  in  for  him  to  the  said  action  in  the  said  Court,  as 
required  by-the  said  writ  in  the  said  condition  mentioned,  according  to 
the  exigency  of  the  said  writ,  but  therein  made  default,  whereby  the  said 
writing  obligatory  became  forfeited  ;  and  thereupon  the  said  R,  S.,  so  be- 
ing sheriff  of  the  said  county  of as  aforesaid,  afterwards,  to  wit,  on 

[<5-c.]  [date  of  assignmetit,]  at  the  request  of  the  plaintiff,  by  an  indorse- 
ment on  the  said  writing  obligatory,  duly  made  and  sealed  with  the  seal 
of  office  of  the  sheriff  of  the  said  county  of-^ — ,  duly  assigned  (c)  the 


{b)  A  declaration  on  a  bail  bond  set  oat  capias  and  condition  as  to  justify  a  general 
a  capias  in  assumpsit,  to  lake  S.  P.  and  W.  demurrer;  Grottick  v.  Phillip's,  9  Bins. 
P.,  the  arrest  of  S.  P. and  the  execution  721  ;  3  M.  &  8c.  J 33,  S,  C. 
of  a  bail  bond  that  6'.  P.  should  appear  to  (c)  See  2  Saund.  61  ;  Dawes  v.  Pap- 
answer  pluinlilT  in  an  action  on  promises:  worth,  Willes*R.  408,  400,  note  (a).  The 
field  not  such  a  discrepancy  betweci)  the  assignment  must  be  executed  ia  ibe  prea« 
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said  writing  obligatory  to  the  plaintiff,  according  to  the  form  of  ^he  stat- 
ute in  such  case  made  and  provided,  as  by  the.  said  assignment  to  the  said 
Court  now  here  shown  fully  appears  ;  by  means  whereof  and  by  force  of 
the  statute  in  such  case  made  and  provided,  an  action  has  accrued  to  the 
plaintiff  or  assignee  of  th^  said  sheriff  as  aforesaid,  to  demand  and  have 

of  and  from  the  defendants  the  sum  ai  £ above   demanded,  yet  the 

defendants  (although  often  requested  so  to  do)  have  not,  nor  hath  either 
of  them,  yet  paid  the  said  sum  above  demanded,  or  any^  part  thereof,  to 
the  said  R.  S.  before  the  said  assignment,  or  to  the  plaintiff,  assignee  as 
aforesaid,  or  either  of  them,  since  the  assignment,  but  hath  hitherto  whol- 
ly neglected  and  refused  so  to  do,  and  still  do  neglect  and  refuse  to  pay 
the  same  or  any  part  thereof  to  the  plaintiff,  assignee  as  aforesaid,  to  the 
damage  of  the  plaintiff,  as  assignee  as  aforesaid,  of  <£  10,  and  therefore 
he  brings  his  suit,  &c. 


BILLS  OF  EXCHANGE. 


1.  Debt  by  the  Drawer  agaimt  the  Acceptor,  (rf) 

For  that  whereas  the  said  plaintiff,  on  the day  of ,  a.  d. , 

made  his  bill  of  exchange  in  writing  and  directed  the  same  to  the  defend' 
ant,  tand  thereby  required  the  defendant  to  pay  him  the  said  plaintiff,  or 

order,  £- ,  for  value  received,  (e)  two   months  after  the   date  thereof, 

which  period  has  now  elapsed,  and  the  defendant  then  accepted  the  said 
bill,  and  agreed  (f)  to  pay  the  amount  thereof  to  the  plaintiff,  according  to 
the  tenor  and  effect  of  the  said  bill  and  the  said  acceptance  thereof,  but 
did  not  pay  fhe  amount  thereof  when  due,  and  by  reason  of  the  same  be- 
ing unpaid,  an  action  hath  accrued  to  the  plaintiff  to  demand  of  the  de- 
fendant the  said  sum  of  £, ,  parcel  of  the  said  sum  above  demanded. 

[^Add  one  count  in  debt  on  the  consideration  for  the  bill,  see  ante,  76,  note  (r), 
if  debt  lie  thereon  ;  and  at  all  events  the  account  stated  and  breach  in  debt^ 
as  ante,  415. 

ence  of  two  witnesses,  but  it  is  not  ncces-  indorser,  where  there  wns  an  intermediate 
nry  they  should  botii  subscribe  their  names  indorsee.  It  seems  also  doubtful  whether 
in  the  presence  of  the  officer  assigning;  the  instrument  mu^t  not  on  the  face  of  it 
Phillips  V.  Barlow,  1  Bing.  N.  C.  433.  be  expressed  to  he  for  value,  even  where 
(d)  Debt  lies  by  the  drawer  against  the  the  action  is  between  the  immediate  par- 
acceptor  of  a  bill  payable  to  the  drawer  or  ties  ;  see  cases  supri.  And  in  Creswell  r. 
his  order  for  value  received,  Priddy  v.  Crisp,  2  Dowl.  P.  C.  635,  the  Court  rofus- 
Henbrey,  J  B.  &  C.  674  ;  3  D.  &.  R.  165,  ed  to  set  aside  a  demurrer  under  the  lato 
8.  C. ',  and  by  the  indorsee  against  his  in-  rule  as  being.  frixolouSy  the  cause  of  de- 
dorser,  who  was  drawer  of  the  bill  paya-  raurrcr  being,  that  in  debt  on  a  promissory 
bie  to  bis  own  order,  for  value  received  ;  note,  it  did  not  appear  that  the  words 
Stratton  v.  Hill,  3  Price,  253.  But  it  does  *'  value  received*'  were  in  the  note, 
not  lie  by  the  indorsee  against  the  accept-  (e)  See  ^u^iroi,  note  (f/). 
or,  or   by  the  indorsee  against   an   earlier  (/)  See  ante, 414,  note  (a). 
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2,  Debt  by  the  Payee  or  first  Indorsee  against  the  Drawer. (g) 


For  tlmt  whereas  the  said  defendant,  on  the day  of ^  a.  d. 


made  his  hill  of  exchange  in  writing,  and  directed  the  same  to  one  E.  F., 
and  thereby  required  the  said  E.  F.  to  pay  to  the  said  plaintiff,  or  order, 
£ ffor  value  recewed,{g)  two  months  after  the  date  thereof,  which  pe- 
riod lias  now  elapsed,  [or  if  the  defendcmt  drew  the  hill  payable  to  his  own 
order,  and  indorsed  it  to  the  plaintiff,  state  the  fact  and  introduce  the  indorse^ 
ment,  as  ante,  79,  Fogn  8,  accordingly,]  and  the  said  E.  F.  did  not  pay 
the  said  bill,  although  the  same  was  presented  to  him  on  the  day  when  it 
became  due,  of  all  which  the  defendant  then  had  due  notice,  and  then 
agreed  to  pay  the  amount  of  the  said  bill  to  the  plaintiff  on  request,  and  by 
reason  of  the  same  being  unpaid  an  action  has  accrued  to  the  plaintiff  to 

demand  of  the  defendant  the  said  sum  of  £ ,  parcel  of  the  said  sum 

above  demanded.  [Add  a  count  i»  debt  on  the  original  debtj  al  all 
events,  the  account  stated,  ^c,  as  directed  in  Forn^  1,  suprd. 


BONDS.(A) 


1.  Declaration  on  a  common  Money  Bond ;  or  other  Bond,  where  the 

Condition  isjnot  set  out.(i) 

For  that   whereas  the   defendant,  on   the day  of ,  a.  d. 


[date  of  bond,  but  eract  day  ifhmatericd],  by  his  certain  writing  obligatory 

(o-)  See  supra,  note  {d).  strictly  according  to  the  condition  or  defea* 

(A)  Bonds  may,  for  the  purpose  of  con-  zance,  yet  it  shall  and   may  nevertheless 

sidoring  the  rules  of  pleaaing  thereon,  be  he  pleaded  in  bar  of  such  action,  (see  poisl, 

divided   into — I.  Common  Money  Bonds;  Pleas  in  Debt,  'Payment,')  and  shall  teas 

2.  Bonds  having  special  conditions  for  the  effectual  a  bar  thereof  as  if  the  money  had 

performance  of  any  covmanl  or  agreement  been  paid  at  the  day  and  place,  accordinc 

in  another  instrument^  S^c.  within  the  slat-  to  the  condition  or  defeazance,  and  baa 

ute^  ^  U  fK.  3.     1.  The  plaintiff  has  no  been  so  pleaded."     And  by  section  13  itis 

occasion  to  assign  any  breach  of  the  condi-  enacted,  '*  That  if  at  any  time  pending  an 

tion  of  a  common  money  bond  in  his  dec-  action  upon  any  such  bond,  with  a  penal- 

laration  or  other  pleading,  unless  the  do-  ty,  the  defendant  shall   bring  into  Court 

fcndant  plead   specially   that  he  has  per-  where  the  action   shall   be  depending,  all 

formed  tlie  condition,  and  need  never  sug-  the  principal   money  and   interest  due  en 

gest    such    breach    on    the   roll.      These  such  bond,  and  also  all  such  costs  as  have 

bonds  are  regulated  by  the  statute  4  &  5  been  expended  in  any  suit  or  suits  in  law  or 

Ann.  c.  16,  s.  12.     At  common  law  the  ;?£-  equity  upon   such  bond,  the   said  money 

nalty  was  the  debt   for  which  execution  so  brought  in   shall  bo  deemed  and   taken 

might  be  issued  ;  but  bv  the  statute  of  Ann.  to  be  in  full  satisfaction  and  discharge  of 

**  where  an  action  of  debt  is  brought  upon  the  said  bond,  and   the  Court  shall  and 

any  bond  which  hath  a  condition  or  defea-  may   give    judgment  to  discharge    every 

zanco  to  make  void  the  same  upon  payment  such  defendant  of  and  from   the  same  ac- 

of  a  lesser  sum  at  a  day  or  place  certainf  if  cordingly."     2.  Pleadings  on  bonds  having 

the  obligor,  his  heirs,  executors  or  admin-  special  conditions  of  thenaturo  alluded  to, 

istrators  have,  before  the  action  brought,  are  regulated  b^  the  statute  of  8  &  9  \V.  3, 

paid   to  the  obligee,  his  executors  or  ad-  c.  ll,s.  8.     It  is  thereby  enacted,  that*' in 

ministr.alors,  the  principal  and  interest  due  all  actions  in  any  court  of  record,   upon 

by  the   defeazance   or  condition   of  such  any  bond^  or  on  any  penal  sum,  for  nam' 

bond,  though,  such  payment  was  not  made  performance  of  any  covenants  or  agreements 
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«al,  and  now  shown  to  the  said  Court  here,  acknowledg- 
ed and  firmly  bound  to  the  plaintiff  in  the  sum   of 

'^^                                              deed  or  writ-  writ  of  inquiry,  in  case  the  defendant  docs 

--^^^                                             mtisf ,  Tidd,  not  plead,  or  the  plaintifiT  obtains  judgment 

"^y.                                          '-eaches  as  on  demurrer,  so  toat  breaches  are  sug^cst- 

-^                                            ^11  assess  ed   on  the  roll,  shall,  "  unless  the   Qourt 

'\          ^  ^^                                   .!*  as  have  where  such  action  is 'pent^ing^  or  a  judge  of 

vjne,  but  also  one  of  the^aaid  superior  Courts  shall  other- 
^reaches  of  cove-  wise  order,  direct  the  sheriff  of  the  county 
titiff  upon  the  trial  of  where  the  action  shall  be  brought  to  sum- 
.ove  to  have  been  bro-  mon  a  jury  to  appear  before  such  sheriff, 
ijke  judgment  shall  be  en-  instead  of  the  justices  or  justice  of  assize 
dUch  verdict  as  heretofore  has  or  nisi  prius  of  that  county,  to  inquire  of 
asually  done;  and  if  judgment  shall  the  truth  of  the  breaches  suggested,  and 
^  given  for  the  plaintiff  on  demurrer,  or  assess  the  damages  that  the  plaintiff  shall 
hy  confession  ox  nil  dicit,  he  may  suggest  have  sustained  thereby,  and  shall' com- 
upan  ikeroll  as  manv  breaches  as  he  shall  mand  the  said  sheriff  to  make  return  there- 
think  fit,  upon  which  a  writ  shall  issue  to  of  to  the  Court  from  whence  the  same 
tJi«  sheriff  of  thre  county  where  the  action  shall  issue,  at  a  day  certain,  in  term  or  in 
is  brought  to  summon  a  jury  before  the  jus-  vacation,  in  such  writ  to  be  mentioned; 
tices  of  assize  of  that  county,  to  inquire  of  and  such  proceedings  shall  be  had  after  the 
the  truth  of  those  broaches,  and  to  (tssess  return  of  such  writ  as  are  in  the  said  slat- 
tke  damages  ;  in  which  writ  the  said  justi-  ute  in  that  behalf  mentioned,  in  like  raan- 
ces  of  assize  shall  be  commanded  to  make  ner  as  if  such  writ  had  been  executed  be- 
return  thereof  to  the  Court  from  whence  fore  a  justice  of  assize  or  nisi  prius."  It 
the  same  shall  issue  at  the  time  mentioned  will  be  seen  that  this  latter  act  docs  not 
in  soch  writ;  and  in  case  the  defendant,  extend  to  cases  where  the  plaintiff  a55%n5 
aflor.  such  judgment  and  before  execution,  breaches  of  the  condition  of  the  bond,  <&c. 
shall  pay  intoCourt, to  the  useof  theplain-  .  in  his  declaration  or  replication;  and  an 
tiff,  the  damages  assessed  and  costs,  a  issue  or  issues  being  joined  thereon ,  a.  ve- 
•t«iy  of  execution  shall  be  entered  on  the  nire  facias  is  awarded  as  well  to  try  the 
record  ;  or  if  by  reason  of  an  execution,  issue  or  issues  as  to  assess  damages  on  tho 
the  plaintiff  shall  be  fdlly  paid  all  the  breaches  assigned  ;  Tidd,  last  Supp. ;  2 
damages,  and  costs,  and  charges  of  the  ex-  Chit.  Arch.  4th  ed.  506.  The  statute  8  & 
ecution,  the  defendant's  body,  land  or  9  W.  3  applies  (and  breaches  must  there- 
goods  shall  be  thereupon  forthwith  dis-  fore  be  assigned  in  the  pleadings  or  sug- 
charged  from  tho  execution,  which  shall  gested  on  the  roll)  in  cases  where  a  bond 
likewise  be  entered  upon  the  record  ;  but  (though  on  the  face  of  it  a  common  bond) 
in  each  case  the  judgment  shall,  notwith-  is  executed  contemporaneously  with  a 
ataDding,  remnm  aa  a  further  security  to  an-  separate  deed,  by  which  it  is  declared  by 
awer  to  the  plaintiff  such  damages  as  he  the  parties  that  the  bond  shall  be  a  sccu- 
may  sustain  by  any  further  breach  of  a>  rity  for  all  moneys  then  or  thereafter  to  be 
covenant  contained  in  the  same  indenture,  due,  &c. ;  Hurst  v.  Jennings,  8  D.  &  R. 
deed  or  writing,  upon  which  the  plaintiff  424  ;  5  B.  &  C.  650,  Sc.  It  extends  also 
may  have  a  5£trs /iu;ta5  upon  tho  said  judg-  to  annuity  bonds,  Walcot  v.  Goulding,  8 
ment  against  the  defendant,  his  heirs,  ter-  T.  R.  126;  arbitration  bonds,  Welch  v. 
re  tenants,  or  executors  or  administrators,  Ireland,  6  East,  613;  Hanbury  v.  Guest, 
suggesting  other  breaches  of  the  said  cove-  14  East,  401  ;  and  to  bonds  conditioned  to 
nanta  or  agreements,  and  to  summon  him  pay  a  sum  of  money  by  tn5toZmenl«,  unless 
or  tbem  respectively  to  show  cause  why  it  be  provided  that  the  whol^  sum  shall 
oxecQtion  should  not.be  awarded  upon  the  become  due  in  case  of  any  one  default ; 
same  judgment,  in  which  there  shall  be  James  v.  Thomas,  5  B.  &  Ad.  40;  Smith 
the  same  proceedings  as  there  was  in  the  Vr  Bond,  10  Bing.  125.  The  statute  8  Sc 
action  of  debt  upoil  the  said  bond  for  as-  9  W.  3,  does  noi  extend  to  common  money 
aeasing  damages  upon  the  trial  of  issues  bonds,  which  are  provided  for  by  4  dc  5 
joined  upon  such  breaches,  or  inquiring  Ann.  c.  16,  s.  13,  Cardozo  v.  Hardy,  2 
thereof  unon  a  writ  to  be  awarded  in  Moor,  220;  an/«,  422,  n. ;  or  to  post  obit 
manner  aforesaid ;  and  upon  payment  or  bonds  for  the  payment  of  a  gross  sum  at 
satisfaction,  as  aforesaid,  of  such  future  one  time;  Murray  v.  Earl  of  Stair,  2  B.  ^ 
damages,  costs  and  charges,  as  aforesaid,  C.  62,89;  3  D.  &  R.  78,  S.C  ;  or  a  bail 
all  further  proceedings  on  the  judgment  bond,  Moody  v.  Pheasant,  2  B.  &  P.  446  ; 
aforesaid  are  again  to  be  stayed,  and  so  to-  or  a  replevin  bond,  2  Saund.  187,  note  2  ; 
ties  qnoties,  and  the  deiendant*s  body,  land  Middleton  v.  Bryan,  3  M.  &  Sel.  155 ;  or  a 
or  goods  shall  be  dtdcharged  out  of  execu-  petitioningcreditor's  bond.  Smith  r.Broom- 
tion  as  aforesaid."  By  the  re<?ent  act,  3  &,  head,  7  T.  R.  300  ;  Smithey  v.  Edmonson, 
4  W.  4,  c.  42j  8. 16,  (to  prevent  delay,)  the  3  East,  22 ;  or  a  bond  to  replace  stock,  8a- 
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£ (k)  above  tdemanded,  to  be  paid  to 'the  plaintiff,  *  jet  the  defeo' 


dant  (although  oAen  requested  so  to  do)  hath  not  as  yet  paid  the  said  sum 

of  .£ above  demanded,  tor  any  part  thereof,  to  the  plaintiff ;  to  the 

damage  of  the  plaintiff  of  <£ ;  and  therefore  he  brings  his  suit,  &c. 


vill  V.  Jackson,  13  Price,  715.  And  al-  the  eame  matter  or  replication^  not  being 
though  the  statute  applies  to  bonds  to  paj  ever  permitted.  Where,  boweVer,  ezpe- 
money  nt  different  periods,  where  part  has  dition  is  material ,  it  may  be  better  to  af- 
oot accrued  due,  see  Vansandau  v.  Burt,  1  sign  the  breaches  in  the  declaration,  and 
B.  &  A\.  214  ;  Tighe  v.  CraAer,  2  Taunt,  thus  avoid  the  necessity  of  a  special  repH- 
387  ;  yet  il  does  not  apply  to  a  bond  con-  pation.  And  this  course  is  oneo  material 
ditioncd  fdr  the  payment  of  a  principal  in  case$  where  it  is  expected  that  the  de- 
sura  on  a  named  day,  and  interest  at  fixed  fendant  will  suflTer  joagment  by  default, 
periods  before  that  diiy,  pursuant  to  the  In  this  instance,  if  the  breaches  are  assign- 
stipulations  in  a  deed,  if  the  action  be  ed  in  the  declaration,  no  ju^^Mfum  on  the 
brought  after  the  day  when  the  principal  roll  is  necessary,  and  the  plaintiff's  m- 
was  to  be  paid,  so  that  the  whole 'sum  is  denee  is  materially  diminished.  He  need 
duo,  and  nothing  but  calculation  is  noces-  not,  on  the  execution  of  the  writ  of  ioqairj 
sary  to  fix  the  precise  amount  claimable  on  under  the  statute,  prove  averments  con- 
the  face  of  the  bond  ;  Smith  r.  Bond,  3  M.  tained  or  breaches  assigned  in  his  dtclur^- 
&>  Sc.  528;  10  Bing.  125,  S.  C.  Under  Uon  ;  but  he  must  prove  all  avennenti 
the  statute  8  <&  0  W.  3.,  the  plaintiff  may  connected  with  the  breaches  that  hare 
either  declare  upon  the  bond  as  a  common  been  suggested  in  the  record  af\er  judg- 
money  bond,  supraf  Form  ],  or  may  in  his  ment ;  see  1  Saund.  58  a,  5th  ed.  In  a 
declaration  set  out  the  condition,  and  there-  late  case  in  an  Action  on  a  bond  a^inst  a 
in  assign  a  breach  or  breaches  ;  see  Form  surety,  it  was  held,  that  if  non-pay  ment  by 
2.  If  the  declaration  do  not  state  the  con-  the  principal,  after  notice  in  writing,  re- 
dition,  Ac,  and  the  defendant  crave  oyer  quired  by  the  condition,  be  averred  in  the 
and  set  out  the  condition  and  plead  per-  .declaration,  and  the  defendant  suffer  judg- 
formance  thereof,  the  plaintiff  must  spe-  ment  by  default,  it  is  not  necessary  to  give 
cially  assifu  breaches  in  his  replication;  evidence  of  the  notice,  because  the  allega- 
8ce  post.  Pleas  in  Debt,  **  Bonds  "  '  If  the  lions  in  the  declaration  are  not  pot  in  is- 
defendant  do  not  plead  performance,  but  sue;  though  if  the  breach  be  sugsested  on 
plead  some  other  matter  irrelevant  thereto,  the  record,  under  the  statute,  Sier  judg- 
as  non  est  factumj  &c.,  the  plaintifl'  must  ment,  it  would  be  otherwise  ;  Barwiso  v. 
reply  to  those  picas  as  at  common  law,  Russell,  3  C.  &  P.  608;  and  see  Arcbbish- 
taking  issue,  and  must  TUit  assign  breaches  op  of  Canterbury  v.  Robertson,  1  C.  &  M. 
as  part  of  his  replication f  but  uhonld  enter  690.  So,  on  the  execution  of  the  writ  of 
a  distinct  suggestion  of  breaches  under  the  inquiry,  af\er  judgment  on  demurrer,  the 
statute;  see  Homfray  v.  Rigby,  5  M.  dk  execution  of  an  instrument  which  the  d<- 
Sel.  60;  Darbyshire  r.  Butler,  5  Moor,  fendant  has  stated  in  setting  out  the  condi* 
198  ;  2  Sannd.   187  a  ;  Tidd,  9ih  ed.  688  ;  tion  of  the  bond  in  his  plea,  need  not  be 

1  Chit.  PI.  5th  ed.  619.  Where  the  de-  proved  ;  Collins  v.  Rybott,  1  £sp.  Rep, 
claration  does  not  show  the  condition,  and  157.  Where  in  debt  on  bond,  conattioned 
the  defendant  does  not  plead  at  all,  so  that  for  the  performance  of  covenants  in  an  in* 
plaintiff  signs  judgment  by  default,  the  denture,  &«.,  or  of  an  award,  jadgment  is 
plaintiff  must  fu^^e^f  breaches  on  the  roll,  suffered  to  pass  by  default,  and  oreaebes 
and  execute  a  special  writ  of  inquiry  under  are  suggested^  the  plaintiff  mast  prove  the 
the  statute  ;  see  id.  ;  T.  Chit.  Forms,  414  ;  condition  of  the  bond,  the  award,  indeo* 

2  Chit.  Arch.  4th  ed.  606,  607.  It  is  in  ture,  d^.,  as  well  as  the  Weacbes ;  1 
general  deemed  advisable  to  set  out  the  Saund.  58  a;  see  Bartlett  v.  Pentland,  1 
condition  and  assign  breaches  in  the  repli-  B.  &  Ad.  704.  The  defendant  cannot,  on 
faftoit,  where  it  is  anticipated  that  defen-  the  execution  of  the  writ  of  inquiry,  offer 
dant  will  plead  to  the  action ;  for  if  the  evidence  in  excuse  for  the  non-perfbrm* 
-breaches  be  assigned  in  the  declaration^  the  ance  of  the  condition ;  Archbishop  of  Can- 
defendant  may  plead  several  distinct  pleas  terbury  v.  Robertson,  1  C.  db  M.  404;  9 
or  matters  thereto  ;  whereas,  if  breaches  be  Chit.  Arch.  4th  ed.  605,  Q^, 

assigned  in  the  replication^  in  answer  to  a  {i)  See  supra^  note  {h), 

general  plea  of  performance,  the  defendant  {k)  A  variance  in  stating   the  penalty 

is  limited  to  one  answer  in  his  rejoinder  :  was  amended  at  the  trial  under  3&4  Wo. 

pleas  of  several  matters  being  allowed  un-  4,  c.  42,  s.  23;  Hill  r.  Salt,  2  C.  &  M.  420. 
der  restrictions,  but  several  tfjoinders  to 
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2.  Declaration  on  a  Mortgage  Bond  or  other  Bond  for  the  Perform^ 
ance  of  Covenants  in  another  Indenture^  aeeigning  a  Breach.  (J) 

Proceed  as  in  form  1,  supra^  to  the  asterisk,  and  then  as  follows  ;]— 
Which  said  writing  obligatory  was  and  is  subject  to  a  certain  condition 
theretrnder  written,  whereby,  after  reciting  [Sfc,  setting  mit  the  recitals,  if 
Oijf})  the  condition  of  the  said  waiting  obligatory  was  and  is  declared  to 
be  such  that  if  [^c.  set  it  6ut^  ;  and  the  plaintiff  further  saith  that  in  and 
by  the  said  indenture  mentioned  and  referred  to  in  the  said  condition  of 
the  «aid  writing  obligatory,  and  which  indenture^  sealed  with  the  defen^ 
dant's.seal,  the  plaintiff  now  brings  here  into  Court,  the  defendant,  for  the 
consideration  therein  mentioned,  did  grant  [as  in  indenture]  to  have  and 
to  hold  [^c,  as  in  indenture],  but  subject  nevertheless  to  a  certain  proviso, 
condition,  or  agreement  for  the  redemption  of  the  said  premises,  being 
the  proviso  or  condition  mentioned  and  referred  to  in  and  by  the  said 
condition  in  that  behalf,  whereby  it  was  provided  [  tj-r.  reciting  the  provi" 
sa — and  defendants  covenant  to  patf]  ;  and  for  assigning  a  breach'  of  the 
•aid  condition  of  the  said  writing  obligatory,  the  plaintiff,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  further  saith  that 
the  defendant  did  not  nor  would  well  and  truly  pay  or  cause  to  be  paid 

tinto  the  said  plaintiff  the  said  sum  of  £ and  interest  in  the  said  con<^ 

ditioQ  of  the  said  writing  obligatory  mentioned,  on  the  said day  of 

next  ensuing  the  date  of  the  said  writing  obligatory,  or  at  any  time 

before  or  afterwards,  according  to  and  in  ftiH  discharge  of  the  said  pro- 
Rso  or  condition  mentioned  and  referred  to  in  and  by  the  s$ud  condition 
of  the  said  writing  obligatory,  and  according  to  the  form  and  effect  of 
the  same  condition,  but  wholly  neglected  and  reftised  so,  to  do,  and  there- 
in failed  and  made  default,  and  the  said  sum  of  £ ,  together  with  a 

certain  other  sum  of  money,  to  wit,  the  sum  of  £ ,  as  and  for  the  in- 
terest thereof,  is  still  wholly  due  and  unpaid  to  the'  plaintiff,  contrary  to 
the  form  and  effect  of  the  said  condition  of  the  said  writing  obligatory, 
whereby  the  said  writing  obligatory,  became  forfeited,  and  thereby  an 
<kction  hath  accrued  to  the  plaintiff  to  demand  and  have  of  and  from  the 

defendant  tthe  said  sum  of  £ above  demanded  ;   yet  the  defendant, 

although  often  requested  so  to  do,  hath  not  as  yet  paid  the  said  sum  of 

£ above  demanded,  or  any  part   thereof,  to  the  plaintiff;    to   the 

plaintiff's  damage  of  ^— ;  and  therefore  h^  brings  his  suit,  &e. 

(Z)  See  note  (&),  supra;  and  vide  the     Form  l,anle,  421.     When   not  necessary 
*^f^e8tion  there,  that  it  is  sufficient,  and    to  suggest  breach  on  a  mortgage  bond,  ante, 
■ometimes  better,  to  declare  on  the  bond    423,  note. 
^  on  a  common  money  bond,  according  to 
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3.  Declaration  on  a  counter  Bond  of  Indemnity,  given  to  a  Surety 
on  his  becoming  answerable  to  an  Insurance  Office/or  the  Fidelity 
qf  a  Clerk,  (m) 

For  that  whereas  [proceed  as  in  last  form^  setting  cut  the  condition  in 
full]  ;  and  the  plaintiff  in  fact  saith  that  the  said  E.  F.  remained  and  con- 
tinued in  the  said  service  of  the  said  Globe  Insurance  Company,  as  in 
the  said  condition  of  the  said  writing^  obligatory  mentioned,   for  a   long 

space  of  time,  to  wit,  from  the day  of ,  a.  d. ,  until  and 

upon  the day  of ,  a.  d. ,  and  that  during  the  said  lime  that 

be  the  said  E.  F.  remained  and  continued  in  the  said  service  and  em- 
ployment of  the  said  Globe  Insurance  Company  as  aforesaid,  to  wit,  on 
[^c]  and  on  divers  other  days  and  times  between  that  day  and  the  said 

day  of ,  A.  D. ,  he  the  said  E.  F.  had  and  received,  (n)  for 

and  on  the  account  of  the  said  Globe  Insurance  Company,  divers  sums 
of  money,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the 

sum  of  £ ',  yet  the  said  E.   F.  did  not  make  good,  (n)  answer  for,  or 

pay  the  moneys  due  from  him  on  the  balance  of  accounts  to  the  said 
company,  or  to  any  person  or  persons  appointed  by  the  said  company, 
or  the  court  of  directors  thereof,  to  receive  the  same  (although  the  same 
company  afterwards,  to  wit,  on  [<^^*]  last  aforesaid,  requested  the  said 
£.  F.  so  to  do)  hut  therein  wholly  failed  and  made  default,  and  on  the 
contrary  converted  and  di8i>osed  of  the  said  sum  of  money  to  his  own 
use  ;  whereupon  and  whereby  the  plaintiff  afterwards,  to  wit,  on  [4*^] 
aforesaid,  was,  under  and  by  virtue  and  in  pursuance  of  his  said  writing 
obligatory,  cuUcd  upon  and  forced  and  obliged  to  pay,  and  did  then  pay, 
to  the  said  Globe  Insurance  Company  a  large  sum  of  money,  to  wit,  the 

sum  of  £ ,  in  part  of  the  said   moneys  which  the  said  E.  F.  had  so 

neglected  to  pay  as  aforesaid,  and  thereby  he  the  plaintiff  was  and  is 
damnified  to  the  amount  thereof;  of  all  which  said  premises  the  defend- 
ant afterwards,  to  wit,  on  [4*c.]  had  notice ;  nevertheless  the  defend- 
ant, although  often  requested  so  to  do,  hath  not  well  or  sufficiently  saved, 
defended,  or  kept  harmless  or  indemnified  the  plaintiff  from  the  said  loss, 
charges,  and  damages  which  he  so  sustained,  paid,  estpended,  suffered, 
and  was  put  unto  as  aforesaid,  and  which jlid  happen  and  come  unto  him 
for  and  by  reason  and  means  of  the  plaintiff  having  so  become  security 
for  the  said  E.  F.  as  aforesaid,  but  hath  hitherto  wholly  neglected  and 
refused  so  to  do,  whereby  the  said  writing  obligatory  became  forfeited, 
and  thereby  [<5*c.  conclude  as  inform  % 

(m)  See  antt,  42'<2,  4*23,  note  (A),  (n)  Follow  the  terms  of  the  conditioa. 
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t BRIBERY,  (o; 


Debt  upon  the  Statute,  2  Geo.  2,  c.  24,  s,  7,  to  recover  the  Penalty 
of  £500 /or  bribing  a  Voter  at  an  Election  of  a  Member  of  Par- 
liament.  (p) 

For  that  whereas  the  borough  of  Cambridge,  in  the  county  of  C,  is  an 
nncient  borough,  and  for  a  long  time  two  burgesses  of  the  said  borough 
have  been  elected  and  sent,  and  have  been  used  and  accustomed  and  of 
right  ought  to  have  bieen  and  still  of  right  ought  to  be  elected  and  sent  to 
serve  as  burgesses  for  the  said  borough  in  the  Parliament  of  this  king- 
dom ;  and  the  plaintiff  saith  that  heretofore,  to  wit,  on  the  30th  day  of 
December,  a.  d.  1834,  a  certain  writ  of  our  lord  the  now  king,  issued  out 
of  his  majesty's  Court  of  Chancery,  at  Westminster,  in  the  county  of 
Middlesex,  directed  to  the  sheriff  of  the  county  of  Cambridge,  whereby 
after  reciting  that  [^c.  copy  the  writ,]  which  said  writ  afterwards  and  be- 
fore the  return  thereof,  to  wit,  on  the  31st  of  December,  a.  d  1834, 
aforesaid,  was  delivered  to  R.  H.  Esq.  who  then  and  there,  and  from 
thence  until  and  at  and  after  the  return  of  the  said  writ,  was  sheriff  for 
the  said  county  of  Cambridge,  to  be  executed  in  due  form  of  law,  by  vir- 
tue of  which  said  writ  afterwards  and  before  the  return  thereof,  to  wit, 
on  the  said  31st  of  December,  a.  d.  1834,  aforesaid,  the  said  R.  H.  then 
being  such  sheriff  as  aforesaid,  made  his  certain  precept  in  writing,  un, 
der  the  seal  of  his  said  office  of  sheriff  of  the  said  county  of  Cambridge, 
directed  to  the  mayor  of  the  said  borough  of  Cambridge,  for  the  election 
there  of  two  burgesses  for  the  said  borough  according  to  the  said  writ, 
by  virtue  of  which  said  precept  afterwards  and  before  the  return  of  the 
said  writ,  to  wit,  on  the  9th  of  January,  a.  d.  1835,  the  election  of  two 
burgesses  for  the  said  borough  was  had  and  made,  and  the  said  plaintiff 

(o)  By  the  7th  section  of  2  Geo.  2,  c.  as  to  evidence,  &c.  Selw.  N.  P.  8lh  ed. 
34  if  any  person  having  or  claiming  to  tit.  "Debt;"  2  Stark.  Ev.  tit.  "Bribery," 
have  a  right  to  vote  in  the  election  of  any  2d  ed.;  Rogers  on  Elections,  &«.  If  a 
member  or  raerabers  to  serve  far  the  person  give  or  promise  money  or  other  re- 
commons  in  parliament,  shall  ask,  receive  ward  to  a  voter  in  order  to  procure  his  vole 
or  take  any  money  or  other  reward  by  for  one  candidate,  although  the  voter  in-  - 
way  of  gift,  loan  or  other  device,  or  agree  tended  at  the  time  to  vole  and  afterwards 
or  contract  for  any  money,  gift,  office,  em-  voted  for  another  candidate,  yet  the  penal- 
ployment  or  other  reward,  to  give  Ins  vote  ty  is  incurred  ;  Sulston  v.  Norton,  3  Burr, 
orio  refuse  or  to  forbear  to  give  his  vote  1235;  Henslow  v.  Fawcett,  1  Har.  A  W. 
in  any  such  election,  or  if  any  person  by  125.  If  a  person  without  any  previous 
himself,  or  any  person  employed  by  him,  agreement  take  a  sum  of  money  after  the 
shall  by  any  gift  or  reward,  or  by  any  pro-  election  is  over  for  having  given  his  vote 
mise,  agreement  or  security  for  any  gift  or  for  a  particular  candidate,  this  is  not  an 
reward,  corrupt-  or  procure  any  person  to  offence  within  the  statute  ;  Lord  Hunting- 
give  or' forbear  to  give  his  vote  in  any  tower  t?.  Gardiner,  1  B.  &  C.  297. 
.such  election,  such  person  shall,  for  every  (p)  This  was  the  form  of  dcclaranon 
otfence,  forfeit  the  sum  of  £500,  to  be  re-  in  Henslow  r.  Fawcett,  1  Har.  &  W.  1^. 
covered  with  costs  by  action  of  debt  in  See  preceding  note,  and  Selw.  «.  f.  lit- 
any of  the  King's  Courts  of  Record  at  "Debt." 
Westminster."     See  on  this  subject  and 


1429  DECLARATIONS  IN  DEBT  :— GAMING. 


t  EXTORTION. 


[Sec  forms  of  declarations  in  debt  against  the  short (T  for  extortion,  to 
recover  the  jf40  penalty,  and  law,  Evans  v.  Moseley,  2  C.  &  M.  490;  2 
Chit.  Plead.  5th  ed.  559  a,  511  a;  Martin  v.  Bell,  6  M.  &.  Sel.  220.] 


GAMING,  (s) 


1.  Debt  on  the  9  Ann,  c.  14,  8.  2,  by  the  Loser  against  the  Winner  of 

Money  at  Play,  (s) 

Commencement  in  Debt  as  ante^  1,  6  or  7.]  For  that  the  defendant  witliin 
three  months  next  before  the  commencement  of  tliis  suit,  to  wit,  on  [4r^'] 

was  indebted  to  the  plaintiff  in  the  sum  of  £ ,  by  force  of  the  statute 

made  and  passed  in  the  9th  year  of  the  reign  of  Queen  Anne,  intituled 
**•  An  Act  for  the  better  preventing  of  excessive  and  deceitful  Gaming," 
being  money  then  lost  and  paid  by  the  plaintiff  to  the  defendant,  and  by 
the  defendant  then  won  of  the  plaintiff  by  playing  with  dice  at  a  certain 
unlawful  game  commonly  called  or  known  by  the  name  of  [French  haz- 
ard] at  one  sitting,  contrary  to  the  form  of  _the  statute  in  such  case  made 
and  provided ;  whereby  and  by  force  of  the  said  statute,  ah  action  hath 
accrued  to  the  plaintiff  to  demand  and  have  of  and  from  the  defendant 

the  said  sum  of  £ above  demanded,  yet  the  defendant  has  not  paid 

the  same  or  any  part  thereof;  to  the  plaintiff's  damage  of  jg-        ;  and 
tliereupon  he  brings  his  suit,  &«. 


-2.  Debt  on  9  Ann,  c.  14,  by  a  Common  Informer,  for  Money  lost  at 
Rouge  et  Noir,  and  for  the  Treble  value  thereof;  the  Loser  not 
having  been  repaid  toithin  Three  Months, 

Middlesex,  to  wit.  A.  B.,  who  sues  as  well  for  the  poor  of  the  parish 
of ,  in  the  county  of  Middlesex  (being  the  parish  wherein  the  offen- 
ces hereinafter  mentioned  were  committed)  as  for  himself  in  this  behalf, 

hy ,  the  attorney  of  him  the- said  A.  B.,  complains  of  CD,  who' has 

been  summoned  to  answer  the  plaintiff,  who  sues  as  aforesaid,  in  an  ac- 
tion of  debt ;  and  the  plaintiff  demands  of  the  defendant  tliat  he  render 
to  the  poor  of  the  said  parish  and  to  the  said  plaintiff,  who  sues  as  afore- 
said, a  large  sum  of  mouey,  to  wit,  the  sum  of  jgl200,  wliich  he  owes  to 
and  unjustly  detains  from  them ;  for  that  whereas  a  certain  person,  to 
wit,  one  E.  F.,  within   one  year  next   before  the  commencement  of  this 


{s)  Thistlewood  v.  Darley,  1  M.  &  Sel.     Contr.  2d  ed.  549 ;  see  5  &  6  W.  4,  c.  i\ : 
500;  1  Chit.  Stat.  tit.  Gaming, 421;  Burn's    Add. 
Juflt.    26th   ed.   tit.   Gaming;    Chit.  jun. 
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suit,  to  wit,  on  [<$>£.]  in  the  parish  aforesaid,  in  the  said  county  of  Mid- 
dlesex, did  at  one  and  the  same  sitting,  by  playing  at  a  certain  game,  to 
wit,  a  certain  game  called  rouge  et  noir,  lose  to  tthe  defendant  a  large 
sum  of  money,  to  wit,  the  sum  of  j&300,  and  did  then  and  there  pay  the 
same  to  the  defendant,  who  then  won  and  received  the  same  of  him  ; 
and  the  plaintiflT,  who  sues  as  aforesaid,  in  fact  saith,  that  the  said  E.  F., 
who  so  lost  the  said  sum  of  c£300  as  aforesaid,  did  not,  within  the  time  in 
that  behalf  limited  and  prescribed,  that  is  to  say,  within  three  months 
next  af\er  the  time  the  said  E.  F.  so  lost  and  paid  the  said  money  as 
aforesaid,  sue  or  with  eiiect  or  otherwise  prosecute  for  the  said  sum  of 
•jS2fiO  so  by  him  lost  and  paid  as  aforesaid,  or  any  part  thereof,  and  the 
said  space  of  three  months  hath  elapsed ;  whereby  and  according  to  the 
form  of  a  certain  act  of  parliament  made  and  passed  in  the  9th  year  of 
the  reign 'of  our  late  sovereign  lady  Anne,  late  queen  of  Great  Britain, 
and  so  forth,  intituled  '*  An  Act  for  the  better  preventing  of  excessive  and 
deceitful  Gaming,"  an  action  hath  accrued  to  the  plaintiff,  who  sues  as 
aforesaid,  to  sue  for  and  recover  of  and  from  the  defendant  a  large  sura 
of  moneys  to  wit,  the  said  sum  of  <£300,  and  treble  the  value  thereof,  mak- 
ing together  the  said  sum  of  <£1200  above  demanded ;  yet  the  defendant, 
although  often  requested  so  to  do,  hath  not  as  yet  paid  or  rendered  the 
said  sum  of  jf  1200  above  demanded,  or  any  part  thereof,  either  to  the 
poor  of  the  said  parish  (so  being  the  parish  where  the  -several  offences 
were  committed)  or  to  the  plaintiff  who  sues  as  aforesaid;  but  to  render 
or  pay  the  same,  or  any  part  thereof,  as  aforesaid,  the  defendant  hath 
hitherto  wholly  refused  and  still  refuses  so  to  do;  and  therefore,  as  well 
for  the  poor  of  the  said  parish  as  for  himself,  the  plaintiff,  in  thia^  behalf» 
he  the  said  plaintiff  brings  his  suit,  &.c. 


3.  Debt  for  the  Penalty  for  winning  mere  than  £  1 00  on  Credit^ 
contrary  to  the  Statute  16  Car.  2,  c.  7,  s.  3. 

Commencement  Qui  tarn  as  ante,  15,  Form  23.]     For  that  the  defendant 

heretofore,  to  wit,  on  the day  of ,  a.  d. ,  did  play  with  one 

F.  H.  esq.  at  a  certain  game  of  dice  called  hazard,  other  than  with  and 
for  ready  money ;  and  by  so  playing  at  the  said  game  the  said  F.  U.  did 
then  at  one  time  and  meeting  lose  to  the  defendant,  who  then  won  of  the 
said  F.  H.  divers  sums  of  money,  in  the  whole  amounting  to  a  large  sum 
of  money,  exceeding  the  sum  of  <£100,  to  wit,  the  sum  of  ^£2000,  upon 
ticket  and  credit,  whereof  no  part  was  paid  down  by  the  said  F.  H.  at  the 
time  when  he  so  lost  the  same,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  whereby  and  by  force  of  the  said  statute  the 
defendant  forfeited  and  lost  for  his  said  offence  the  sum  of  jf5700,  being 
treble  the  value  of, the  sum  of  money  so  won  of  the  said  F.  H.  above  the 
sum  of  <£100,  and  thereby  and  by  force  of  the  said  statute,  an  action  hath 
accrued  to  the  plaintiff,  who  sues  as  aforesaid,  to  demand  and  have  for  our 
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lord  the  king  and  the  plaintifT  of  and  from  the  defendant  the  sum  of  JB5700 
so  forfeited  as  aforesaid,  and  above  demanded,  jet  the  defendant  hath 
not  paid  the  same,  or  any  part  thereof  to  our  lord  the  king  and  the 'plain- 
tiiT,  or  either  of  them  ;  and  therefore  the  plaintiff  brings  his  suit,  Sce» 


fJUDGMENT. 


1.  Debt  on  a- Judgment  of  either  of  the  Superior  Court8.{i) 

For  that  whereas  the  plaintiff  heretofore,  to  wit,  in term,  in  the 

year  of  our  Lord [or  "  on  the day  of ,  a.  d.  — — ,'*  («)]  in 

the  Court  of  our  lord  the  king,  before  the  king  himself  [or  if  in  C,  P. 
state  **in  the  Court  of  our  lord  the  king  of  the  Bench  here,  to  wit«  ai 
Westminster,  in  the  county  of  Middlesex  ;"  or  (/*  in  the  Exchequer^  state  ^  in 
the  Court  of  our  lord  the  king  of  his  Exchequer  of  Pleas,  at  Westminster 
in  the  county  of  Middlesex"],  by  the  consideration  and  judgment  of  the 
said  Court  recovered  against  the  defendant  the  sum  of  £ above  de- 
manded, which  in  and  by  the  said  Court  was  then  and  there  adjudged  to 
the  plaintiff  for  liis  damages  which  he  had  sustained  as  well  by  reason  of 
the  non-performance  by  the  defendant  of  certain  promises  [**  or  a  certain 
promise;"  if  there  were  only  one  count  in  the  original  declarcstion  and  judg* 
ment,]  then  lately. made  (r)  by  the  defendant  to  the  plaintiff,  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended  [or  if 
the  judgment  be  in  debt,  ^c.  describe  it  accordingly;  in  debt  the  form  is  *^n, 

certain  debt  of  £ ,  as  also  £ for  his  damages  which  be  had  siw- 

tained  as  well  by  reason  of  the  detention  of  the  said  debt  as  for  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended"] «  whereof 
the  defendant  was  convicted,  as  by  the  record  and  proceedings  thereof 
remaining  in  tlie  said  Court  fully  appears  ;  which  said  judgment  still  re- 
mains in  full  force,  unreversed,  and  unsatisfied,  and  the  plaintiff  hath  not 

(t)  Debt  lies  also  on  the  judgment  of  an  a  false  plea,  as  nul  tUl  record;  Samuel  v. 

io&jior  or  foreign   Court;    see  Read  v.  Barker,  5  Taunt.  264;  or  if  plaintiff  had 

Pope,  1  C.  M.  A'  R.  302;  1   Chit.   Plead,  a  probable  catise  or  Eood   reason  to  bring 

5th  ed.  120,  V26,  127;  Harris  v.   Sanders,  an  action  instead  of  issuing  execatioo  on 

4  fi.  &  C.  411 ;  Henley  v.  Soper,  8  B.  d^  the  judgment ;  Wood  v.  SiJlito,  1  Chit.  &. 

C.  16.     An  action  lies,  it   seems,  on  the  473. 

judgment  of  an  inferior  Court  not  of  Rec-  (u)  In  declaring  on  a  judgment  signed 

ord  ;  Coore  v.  Kenneday,  3  Esp.  R.  280.  in  vacation,  on  certificate,  by  the  judge  at 

When  not  on  a  Chancery  decree,  Carpen-  nisi   prius,  for   immediate  execution,  the 

ter  V.  Thornton,  3  B.  &  Al.  52.     The  de-  day  of  signing  judgment  should  be  stated 

fendant  cannot  be  arrested,  if  held  to  bail  according  to  the  fact,  and   not  laid   ae  of 

in  the  original  action  ;  1  Arch,  by  Chit,  the   preceding   term ;  and   the  certificate 

4th  ed.  93,  64.     In  debt  on  judgment,  the  need  not  be  stated  ;  Engleheart  v.  Eyre,  5 

plaintiff  is  not  entitled  to  costs  unless  the  B.  &  Ad.  68. 

Court,  or  a  judge  thereof,  specially  order  (v)  In  debt  on  the  judgment  of  an  infe- 

that  he  have  them  ;  43  Geo.  3,  c.  46,  s.  4.  rior   Court,   it   must   be  alleged   that  the 

This  does  not  apply  to  a  judgment  of  non-  cause  of  action  in  the  original  suit  arose 

suit,   &c.   against   a   plaintin ;  Bennet  v.  within   the    jurisdiction   of    the   inferior 

Neale,  14  East,  343 ;  or  if  defendant  plead  Court ;  Read  v.  Pope,  1  C.  M.  &,  R.  302. 
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obtained    any  execution   or   satisfaction  of  or  upon  the  said  judgment ; 
whereby  an  action  hath  accrued  ta  the  plaintiff  to  demand  and  have  of 

and  from  the  defendant  the  said  sum  of  £ above  demanded,  yet  the 

defendant  hath  not  paid  the  same  or  any  part  thereof;  to  the  plaintiff's 
damage  of  jf ;  and  thereupon  he  brings  his  suit,  &c. 


tLANDLORD  AND  TENANT. 


[Where  there  is  a  lease  under  seal,  the  lessor,  or  his  assignee  or  person- 
al representatives,  may  maintain  covenant  or  debt  for  rent  against  the  les- 
see, his  assignee  or  personal  representatives  ;  see  1  Chit.  Plead.  5th  ed. 
125,  129,  132,  133.  Where  the  landlord  has  accepted  rent  from  the  as- 
signee of  the  lessee,  he  cannot  maintain  debt  against  the  lessee ;  1  Saund. 
241,  note  5.  Where  the  demise  is  not  under  seal,  the  landlord  may ''sus- 
tain assumpsit  or  debt  for  rent.  In  debt  on  a  lease  under  seal,  the  decla- 
ration may  be  founded  specially  on  the  lease,  setting  out  the  habendum^ 
reddendum,  and  covenant,  with  a  profert,  as  in  covenant  (see  the  form, 
posty  in  *'  Covenant''),  or  in  the  following  form.  Debt  on  a  lease  against 
the  (Assignee ,  for  rent,  would  be  similar  in  substance  to  the  form  in  cove- 
nant. In  declaring  in  debt  for  use  and  occupation,  proceed  as  in  the  Form 
1,  aniif  414,  stating  the  demand  for  use  and  (Occupation  as  in  the  Form  2, 
ante,  138.  That  debt  lies  for  use  and  occupation,  see  Wilkins  v.  Win- 
gate,  6  T.  R.  62 ;  Stroud  t;.  Rogers,  id.  note ;  Egler  v.  Mcv^-sdcnr  5 
Taunt.  25 ;  Davies  v.  Edwards,  3  M.  &>  Sel.  380.  Debt  does  not  lie  for 
non-repairs,  &c.] 


1.  Debt  for  Renty  an  a  Demise  under  Seal,  not  shotoing  the  In- 
denture specially,  (x) 

For  that  whereas  the  plaintiff  heretofore,  to  wit,  on  [^c,  date  of  lease], 
demised  to  the  defendant  a  certain  messuage  and  premises,  with  the  ap- 
purtenances, to  have  and  to  hold  the  same  to  the  defendant  for  the  term 

of years  from  the day  of ,  a.  d. thence  next  ensuing, 

and  fully  to  be  complete  and  ended,  yielding  and  paying  therefore  during 

the  said  term  to  the  plaintiff  the  yearly  rent  of  £ ,  at  the  four  most 

usual  feasts,  or  days  of  payment  in  the  year,  that  is  to  say,  on  [^c.  sta- 
ting the  days  of  payment],  by  even  and  equal  portions  ;  by  virtue  of  which 
said  demise,  the  defendant  entered  into  the  said  demised  premises,  with 
the  appurtenances,  and  was  possessed  thereof  from  thenceforth  until  and 


(z)  See  lupra, observations.     This  is  an  Saund.  276,  n.  1.  202,  325,  n.  4 ;  2id.  297, 

anomalous  form.     It  applies  to  a  lease  un-  n.  1 ;  Aitjr  v.  Pariah,  1  New  R.  104,  109. 

der  seal,  except  in  the  case  of  a  demise  of  The  lease  may  yet  be  given  in  evidence 

incorporeal  hereditaments  ;  it-  will  be  ob-  to  support  the  demand  at  the  trial^  if  the 

served,  the  lease   is   not  set  out}  see   1  demise  be  denied  by  the  plea. 
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upon  the day  of ,  a.   d. ,  when  a  large  sum  of  money,  to 

wit,  the  sum  of  £ ,  of  the  rent  aforesaid,  for  [one  year]  of  the  said 

term,  ending  on  the  day  and  year  last  aforesaid,  and  then  last  elapsed, 
became  and  was  due  and  payable  from  the  defendant  to  the  plaintiff, 
whereby  an  action    hath  accrued  to  the  plaintiff  to  demand  &nd  have  of 

and  from  the  defendant  the  said  sum  of  «£ ,  being  the  said  sum  above 

demanded,  yet  the  defendant  (although  often  requested  so  to  do)  hath  not 
paid  the  same  or  any  parf  thereof;  to  the  damage  of  the  plaintiff  of  .£10; 
and  therefore  he  brings  his  suit,  &c. 


f 2.  Debt  by  a  Landlord^  on  the  Statute  4  Geo.  2,  c.  28,  a.  1 ,  for 
Double  Value,  for  holding  over  after  Notice  to  quit,  (y) 

For  that  whereas  the  defendant  before  and  at  the  time  of  the  giving  the 
notice  to  quit  hereinafter  mentioned,  and  from  thence  until  a  certain  day, 
to  wit,  the day  of ,  A.  d. ,  held  and  enjoyed  a  certain  mes- 
suage and  premises,  with  the  appurtenances,  as  tenant  thereof  to  the 
plaintiff,  to  wit,  from  year  to  year,  for  so  long  a  time  as  the  plaintiflf  and 
defendant  should  respectively  please  [or  *'  for  a  certain  term  of  years  end- 
ing on  the  last-mentioned  day,"]  the  reversion  of  the  said  premises,  with 
the  appurtenances,  during  all  that  time  belonging  to  the  plaintiff;  and 
thereupon,  whilst  the  defendant  so  held  and  enjoyed  the  said  tenements, 
with  the  appurtenances,  as  tenant  thereof  to  the  plaintiff  as  aforesaid,  and 
whilst  the  said  reversion  thereof  belonged  to  the  plaintiff  as  aforesaid,  to 
wit,  on  [4*c.]  the  plaintiff  gave  notice  in  writing  to  the  defendant,  and 
thereby  then  demanded  of  and  required  the  defendant  to  quit  and  deliver 
up  the  possession  of  the  said  tenements,  with  the  appurtenances,  of  the 

plaintiff,  on  the  said day  of ,  a.  d. ;  and  the  plaintiff  arers 

that  the  tenancy  aforesaid  ended  and  was  duly  determined  on  the  last* 
mentioned  day  by  the  said  notice,  and  that  after  [or  "  upon,*'  €u  the  case 
may  he,']  the  determination  of  the  said  tenancy  as  aforesaid,  and  whilst 
the  defendant  continued  in  possession  of  the  said  tenements,  with  the  ap» 
purtenances,  and  the  said  plaintiff  was  so  entitled  to  the  possession  thereof, 
to  wit,  on  [^c]  the  plaintiff,  by  a  certain  notice  (z)  in  writing  then  made 
and  signed  by  him,  and  delivered  to  the  defendant,  demanded  and  requir- 
ed the  defendant  to  deliver  the  possession  of  the  said  tenements,  with  the 
appurtenances,  to  the  plaintiff,  nevertheless  tl^e  defendant,  not  regarding 


(y)  This  18  taken  in  substance  from  the  kt  has  given  nallce,  the  claim  is  for  doublo 

form  in  Wilkinson  v.  Hall,  1  Bing.  N.  C.  rejit  under  11   Ge^.  2,  c.  ID,  s.  18.     8e» 

713,  in  which  it  was  held  that  tenants  in  notes,  &c.  on  these  statutes  Chit.  Statutes, 

common  cannot  sue  jointly  for  double  vaU  666,  674  ;  1  Chit.  Plead.  5th  ed.  493,  405,. 

ue  for  holding  over,  unless  there  has  been  a  4{)6  ;  Woodf.  by  Harrison,  467,  469. 

joint  demise  by  them.     Where  a  term  ex-  (2)  It  seems  the  written  notice  to  quit  is 

pires  by  efflux  of  time,  or  a  yearly  tenancy  a  demand  within  the  statute;  see  Wilkio- 

fs  determined  by  notice  to  quit  given  by  the  son  r.  ColIey,5  Burr.  2694  ;  Laker.  Smith, 

landlord,  the  latter  is  entitled  to  double  1   New   R.  174,  179;    Cobb  r.  Stokes,  6 

the  yearlyrrt/wc  of  the  premises,  under  the  4  East,  358, 
Goo.  2.     Where  the  tenant  holds  over  after 
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the  statute  in  such  case  made  and  provided,  did  not  nor  would,  at  the  de- 
termination  of  the  aeid  term  and  tenancy  as  aforesaid,  deliver  the  posses- 
sion of  the  said  tenements,  with  the  appurtenances,  or  any  part  thereof, 
to  the  plaintiff,  according  to  the  said  notice  so  given  and  tlie  demand  so 
made  as  aforesaid,  but  wholly  neglected  and  refused  so  to  do,  and  on  the 
contrary  thereof  wilfully  held  over  the  said  tenements,  with  the  appurte- 
nances, afler  the  determination  of  the  said  term  and  tenancy,  and  af\er  the 
said  notice  had  expired,  and  afler  the  said  demand  so  made  as  aforesaid, 
for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  during  all  which 
time  the  defendant  did  keep  the  plaintiff  out  tof  the  possession  of  the 
said  tenements,  with  the  appurtenances,  and  every  part  thereof,  he  the 
plaintiff  during  all  that  time  being  entitled  to  the  possession  thereof,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided ;  and  the 
plaintifi*  avers,  that  the  said  tenements,  with  the  appurtenances,  during 
the  said  time  of  holding  over  the  same  and  keeping  the  plaintiff  out  of 
the  possession  thereof  as  aforesaid,  were  of  great  value,  to  wit,  the  year- 
ly value  of  £ ,  (a)  and  by  reason  of  the  premises  and  by  force  of  the 

statute  in  such  case  made  and  provided,  the  defendant  became  liable  to 

pay  the  plaintiff  a  large  sum  of  money,  to  wit,  the  sum  of  £ ,  being  at 

the  rate  of  double  the  yearly  value  of  the  said  tenements,  with  the  appur- 
tenances, for  so  long  as  the  same  were  so  detained  as  aforesaid ;  and 
thereby  and  by  force  of  the  said  statute,  an  action  hath  accrued  to  the 
plaintiff  to  demand  and  have  of  and  from  the  defendant  the  said  sum  of 

£ ,  being  the  sum  above  demanded,  yet  the  defendant  hath  not  paid 

the  same  or  any  part  th.ereof;(6)  to  the  damage  of  the  plaintiff  of  jf ; 

and  therefore  he  brings  his  suit,  &c. 


MORTGAGE  DEEDS. 


Debt  on  the  Covenant  in  a  Mortgage  Deed,  (c) 

For  that  whereas  heretofore,  to  wit,  on  [S^c.  date  of  the  indenture]  by  a 
certain  indenture  then  made  between  the  plaintiff  of  the  one  part  and  the 
defendant  of  the  other  part,  which  indenture,  sealed  with  the  seal  of  the  , 
defendant,  the  plaintiff  now  brings  here  into  Court,  the  date  whereof  is 
the  day  and  year  aforesaid,  the  defendant  did  covenant,  promise  and 
agree  [this  should  correspond  in  substance  with  the  deed]  to  and  with  the 
plaintiflT,  his  executors,  administrators  and  assigns,  that  he  the  defend- 
ant, his  heirs,  executors  or  administrators,  or  some  or  one  of  them, 
. ^1 

(a)  Exact  amount  need   not  be  stated,  the  single  rent  for  the  same  space  of  time 

but  lay  eoough  ;  see  ^non,  Lofft.  R.  275.  would  not  be  allowed. 

(6)  Insert  a  count  for  use  and  occupation,  (c)  It  is  not  unusual  to  state  the  grUTii  of 

if  any  rent  due  at  the  end  of  the  tenancy  the    premises,  and  the  proviso^  as  well  as 

be  left  in  arrear ;  but  under  the  New  Rules,  the  covenant ;  but  this  is  unnecessary, 
a  count  for  double  value,  and  a  count  for 
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should  and  would  well  and  truly  pay,  or  cause  to  be  paid,  unto  tbe  plain- 
tiff, his  executors,  administrators  or  assigns,  the  sum  of  £ ,  with  in- 
terest for  the  same  at  the  rate  of  [<^5]  per  cent,  per  annum,  upon  the 
day  of then  next  ensuing,  as  by  the  said  indenture  fiilly  ap- 
pears ;  nevertheless  the  plaintiff  in  fact  saith,  that  the  defendant  did  not, 
nor  would,  well  and  truly  pay,  (d)  or  cause  to  be  paid,  unto  tthe  plaintifi" 

the  said  sum  of  £ ,  and  interest  for  the  same,  on  the  said day  of 

— — ,  A.  D.    ,  so    appointed  for   payment   thereof  as  afores€ud,  but 

therein  failed  and  made  default ;  and  there  is  now  due  and  owing  for  and 

on  account  of  the  said  sum  of  £ ,  and  interest,  a  large  sum  of  money, 

to  wit,   the  sum  of  £ ,  (e)  being  the  sum  above  demanded,  whereby 

an  action  hath  accrued  to  the  plaintiff,  to  demand  and  have  of  and  from 
the  defendant  the  said  sum  of  money  above  demanded ;  yet  the  defend- 
ant, although  oAen  requested  so  to  do,  hath  not  paid  the  same,  or  anj 

part  tlToreof,  to  the  damage  of  the  plaintiff  of  £ \(f)  and  therefore 

he  brings  his  suit,  &.c. 


PROMISSORY  NOTES. 


Payee  of  Note  against  Maker,  (g) 

For  that  whereas  the  defendant,   on   the day   of ,  a.  d. 


made  )iis  certain  promissory  note  in  writing,  and   delivered  the   same  to 

the   plaintiflT,  and   thereby   promised  to   pay  to   the   said  plaintiff  j& , 

value  received,  (g)  two  months  after  the   date  thereof,  which  period  hath 

now  elapsed  ;   and  by  reason  of  the  said  sum  of  £ being  unpaid,  an 

action  hath  accrued  to  the  plaintiff  to  demand  of  the  defendant  the  said 

sura  of  £ ,  being  parcel  of  the  said  sum    above  demanded.     \^Add 

count  on  the  original  consideration,  and  upon  the  account  stated,  as  ante,  415. 


{d)  The   declaration  stated,   that   bj    a  Stephenson,  10  Bing. 545 ;  4M.&.Sc.442, 

tnorigago   deed,   the    mortgaged    premises  S.  C. 

were  to  be  reconvcyed,  provided  the  mort-  (e)  A  sum  sufficient  to  cover  principal 

gagce  paid   j£1400  on  tlie  10th  of  March,  and  interest.     The  interest  whico  has  ac- 

1833;  and  that  the   mortgagee  covenanted  crued   since  the  day  fixed   for  payment  is 

to  pay   the  jC1400,  in  manner  and   at  the  in    strictness    claimable   only  as  damages, 

time  therein  before  appointed  for  the  pay-  and  the  declaration  should   therefore  con- 

mcnt  thereof.     Brcaci),  that  the  mortgagee  elude    to   the    plaintiff  ^s    damage    to    an 

did  not  pay  at  the  time  and  in  the  manner  amount  S4iflicient  to  cover  all  such  interest; 

in  the  indenture  appointed  for  the  same  :  see  ante,  6,  note  (t).     The  jury   can  give 

Held,  on  special  demurrer,  a  sufHcient  alle-  as  the  debt^  only  the  principal  and  the  ex* 

gation  of  the  time  when  the  money  was  to  act  arrears  of  interest  to  the  day  on  which 

be  paid.     It  was  also  held,  that  although  it  defendant  covenanted  to  nay  the  interest  ; 

did  not  appen^rom   the  deed,  as  set  out,  see  Watkins  v.  Morgan,  6  C.  <&  P.  061. 

that  interest  was  payable,  an  allegation  that  (/)  See  suprd^  note  (e). 

defendant  did  not   pay  the  principal,  and  (g)  Debt  lies  in  this  case  ;  see  Bishop  v. 

that  the  principal  "  and  interest"  remained  Young,  2  8.  &  P.  78;  and  cases  cited,  an/e, 

unpaid,  was  not  demurrable  ;  Tildasley  r.  420,  note  (rf). 
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RECOGNIZANCE  OF  BAIL.  (A) 


Debt  on  a  Recognizance  of  Bail  in  K.  B.,  C.  P.,  or  Exchequer. 

Commencement  in  debt  as  ante,  1  or  414,  Form  1.  The  venue  is  local,  and 
should  be  laid  in  Middlesex  ;  the  ra  ognizance,  when  entered,  being  a  record. 
The  sum  demanded  will  be  the  amount  recovered  by  the  judgment  against  the 
principal^  iunless  the  recognizance  were  taken  in  C  P.,  and  in  such  case  the 
recognizance  is  taken  in  a  sum  certain,  which  is  to  be  demanded  in  an  action 

thereon,'}  For  that  whereas  the  defendants  heretofore,  to  wit,  on  the 

day  of A.  D., a»of  term,  in  the  year  of  the  reign  of 

our  lord  the  now  king,  came  into  the  Court  of  our  said  lord  the  king,  be- 
fore the  king  himself,  here  at  Westminster,  in  the  county  aforesaid,  in 
their  proper  persons,  and  then  became  pledges  and  bail,  and  each  of 
them  became  pledge  and  bail,  for  one  E.  F.,  that  if  he  should  happen  to 
be  convicted  at  the  suit  of  the  plaintiff  in  a  certain  action  upon  promises, 
[or,  if  ill  debt,  *'  in  a  certain  action  of  debt,"  according  to  the  fact,]  then 
depending  in  the  said  Court,  by  and  at  the  suit  of  the  plaintiff,  against 
the  said  E.  F.,  then  the  defendant,  consented  that  all  such  damages  [or,  if 
in  debt,  ^^  that  as  well  the  said  debt  as  all  such  damages"]  as  should  be 
adjudged  unto  the  plaintiflTin  that  behalf,  should  be  made  of  their  and 
each  of  their  lands  and  chattels,  and  levied  to  the  use  of  the  plaintifl*,  if  it 
should  happen  that  the  said  E.  F.  should  not  pay  unto  the  plaintiff  those 
damages,  [or,  if  in  debt,  "  the  said  debt  and  damages,"]  or  render  himself 
to  the  prison  of  the  Marshalsca  of  our  lord  the  king,  before  the  king  him- 
self on  that  occasion,  (i)  as  by  the  record  of  the  said  recognizance,  still 

*^^^'^"^"— '      ■■■■■  »■  ■  ■!.         ■■■■»■■  ■■■■■  MM   — ^     ■!  ■■■!  —    -■  ^.  ,,  m        m^ 

(A)  See  Practice,  &c.  1  Cliit.  Arch.  4tli  which  they  the  said  defendants,  for  thein- 
ed.  502,505  ;  I'idd,  9th  ed.  1101  ;  Dcclara-  selves  and  their  heirs,  did  consent  and 
tion  on  a  Bail  Bond,  see  ante,  418,  Form  grant,  and  each  of  them  for  himself  and 
1.  The  bail  may  be  sued  jointly  or  sepa-  his  heirs  did  consent  and  grant,  should  be 
rately.  If  there  bo  any  difficulty  in  sorv-  made  of  their  and  each  of  their  goods 
log  one  of  them  with  the  writ,  or  if  il  be  and  chattels,  and  to  the  use  of  the  said 
materia)  to  preserve  the  legal  remedy  plaintiff  be  levied,  upon  condition  that 
against  the  assets  of  each  in  tlie  event  of  if  judgment  should  happen  to  bo  given 
death,  tbey  should  be  sued  separately  :  for  the  pjnintifl'  against  one  E.  F.  in  the 
otherwise  not.  In  declaring  against  one  said  Cour4,  in  a  certain  action  upon  prom- 
bail  only,  it  will  suffice  to  set  out  the  re-  ises  [or,  if  in  debt,  see  supra"]  then  de- 
cognizance  as  if  he  alone  were  a  party  pending  therein  by  and  at  the  suit  of  the 
thereto,  without  noticing  the  other  bail,  plaintiff  against  the  said  £.  F.,  then  the  de- 
The  two  bail  are  together  not  liable  in  fendants  should  pay  and  satisfy  [the  said 
C  P.  beyond  the  amount  specified  in  the  debt,  if  in  dtbt^  and]  all  such  damages  as 
recognizance  ;  Vansandau  v.  Nash,  10  Bing.  should  be  adjudged  to  the  plaintiff  in  that 
320 ;  3  M.  &  Sc.  834,  S.  C.  See  points  as  behalf,  or  render  his  body  to  the  prison  of 
to  tfie  declaration  and  setting  out  judg-  the  Fleet,  upon  that  occasion.'  In  the 
ment,  2  Chit.  Plead.  5lh  cd.  471a;  Eng-  Exchequer  the  form  is,  "  that  the  defen- 
land  V.  Eyre,  5  6.  &  Ad.  68.  dants,  on  [^-c.]  came   into  the  said  Court 

(>)  In  C.  P.  the  form  is,  that  the  de-  of  our  said  lord  the  king,  before  the  Barons 
fendants,  on  [4*c.]  "  came  into  the  Court  of  his  Exchequer  at  Westminster,  and  be- 
ef our  said  lord  the  king  of  the  Bench  in  came  pledges  and  manucaptors,  and  each 
their  proper  persons,  and  acknowledged  of  them  by  himself  became  pledge  and 
themselves,  and  each  of  them  did  ac-  manucaptor,  for  one  £.  F.  that  if  it  should 
knowledge  himself,  to  owe  to  the  said  happcfki  that  he  should  be  convicted  in  a  * 
plaintiff  the  sum  of  j&— — above  demanded,  certain   action,  ^c.   then  depending,  &c. 
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remaining  in  the  said  Court  here,  fully  appears  ;  and  although  the  plain- 

tifT  afterwards,  that  is  to  say,  on  the day  of ,  a.  i>. ,  by  the 

judgment  of  the  said  Court  recovered  in  the  said  action  against  the  said 

£.  F.  £ ,  for  his  damages  which  he  had  sustained,  as  well  on  occasion 

of  not  performing  certain  promises  and  undertakings  \or  ''  promise  and 
undertaking,-'  if  the  judgment  he  on  one  promise  on/^,]  then  lately  made  by 
the  said   E.  F.  to   the  plaintiff,  [or^  if  in  debt,  ''the  said  debt,  and  abo 

£ for  this  damages  which  he  had 'sustained,  as  well  by  reason  of  the 

detaining  of  the  said  debt,"J  as  for  his  costs  and  charges  by  him  about 
his  suit  in  that  behalf  expended,  whereof  the  said  E.  F.  was  convicted,  as 
by  the  record  and  proceedings  thereof,  still  remaining  in  the  said  Court 
of  our  said  lord  the  king,  before  the  king  himself  here,  more  fully  ap- 
pears ;  yet  the  said  E.  F.  hath  not  paid  to  the  plaintiff  his  said  damages, 
[or,  if  in  debt,  *'  debt  and  damages,"]  or  any  part  thereof,  nor  rendered 
himself  on  that  occasion  to  the  prison  of  the  marshal  of  the  Marshalsea  of 
our  said  lord  the  king,  before  the  king  himself,  [or,  tit  C  P.  or  Eixheqver, 
''to  the  prison  of  the  Fleet,"]  according  to  the  said,  recognizance,  and  as 
well  the  said  recognizance  as  the  said  judgment  still  remain  in  force  ;  and 
the  plaintiff  hath  not  as  yet  obtained  any  execution  or  satisfaction  of  the 
said  judgment,  whereby  an  action  hath  accrued  to  the  plaintiff  to  demand 
and  have  of  the  defendants  the  said  sum  of  £ ,  in  form  aforesaid  re- 
covered, [in  C  P.  "  acknowledged,"]  and  above  demanded  ;  yet  the  de- 
fendants have  not,  nor  hath  either  of  them,  paid  the  same,  or  any  part 
thereof,  to  the  plaintiff's  damage  of  <£—  ;  and  therefore  he  brings  his 
suit,  &/C. 


REPLEVIN  BOND. 


By  the  Assignees  of  a  Replevin  Bond,  forfeited  by  non-proseculiofi 
of  the  Replevin  Suit  in  K.  B.  {into  which  the  Cause  tjocts  removed) 
'^without  delay, ^'  or  "with effect  "{k) 

Commencement  in  debt  as  ante,  414,  describing  the  plaintiff  as  "  assignee 

of ,  Esq.  sheriff  of  the  county  of ,  according  to  the  form  of  the 

statute  in  such  case  made  and  provided,"]  For  that  whereas  on  [4*c.]  the 


[as  before],  then  the  said  defandnnto  and  carry  in  and  docket  it,  before  the  bail 
granted,  and  each  of  them  by  himself  did  oan  plead,  as  they  might  otherwise  plead 
grant,  that  [the  debt  aforesaid,  if  indebtf  nul  tiel  record;  and  the  plaintiff  would,  it 
and]  all  such  damages  as  should  be  ad-  seems,  be  subjected  to  the  costs  of  such 
judged  to  the  plaintiff  in  that  behalf,  plea,  if  the  recognizance  were  not  carried 
should  bo  made  of  their  and  each  of  their  in  when  it  was  pleaded;  Hartley  v.  Hod- 
lands  and  chattels,  and  levied  to  the  use  of  son,  1  Moor,  430.  The  statement  of  tho 
the  said  plaintiff,  if  it  should  happen  that  recognizaiice  should  correspond  with  the 
the   said   £.  F.   should   not  pa^  the  said  entry  on  record. 

rdebt  and]  damages  to  the  plaintiff,  or  ren-        (/<)  Form,  t&c.   Harrison   t?,  Wardte,  5 

der  himself  to  his  majesty's  prison  of  the  B.  &  Ad.   141;  see  Forms  and   notes,   1 

Fleet,  upon  that  occasion.^'     The  plaintiff  Chit.  PI.  5th  cd.  456  to  463. 
should  enter  the  recognizance  on  the  roll, 
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platnti fir  distrained  certain  ['*  cattle'*]  goods  and  chattels  of  the  defendant 

W.,  for  £ then  due  from   him  to  the  plaintiff*  J.  A.  for  the  rent  of  a 

certain  messuage  and  premises,  situate  in  the  said  county  of ,  and 

upon  which  the  said  goods  then  were,  and  thereupon  the  said  W.,  within 
fire  days  then  next,  to  wit,  on  [4*^-1  made  his  plaint  to  the  said  J.  B.  then 

being  sheriff  of  the  county  of aforesaid,  out  of  the  County  Court  of 

the  said  sheriff,  of  the  taking  and  unjustly  detaining  of  the  said  goods  and 
chattels  of  the  defendant  W.,  and  then  prayed  the  said  sheriff  that  the 
same  might  be  forthwith  replevied  by  him  and  delivered  to  the  said  W., 
and  thereupon  the  said  J.  B.  so  being  such  sheriff,  did  then  take  from  the 
said  W.,  and  from  the  other  defendants,  as  two  responsible  sureties,  a 
bond  in  double  the  value  of  the  said  goods  and  chattels,  and  upon  that 
occasion  the  defendants  in  this  suit,  on  the  day  and  year  last  aforesaid, 
by  their  writing  obligatory,  sealed  with  their  respective  seals,  and  now 
shown  to  the  said  Court  here,  acknowledged  tthemselves  to  be  held  and 
firmly  bound  unto  the  said  J.  B.,  so  being  such  sheriff,  in  the  said  sum  of 

£ above  demanded,  to  be  paid  to  the  said  J.  B.  or  his  assigns,  with  a 

condition  thereunder  written,  to  wit,  that  {I)  if  the  defendant  W.  should 
appear  at  the  then  next  County  Court,  to  wit,  at  the  County  Court  of  the 

said  sheriff,  to  be  holden  at  [^^^-Ij  oo  the day  of  then  next, 

and  should  then  and  there  prosecute  his  action  with  effect  and  without  de^ 
latf^m)  against  the  said  plaintiffs  in  this  suit,  for  taking  and  unjustly  de- 
taining the  goods  and  chattels  in  the  said  condition  mentioned,  being  the 
goods  and  chattels  so  distrained,  and  should  make  a  return  of  the  said 
goods  and  chattels,  if  a  return  thereof  should  be  adjudged  by  law,  then 
the  said  obligation  should  be  void,  or  otherwise  should  remain  in  full  force, 
and  thereupon  the  said  sheriff,  at  the  prayer  of  the  defendant  W.,  then 
replevied  and  made  deliverance  of  the  said  goods  and  chattels  to  him^ 
and  afterwards,  at  the  then  next  County  Court  of  the  said  sheriff^ 
holden  on  [^c.']  at  [^c]  the  said  W.  appeared,  and  then  and  there^ 
without  the  writ  of  our  lord  the  king,  levied  his  plaint  against  the  plain- 
tiffs in  this  suit,  for  the  taking  and  unjustly  detaining  of  the  said  goods  and 
chattels,  and  then  and  there  found  pledges,  as  well  for  prosecuting  hi» 
said  plaint  as  for  returning  the  said  goods  and  chattels,  if  return  the/eof 

should  be  adjudged  by  law,  to   wit,  the  said and ,  which  plaint 

afterwards,  to  wit,  on  [Sfcl  was  duly  removed,  at  the  instance  of  the  said 
[W.],  out  of  the  County  Court  of  the  said  sheriff  into  his  majesty's  Court 
here,  by  virtue  of  a  writ  of  recordari  facias  loquelam  issued  out  of  the 
Court  of  our  lord  the  king  of  his  Chancery  at  Westminster,  returnable  on 
[^c.];*and  the  plaintiffs  aver  that  the  said  W.  did  not  prosecute  his 
aforesaid  suit  in  the  said  Court  of  K.  B.  with  effect  and  without  delay 
against  the  plaintiffs  in  this  action  for  taking  and  detaining  the  said  goods 
and  chattels,  nor   hath  he   further   prosecuted  such   suit,  («)  nor  did   he 

(0  The  whole  of  the  condition   should  (n)  When  the  condition  is  to  prosecuto 

be  stated  in  the  past  tense.  the  suit  with   effect  and  withoiU   dtlay,  a 

(m)  See  in/ra,  note  In).  breach  in  the  above  general  form   may  bo 
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make  a  return  of  the  said  goods  and  chattels  or  any  part  thereof,  accord- 
ing to  the  form  and  effect  of  the  said  writing  obligatory,  whereby  tbe 
same  became  forfeited  to  the  said ,  so  being  such  sheriff,  who  there- 
upon afterwards,  to  wit,  on  [4*^*1  ^^  ^^^  request  and  costs  of  the  plain- 
tiffs, \_Sfc.  state  the  assignment  to  the  plaintiffs  by  the  sheriffs  and  proceed 
and  conclude f  as  in  the  declaration  upon  a  bail  bondy  ante,  418. 


tTITHES.(o) 


Debt  on  the  Statute  of  Edw.  6,  to  recover  the  treble  value  of  Tlihes 

not  set  out  by  Defendant,  (p) 

Commencement  as  cuite,  414,]  For  that  whereas  the  plaintiff  before  and 
at  the  several  times  when  the  tithe  hereinafler  mentioned  ought  to  have 
been  set  out,  ajid  was  taken  and  carried  away  as  hereinafter  mentioneds 
was,  and  still  is,  [*'  farmer  and,"  insert  these  words  if  plaintiff  be  lessee  of 
the  tithe,]  proprietor(9)  of  and   entitled  to  the  tithes  of  corn,  grain  and 

hay,{r)  yearly  growing  and  arising  in,  upon  and  from,  divers,  to  wit, 

acres  of  land,  situate  in  the  parish  of ,  in  the  county  of ,  and 

within  the  bounds  and  limits  and  titheable  places  of  the  same  parish,  and 
the  defendant,  during  all  the  times  aforesaid,  was  the  occupier  of  the  said 
land ;    and    whereas   all   and    singular    the  tithes   of  [corn,  grain   and 

laid'and  will  be  proved  by  showing  a  de-  debt  on  the  statute  2^3  Edw.  6,  c.  13,  s. 
lay  in  proceeding  for  two  years  without  1,  to  recover  from  the  occupier  of  the  land 
proving  a  judgment  of  non  pros.  ;  Harri-  the  treble  value  of  the  tithes  for  not  set- 
son  r.  Wardle,  5  B.  &.  Ad.  146.  Where  ting  them  out;  see  Mirehouse  on  Tithes; 
the  condition  merely  is  to  prosecute  "  with  Eagle  on  Tithes  ;  Chit.  Scat.  tit.  *<  Tithes" ; 
efiect/'  it  is  necessary  to  prove  a  judgment  Selw.  N.  F.  tit.  '<  Tithes** ;  Forms,  1  Chit« 
againdt  the  plaintif!*  in  the  replevin  suit.  PI.  5th  ed.  495  to  498,  and  notes.  Where 
In  this  case,  after  stating  the  removal  of  there  is  a  composition  under  seal^  debt  or 
the  suit  from  the  County  Court,  proceed  covenant  lies  on  the  covenant  to  ipay. 
thus — ''  And   thereupon  the   said   W.   on  Where  there  is   a  yearly  composition  iMtf 

[4^c.]  by ,  his  attorney ,  declared  in  the  under  sealj  an  indebitatus  count  in  assamp- 

said  Court  here  against  the  plaintiffs  in  the  sit  (see  Form  2^  ante,  174,)  or  debt  may  be 

said   plea,   and    thereby   complained   that  maintained.     The  form  in   debt  would  be 

[^c.  stating  declaration  in  replevinj]  and  as  in  Form  1,  ante,  414,  stating  at  the  aste* 

such  proceedings   were  thereupon    had  in  risk  the  claim  on  the  composition,  as  in  tbe 

the  said  Court   in  the   said  plea,   that   on  form,  ante,  174.     Where  in  an  action   for 

r^<r.]  it  was   adjudged  in   and  by  the  said  tithes  the  plaintiff  introduced   two  connts 

Court,  that  [the  said  W.  should  take  noth-  into  his  declaration  ;  one  for  the  treble  val- 

ing  by  his  said    writ,  but   that  he  and  his  ue  of  tithes  not  set  out,  the  other  for  the 

pledges  to   prosecute  should  be   in  mercy,  same  tithes   bargained    and   sold  : — Held, 

<&c.,  and  that  the  plaintiff  should  go  there-  that  this  was  a  violation  of  the  rule  of  Hil. 

of  without  day.,  and  that  they  should  have  T.  3  &   4  Wm.  4,  re^.  1,  s.   5,   and    the 

a   return  of  the  said   goods   and   chattels,  Court  ordered  the  last  count  to  be  strack 

[according  to  the  fact,  see  Forms,  T.  Chit-  out  with  costs,  but  bound  the  defendant  to 

ty's  Forms,  507,  <&c.]  as  by  the  record  and  agree  not  to  set  up  a  composition  at  the 

proceedings  thereof  remaining  in  the  Court  trial,   or   that  if   he  did   the   declaration 

here   fully   appears;]"    then    proceed    as  might  be  amended  ;  Lawrence  r.  Stephens, 

above   from   the  asterisk,  omitting   "and  3  Dowl.  P.  C.  777. 

without  delay."  (p)  Supra,  note  (o). 

(o)  Where  there  is  no  binding  composi-  {q)  See  Stevens  v.  Aldrige,  5  Price,334. 

tion  or  contract  for  the  retention  of  tithes,  (r)  Mention   those  things   the  tithe  of 

the  proper  remedy  at   law  is  by  action  of  which  was  not  set  out. 
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haj],  yearly  arising,  growing,  renewing  and  happening  in,  upon  and  from 
the  said  land  4rithin  forty  years  next  before,(5)  and  at  the  time  of  the 
making  of  a  certain  act  of  parliament,  passed  in  the  reign  of  Edward  the 
Sixth,  formerly  king  of  England,  being  an  act  for  payment  of  tithes,  of 
right  ought  to  have  been  set  out  and  paid  in  kind  Jto  the  farmer  or  pro- 
prietor of  those  tithes  for  the  time  being  ;  and  thereupon  the  plaintiff  be- 
ing such  farmer  and  proprietor,  and  the  defendant  being  such  occupier  as 
aforesaid,  he  the  defendant  heretofore,  to  wit,  on  [^c.  exact  day  not  mor 
teiiaW]  and  on  divers  other  days  and  times  between  that  day  and  the  com- 
mencement of  this  suit,  at  the  parish  aforesaid,  reaped,  mowed  and  cut 

down  certain  [corn,  grain  and  hay,]  to  wit, acres  of  wheat,  [<J-c.  state 

enough  of  each,]  then  growing  upon  the  said  land,  the  tithe  whereof  then 
belonged  to  the  plaintiff,  and  of  right  ought  to  have  been  set  out  and 
paid  to  him  as  such  [farmer  and]  proprietor  as  aforesaid,  yet  the 
defendant,  afler  the  said  reaping,  mowing  and  cutting  down  of  the  said 
corn,  grain  and  hay,  respectively,  and  before  the  commencement  of  this 

suit,  to  wit,  on  the  said  t day  of ,  a.  d. ,  and  on  the  several 

other  days  and  times  aforesaid,  did  take  and  carry  the  said  [corn,  grain 
and  hay,]  from  the  said  land  where  the  same  had  so  grown,  and  been  so 
reaped,  mowed  and  cut  down  as  aforesaid,  and  where  the  same  ought  to 
have  been  tithed,  the  tenth  parts  of  the  same  respectively,  or  of  any  part 
thereof,  not  having  been  separated,  divided  or  set  out  from  the  nine  parts 
residue  thereof,  nor^any  composition  or  agreement  made  with  the  plain- 
tiff for  the  tithe  thereof  or  of  any  part  thereof,  contrary  to  the  form  of 
the  said  statute  ;  and  the  plaintiff  in  fact  saith,  that  the  tenth  parts  of  the 
said  corn,  grain  and  hay  so  taken  and  carried  away  at  the  times  of  the  taking 
and  carrying  away  the  same,  were  reasonably  worth  divers  sums,  to  wit,  to 

the  amount  of  £ ,  whereby  and  by  force  of  the  statute  in  such  case 

made  and  provided  an  action  hath  accrued  to  the  plaintiff  to  demand  and 

have  of  and  from  the  defendant  the  said  sum  of  £ above  demanded, 

being  treble  the  value  of  the  said  tenth  parts  of  the  said  corn,  grain  and 
hay  so  taken  and  carried  away  as  aforesaid,  yet  the  defendant   (although 

often  requested  so  to  do)  hath  not  as  yet  paid  the  said  sum  of  £ 

above  demanded,  or  any  part  thereof,  to  the  plaintiff;  to  the  damage  of 
the  plaintiff  of  £ ,  and  therefore  he  brings  his  suit,  &c. 

(s)  See  Butt  v.  Howard,  4  B.  «&  A1.655;     presumption  of  law  is  to  the  above   effect, 
Hallewell  v.  Trappe,  2  New  R.  173.    The    so  that  this  allegation  requires  no  proof. 
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USE  AND  OCCUPATION. 

[See  ''  Landlord  and  Tenant/'] 

USURY. 


Debt  by  a  Common  Informer  to  recover  the  Penalty  inflicted  by  12 

Ann.  St.  2,  c.  16, /or  Usury. {t) 

Commencement  qui  tarn,  as  ante,  15,  Form  23,J  For  that  the  defendant 

heretofore,  to  wit,  on  the day  of ,  a.  d. ,  [the  day  the  usurious 

interest  was  received,  but  the  exact  day  is  not  material,]  upon  a  certain  cor- 
rupt contract  made,  to  wit,  on  [Sfc.  the  exact  day  from  which  the  forbear- 
ance was  to  cotnmence,{u)]  hetwcen  the  defendant  and  one  E.  F.,  took,  ac- 
cepted and  received  tof  and  from  the  said  E.  F.  a  certain  sum  of  money, 
to  wit,  the  sum  of  £ ,  by  way  of  corrupt  bargain  for  the  defendant  for- 
bearing and  giving,  and  having  forborne  and  given  day  for  payment  of  a 

certain  sura  of  money,  to  wit,  the  sum  of  £ ,(v)  theretofore,  to  wit, 

on  the  [day  and  year  last  aforesaid],  lent  and  advanced  by  the  defendant 
to  the  said  E.  E.  (x)  for  a  long  time,  to  wit,  from  the  day  and  year  last 

aforesaid,  until  and  upon  the  said day  of ,  a.  d. ,  which  said 

sum  of  £ ,  so  taken,  accepted  and   received  by  the  defendant  of  and 

from  the  said  E.  F.,  in  manner  and  for  the  cause  aforesaid,  exceeds  the 
rate  of  jC5  for  the  forbearing  of  .£100  for  a  year,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  whereby  and  by  force  of 
the  said  statute  the  defendant  forfeited  for  the  said  offence  the  sum  of 
£ ,  being  treble  the  value  of  the  said  sum  of  £ so  lent  and  ad- 
vanced by(y)  the  said  E.  F.  to  the  defendant,  and  so  forborne  as  afore- 
said, and  thereby  and  by  force  of  the  said  statute  an  action  hath  accrued 
to  the  plaintiff,  who  sues  as  aforesaid,  to  demand  and  have  for  our  said 
lord  the  king  and  for  himself  in  this  behalf,  of  and  from   the   defendant, 

the  said  sum  of  £ above  demanded,  yet  the  defendant  hath  not  paid 

the  said  sum  above  demanded,  or  any  part  thereof,  to  our  said  lord  the 
king  and  to  the  plaintiff  who  sues  as  aforesaid,  or  either  of  them,  and 
therefore  the  plaintiff  brings  his  suit,  &c. 


.  (0  See  Chit.  Statutes,  tit.  Usury  ;  Chit.  Maddock  v.  Hammot,  7  T.  R.  184  ;  Wade 

jun.Contr.2d  ed.540.     The  usury  law  is  p.  Wilson,  1    East,  195  j  Wright  r.  Laing, 

repealed  as  to  Bills  not  having   more  than  3  B.  ^k  C.  165.     The  venike  must  be  laid 

three  months  to  run,  ante,  400.      Forms,  where  the  usurious  interest  wa»  taken,  21 

&c.  Wood  V.  Grimwood,  10  B.  &  C.  689;  Jac.  I,  c.  4;  Pearson  v.  M'Gowran,  3  B. 

Fox  V.  Keeling,  1  Harr.  i&  W.  66 ;  1  Chit.  &  C.  700 ;  5  D.  &  R.  616,  S.  C. 

PI.  5th  ed.  511  bto  516.     See  observations  (u)  jinte,  400. 

on  pleas  of  usury,  ante^  400;  and  form, id.  (v)  See  ajUe,  400,  401,  note, 

401.     The  action  must  he  brought  whhin  (x)  Or  if  the  usurious   contract  related 

a  year  from  the  time  the  offence  is  com-  to  a  pre-existing  debt,  *'  state  theretofore 

plete    by  the  taking  the  usurious  interest,  due  and  in  arrear  from  the  said  E.F.lotbo 

31  El.  c.  5  ;  seo  Lloyd  r.  Williams,  2  Bla.  defendant." 

R.  794;  Fisher  i\   Boazley,  Dougl.  235;  (y)  Or  <<  so  due  and  owing  from,"  <&c. 
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PLEAS,  &c.  IN  DEBT. 


J.  IN  ABATEMENT. 


[These  are  in  substance  similar  to  the  pleas  in  abatement  in  Assumpsit^ 
ante,  197  to  203.  See  pies,  of  non-joinder  of  a  defendant,  ante,  197,  Form 
1,  with  a  suggestion  as  to  the  necessary  alteration  in  debt,  id.  note  (g). 
In  adapting  the  forms  in  assumpsit  to  declarations  in  debt,  care  must  be 
taken  not  to  use  the  word  "  promises"  in  allusion  to  the  declaration  ;  and 
to  adopt  instead,  the  term  *•  contracts,"  or  **  debts,"  **  in  the  declaration 
mentioned."] 


2.  PLEAS  IN  BAR.  (a) 


1.  Plea  to  a  Declaration  in  Debt  on  simple  Contract ; — That 
Defendant  "  never  was  indebted." (b) 

In  the .(c) 

On  [4*e.  (c) 

C,  D.  ^     The   defendant,   bj his   attorney,  [or  **  in   per- 

ats.  ?  son."(c)     If  pleaded  only  to  part  state  *'  as  to  the  said 

A.   B.  J count,"  as  the  case  may  he,]  says  that  he  never  was 

\if  several  defendants  say  "  they  neyer  were,"]  indebted  in  manner  and 
form  as  in  the  declaration  [or  " count"]  alleged  ;  and  of  this  the  de- 
fendant puts  himself  upon  the  country,  &c. 


2.  Replication  thereto. 

The    plaintiff,  as  to  the   said   plea  of  the  defendant,  whereof  he   hath 
put  himself  upon  the  country,  doth  the  like. 


{a)  it   ia   provided   by  the  New   Rules  other  defences  shall  be  specially  pleaded, 

that — 1.  In  debt  (or  covenant),  on  9pecui/-  including *matters  which   make   the   deed 

^U  ^t  covenant,  xYiB  ^ietL  of  nan  eat  factum  absolutely  void,  as   well   as   those   which 

•hall  operate  as  a  denial  of  the  execution  make  it  voidable.    2.  The  ple&  of  nil  debet 

of  the  deed  in  point  of  fact  only  ;  and  all  shall  not  be  allowed  in  any  action.    3.  In 
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t3.  Nunquam  indebitatus,  to  part  of  a  Declaration. 

The  defendant,  by his  attorney,  as  to  the  said count  [or  "  as 

to  the  sum  of  jf ,  parcel  of  the  sum  above    demanded,"]  says  that  he 

never  was  indebted  as  the  plaintiff  liath  above  in  that  behalf  alleged ;  and 
of  this  he  puts  himself  upon  the  country,  &.c. 


4.  Plea  of  nan  est  factum  to  Debt  on  a  specialty  not  crctmng 

Oyer,  (d) 

In  the .  On  [^c 

C.  D.       ^     The  defendant,  by his  attorney,  says  that  the  said  in- 

ats.        >  denture. [or  *'  supposed    writing  obligatory,"  or  "  articles  of 

A.  B.      J  agreement,"  as  the  case  may  6e,]  in  the  declaration  mentioned 

is  not  his  deed,  and  of  this  he  puts  himself  upon  the -country,  &c. 

actions  of  debt  on  simple  contract^  (other  Perry  v.  Fisher,  6  East,  549 ;  Brennao  «. 
than  on  bills  of  excliangt  and  promissory  Egan,  4  Taunt.  164  ;  Aaron  r.  Channdjr,2 
noiesj)  the  defendant  may  plead  that  <  he  B.  &  0.562  ;  4  D.  &  R.  41,  S.  C.  lo  ac- 
never  was  indebted  in  manner  and  form  as  ttons  founded  on  speeieillies Vitid  records,\he 
\n  the  declaration  alleged;'  and  such  plea  plea  of*'  never  was  indebted"  is  bad  on  de- 
ibttll  have  the  same  operation  as  the  plea  murrer,  i  Chit.  PI.  5th  ed.  517,  518,521  ; 
of  non-assumpsit ;  and  all  matters  in  eon-  but  the  plaintiff  could  not  sign  judgment 
fession  and  aooidance  shall  be  pleaded  spe-  as  for  want  of  a  plea.  In  q%ii  iavn  actions 
cially,  as  above  directed  in  actions  of  as-  for  penalties,  the  plea  of  "  never  was  in* 
sumpsit.  4.  In  other  actions  of  debt,  in  dcbted"  would  not  be  a  nullity;  but  from 
which  the  plea  of  nil  debet  has  been  hith-  the  wording  of  the  New  Rules,  it  would 
erto  allowed,  (including  those  on  bills  of  appear  not  to  be  the  appropriate  form.  In 
exchange  and  promissory  notes,)  the  de-  Huch  action,  not  guilty  of  the  offence  and 
fendant  shall  deny  specially  some  particu-  premises  might,  ii  seems,  be  pleaded  ;  and 
lar  matter  of  fact  alleged  in  the  declara-  certainly  it  is  not  such  a  nullity  as  will  en* 
tion,  or  plead  specially  in  confession  and  title  the  plaintiff  to  sign  judgment  by  de- 
avoidance."  The  abolition  of  the  old  fault,  Coppin  t?.  Carter,  I  T.  R.  462;  but 
general  issue  ni7  debet  in  debt  on  simple  the  more  correct  course  is  to  traverse  some 
contract,  is  one  of  the  most  material  of  the  material  allegation  in  the  declaration,  con* 
improvements  introduced  by  the  New  eluding  to  the  country  ;  or  to' confess  and 
Rules.  It  had  all  the  vague  latitude  of  the  avoid  the  matter  charged;  see  posti**Gn- 
general  issue  in  assumpsit,  with  this  addi-  niing,"  "  Usury."  In  debt  on  apcna/stal- 
tional  objection,  that  its  meaning  was  on  uie  ^evera/ pleas  are  not  allowed;  Tidd, 
the  face  of  it  ambiguous;  fur  it  imported  9ih  ed.  665. 
either  that  the  defendant  did  not  originally  (b)  Supra,  note  (a). 
contract  the  debt,  or  that  he  had  subse-  (c)  As  to  these  formal  parts  of  the  plea, 
quently  discharged    it.       The   substituted  see  ante,  19,  20,  and  notes,  id. 

f  )\Q\xot nunquam.  indebitatus,  v*\gn\^G»^\ji\n-  (</)  The  New  Ruhes  plainly  show  the 
y  that  defendant  nc?'er  contracted  the  debt,  precise  effect  of  this  plea,  ante,  442,  nota 
and  its  operation  is  precisely  that  of  non-  (a).  It  puts  the  plaintiff  upon  proof  of  the 
assumpsit  in  an  action  of  apsunipsil.  Sro,  instrument  as  described  in  the  declaration, 
therefore,  observations,  arite,  203  to  205,  It  admits  the  breach  alleged  in  the  decia* 
and-flotes  lo  the  various  ple-js  in  assumpsit,  ration.  The  plaintiff  must,  Jit  the  trial, 
**  Never  was  indebted"  cannot  now  be  cor  produce  the  instrument  duly  stamped,  and 
rectly  called  '*  thegcneriil  issue  ;"  see  ante,  must  call  one  of  the  subscribing  witnesses, 
203.  As  the  Rules  provide  that  nil  debet  unless  his  attendance  has  been  dispensed 
shall  "  not  be  allowed,"  it  seems  that,  if  with  by  the  defendant's  admission  of  the 
pleaded,  the  plaintiff  may  sign  judgment  excrulion  of  the  instrument,  on  the  plain- 
as  for  want  of  a  plea  ;  :is  he  may  if  non-as-  tiff  taking  out  (as  he  should  do)  a  sum- 
sumpsit  bo  pleaded  to  a  count  on  a  bill  or  mons  calling  on  defendant  to  admit  such 
note  ;  8eea7i<e,203,  253,  note  (c).  A'on  as-  execution.  Upon  non  est  factum  the  de- 
sumpsit  to  a  declaration  in  debt  is  a  nulli-  fendant  may  rely  upon  a  material  variance 
ty,  and  the   plaintiff  may  sign  judgment;  between  the  deed   aud  the  description  of 
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|5.   The  like  in  an  Action  on  a  Deed  craving  Oyer  and  setting  out 

the  Deed,  fyc.  (e) 

The  defendant,  by his  attorney,  craves  oyer  of  the  said  supposed 

*'  indenture,"  and  it  is  read  to  him  in  these  words,  [set  out  the  deed  verba-- 
tim,  see  notes  ((/),  («),]  which  being  read  and  heard,  the  defendant  snys 
that  the  said  supposed  indenture  is  not  Ids  deed  ;  and  of  this  he  puts  tiira* 
self  upon  the  country,  &c. 


6.  The  like,  in  the  case  of  a  Bond  craving  Oyer,  fyc. 

The  defendant,  by his  attorney,  craves  oyer  of  the  said   writing 

[or  **  supposed  writing  obligatory"]  in  the  declaration  mentioned,  and  it 
is  read  to  him  f  i^c]  (f) ;  he  also  craves  oyer  of  the  condition  of  the  said 
writing,  and  it  is  read  to  him  in  these  words,  "whereas  [Sfc.  set  out  the 
whole  of  the  condition  verbatim],  which  being  read  and  heard,  the  defendant 
says  that  the  said  writing  in  the  declaration  mentioned  is  not  his  deed  ; 
and  of  this  he  puts  himself  upon  the  country,  &c. 

it  in  the  declaralion  ;  but  in  ordinary  canes  made.     Where*    instead  of  proferl,  there 
of  variance  not*  material  to    the  merits,  the  is  an  excuse   for  omitting  it,  the  plea  may 
judge    w'rll    allow   an    amendment  at   the  traverse  the  excuse  laid,  ns  <Mhat  the  deed 
trial,  under  3  &  4  W.  4,  c.  42,  s.  23.     See  is  not  lost,"  &c.,  or  '*  is  not  in  defendant's 
3  Chit.  Gen.  Pr.  Index,  '*  Variance  ;"  and  possession/'   &c. ;  see  ante,   33,  note  (a)  ; 
Chitty's  treatise  on  the   Variance  clause  in  and  form   of  demurrer,  &c.   for   omitting 
the  Act  ;  Arch.  4ih   ed.  334.     Care   must  profert,   ante,   33,  Form   17,  id.   note  (a). 
be  taken  when    the  defendant  relies  on   a  Oyer  is  in  practice  demanded  by  a  note  in 
variance  in    stating  the  instrument  in  the  writing  from    the   party's   attorney.     "  It 
declaration,  to  plead  nofi  e»/  /acCt/m,i/7i7A-  must   be    demanded    before     the  original 
out  craving  oyer  and  then  setting  out  the  time,  or  the  time  granted  by  a  judge's  or- 
docunieot  in  the  plea.     If  the  deed  be  set  der,   for  pleading,    has  expired,  or   it  is  a 
forth  in  the  plea,  and    then  non  est  factum  nullity.     It  does   not  entitle    defendant  to 
be  pleaded,  the  mistake  or  variance  in  the  an  inspection  of  the  instrument,  but  he  is 
declaration  is  cured,  for  the  defendant,  by  entitled  to  have  the  names  of  the  witnes- 
selting  it  out,  corrects  the  error,  as  he  con-  ses  given  as  part  of  the  deed.     He  has  the 
fesaes  that  the  deed  in  the  declaration  and  same   ffumbor  of  pleading  days   aAer  oyer 
the  deed  set   out  are  identical,^Bnd    being  given,  as  he  had  when   oyer  was  demand- 
thufl  embodied,  the  sole  question   in,  whe-  ed;"  Chit.  Arch.  4th  ed.  866  to  868.     Af- 
ther  the    defendant  has   executed    the   in-  ter  oyer  given,  it   is  not  compulsory  to  set 
slrament   Aa  describes  ;  Snell    ?'.  Snell,   4  out  the  instrument ;  but  if  it  be  m;!55<afe(2  by 
B.    &C.   741;    7  D.    &    R.   240,   S.   C. ;  defendant,  the  plaintiff  may  sign  iudgmcnt, 
Waugh  r.  Russell,  5  Taunt.  707;  1  Marsh,  or  may  pray  that  the  deed  may  be  enroll- 
214,  S.  C. ;  Wilson    v,  Wbolfries,  6  M.  &  ed,  and  set  it  out  truly  ;  Wallace  v.  Duch- 
SeJ.  341.     Where  the  declaration    assigns  ess  of  Cumberland,  4   T.  R.    370;  Cole  r. 
a  breach,  &c.  not  supported  by  the  instru-  Hulme,  3   M.    &  R.   86^note  ;  Tidd,   9th 
ment  fis  set  ou<,  the  defendant  may,  how-  ed.580;    2   Saund.   96  a,  note(l);    end, 
ever,    crave   oyer,  set   out    the    deed,  and  semble,  may  then    demur.     **  If  a    defend- 
then  demur  to    the  declaration  ;  Anon.    3  ant,  after  craving  oyer  of  a  deed,  omit  to 
Salk,  119;  Longavil    v.  Hundred  of  Isle-  insert  it  at  the  head  of  his  plea,  the  plain- 
worth,  6   Mod.   27;  Jeffery  t\   White,   2  tiff,  on  making   up  the   issue  or  demurrer 
Doug.  476;  Tidd,  9th  ed.  589;    Stoph.  2d  book,   may,  if  he   think    fit,   insert   it  for 
ed.  ^ ;    3d   ed.  156,  159;    Snell  v.  Snell,  him  ;  but  the  costs  of  such  insertion  shall 
vbi  supra,  per  Bayley,  J.  be  in  the  discretion  of  the  taxing  officer." 

(a)    Where   non  est  factum  should  be  R.  H.  2  W.  4,  r.  44. 
pleaded  without  oyer,  see  supra,  note  (d).         (f)  Or  defendant  may  set  out,  if  mate- 

Oyer  is  demandable  as  of  right  whenever  rial,  the   obliffaiory  part,  or   he  may  crave 

the  action  is   founded  on    a  spegialty,  and  oyer  only  of  the  condition, 
profert  (ante,  417)  has   been   necessarily 
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ACCORD  AND  SATISFACTION. 


[See  the  forms  in  Assumpsit,  which  suggest  also  the  forms  in  Debt  in 
cases  of  actions  on  simple  contract,  ante,  206  to  214.  As  to  pleading  ac- 
cord and  satisfaction  to  a  specialty  demand,  see  Preston  v.  Christman,  3 
Wils.  86;  Kaye  v.  Waghorn,  1  Taunt.  428;  Drake  ».  Mitchell,  3  East, 
251  ;  Scholejr  v.  Mearns,  7  East,  147.  See  post,  tit.  "  Payment."  To  a 
specialty  claim  defendant  cannot  plead  a  parol  agreement  by  which  the 
deed  was  abandoned  ;  see  ante,  404,  note  (2)]. 


lANNUITY.  Gr) 


1.  Plea  to  a  Declaration  on  an  annuity  Deed  or  Bond  ; — TTiat  there 
was  no  memorial  thereof  enrolled,  according  to  53  G.  3>  c.  141.  Qi) 

The  defendant,  by  —  his  attorney,  [or  **  in  person,"]  craves  oyer  [^c. 
If  the  action  he  on  an  annuity  bond,  and  the  declaration  do  not  state  the  condi- 
tion, it  is  essential  to  crave  oyer  and  set  out  the  condition  as  ante,  444;  but 
this  is  not  necessary  where  the  declaration  sets  out  the  condition,  nor  is  it  lur- 
cssary  to  crave  oyer  where  the  action  is  on  a  deed,  and  it  is  suficiently 
shown  in  the  declaration  that  it  was  an  annuity  deed  within  the  statute], 
which  being  read  and  heard,  the  defendant  saith  that  the  said  supposed 
writing  obligatory  [or  "  indenture"]  was  made  and  entered  into  after  the 
passing  of  a  certain  act  of  parliament  passed  in  the  fifty-third  year  of  the 
reign  of  his  late  majesty  King  George  the  Third,  in  such  case  made  and 
.provide^,  and  that  the  said  annuity  was  granted  upon  and  for  a  pecuniary 
consideration  in  that  behalf;  *  and  the  defendant  ftirther  saith,  that  no 
memorial  of  the  said  supposed  writing  obligatory  [or'**  indenture"]  in  the 
said  declaration  mentioned  was  enrolled  in  the  High  Court  of  Chancery 
within  thirty  days  after  the  execution  thereof,  according  to  the  direc- 
tions of  the  said  act  of.  parliament ;  and  this  the  defendant  is  ready  to 
verify. 


(g)  Ploa  of  non  est  factum,  ante,  443, 
444.     Flen  of  Payment,  post, 

(A)  Explained,  &c.  3  G.  4,  c.  92.  See 
Chit.  Statutes,  **  Annuity  ;"  Harrison's 
Dig.  tit.  **  Annuity  ;"  Forms,  <fcc.  3  Chit. 
Plead.  5th  ed.  975  and  notes  ',  Richardson 
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V.  Tomkies,  9  Bing.  51  ;  2  M.  &  Sc.  56, 
S.  C. ;  Cumberland  v.  Kelley,  3  B.  &  Ad. 
602 ;  Frost  v.  Frost,  id,  612,  note.  Ths 
plea  must  bo  special ;  Mestayer  v.  Biggs, 
2  Dowi.  P.  C.  695;  1  C.  M.  &  R.  110. 
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2.  Plea  where  there  was  a  Memorial  in  due  Time^  but  defendant 

cantends  it  is  defective,  (i) 

C.  D.  ^  As  in  the  last  plea  to  the  asterisk :]  And  the  defendant  fur- 
ats.       ^  ther  says,  that  although  the   plaintiff  did,  within  thirty  days 

A-  B.  J  after  the  execution  of  the  said  supposed  writing  obligatory 
\_ar  **  indenture,"]  cause  a  memorial  thereof  to  be  enrolled  in  the  High 
Court  of  Chancery  at  Westminster,  which  said  memorial  was  ^nd  is  as 
follows,  that  is  to  say,  [set  out  the  memorial,']  yet  the  defendant  in  fact 
saitliy  that  the  said  memorial  was  and  is  defective  and  insufficient  in  this, 
to  wit,  that  theisupposed  writing  obligatory,  [or  **  indenture,"  state  the  ob- 
jection fuUtf,  see  c ases J  note  (i),]  and  the  defendant  furthei  saith,  that  no 
other  memorial  (J)  of  the  said  supposed  twriting  obligatory  [or  "  indent- 
ure"} was  enrolled  in  the  High  Court  of  Chancery  within  thirty  days 
aflcr  the  execution  thereof,  according  to  the  directions  of  the  said  act  of 
parliament ;  and  this  the  defendant  is  ready  to  verify,  &c. 


3.   Rqfflication  to  Form  1 ; — Thai  a  Memorial  was  enrolled,  (k) 

A.  B.  ^  The  plaintiff  says  that  within  thirty  days  afler  the  execu- 
».         ^  tion   of  the   said   writing  obligatory  [or  **  indenture"]  in  the 

C.  D.    3  said  declaration  mentioned,  to  wit,   on  the day  of , 

A.  D.  ,  a  memorial  of  the  same  was  enrolled  in  the  High  Court  of 

Chancery  at  Westminster,  according  to  the  directions  of  the  said  act  of 
parliament,  and  which  said  memorial  was  and  is  as  follows,  (that  is  to 
say,)  [Aere  set  out  the  memorial'^  ;  and  the  plaintiff  further  saith,  that  the 
said  memorial  did  duly  contain  and  set  forth  the  date  of  the  said  writing 
obligatory,  and  the  names  of  all  the  parties  and  of  all  the  witnesses  there- 
to, and  of  the  persons  for  whose  lives  [or  "  person  for  whose  life"]  the 
said  annuity  was  granted,  and  of  the  person  by  whom  the  same  was  to 
be  beneficially  received,  and  the  pecuniary  consideration  for  granting  the 
same,  and  the  annual  sum  to  be  paid  in  the  form  and  to  the  effect  as  in 
and  by  the  said  statute  is  required,  as  by  the  said  enrolment  of  the  said 
memorial  remaining  of  record  in  the  said  Court  of  Chancery  at  West- 
minster aforesaid  more  fully  appears ;  and  this  the  said  plaintiff  is  ready 
to  verify  by  the  said  record. 

(t)  In  this  case  defendant   cannot  with-  Hunt,!  Marsh.  155;  Askew  v.  Mackretb, 

out  being  guilty  of  the  fault  called    a  de-  1  New  R.  214,  218;  Darwin  v.  Lincoln,  5 

parture,    (ante,  41,  and  notes,)  plead  there  B.  &  Al.  445. 

was  no  memorial,  and  rejoin  a  defective  (j)  This  is  a  necessary  allegation,  Sim- 
memorial;  see  Praed  v.  Duchess  of  Cum-  mons  v.  Hunt,l  Marsh.  R.  155;  Askew  v. 
berland,  4  T.  R.  582  ;  Duchess  of  Cumber-  Mackreth,  1  New  R.  214,  220. 
land  V.  Praed,  2  H.  Bla.  280.  The  above  (k)  See  forms,  Praed  v.  Duchess  of 
form  of  plea  appears  to  be  proper  where  Cumberland,4  T.  R.  585;  Flights.  Buck- 
the  defendant  relies  on  a  particular  defect  erfdge,  3  Bing.  215  ;  Richardson  v.  Tom- 
in  a  memorial  enrolled  in  time  ;  see  Flight  4iies,  9  Bing.  51 ;  2  M.  &  Sc.  56,  S.  C. 
V.  Buckeridge,  3  Bing.  216;  Simmons  v. 
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4.  Rejoinder ; — Nul  Tiel  Record, 

And  the  defcHdant,  as  to  the  said  replication  to  his  said plea,  saith 

that  there  is  not  any  record  of  the  said  supposed  memorial  remaining  in 
the  said  Court  of  Chancery,  as  the  plaintiff  hath  above  alleged;  and  this 
the  defendant  is  ready  to  verify,  &.c. 


5.  Surrejoinder  thereto,  (I) 

The  plaintiff  saith  that  there  is  such  record  of  the  said  memorial  re- 
maining in  the  said  Court  of  Chancery  as  be  hath  above  alleged,  aad  this 
he  is  ready  to  verify  by  the  said  record  when  and  where  and  in  such  man- 
ner as  the  Coui-t  here  shall  direct  and  award,  and  he  prays  that  the  said 
record  may  be  seen  and  inspected  by  the  said  Court  here,  and  because 
the  plaintiff  hath  not  the  said  record  now  ready  here  in  Court,  he  is  com- 
manded to  have   the  same  here  on ,  and  that  he   fail  not  at  his  peril, 

and  the  same  day  is  given  to  the  defendant  at  the  same  place. 


t6.  Replication  to  a  Plea  of  "  No  Memorial  f'—That  the  Considera- 
tion  for  the  Annuity  was  not  pecuniary  as  alleged,  (m) 

The  plaintiff,  as  to  the  said plea,  says  that  the  said  writing  obli- 
gatory [or  "indenture"]  was  not  made  or  entered  into  by  the  defendant, 
nor  was  the  said  annuity  granted  upon  or  for  a  pecuniary  consideration 
in  manner  and  form  as  the  defendant  hath  in  his  said  plea  alleged ;  and 
this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


BAIL  BONDS.  (») 


1.  Plea  ; — That  there  was  no  Affidavit  of  Debt,  (o) 

The  defendants,  by their  attorney,  say  that  before  the  issuing  out 

of  the    said  writ  of  capias,  there  was  not  made  any  affidavit  of  the  said 

(I)  This  completes  the  pleadings.  &,c.     Tidd,  9th  ed.  223;  1  Arch.  4tb  ed. 

(m)  See  53  G.  3,  c.  141,  s.  10  ;  Hick  v.  by  Chit.  143  to  145.  How  far  bail  liable, 
Keatfl,4  B.  &  C.  69  ;  6  D.  &  R.  68,  S.  C. ;  id.  484.  Plea  that  the  bond  was  given  for 
Frost  V.  FroBl,  3  B.  &  Ad.  612.  Replica-  case  and  favor,  3  Chit.  PI.  5th  ed.  Li- 
tton that  the  annuity  was  charged  on  free-  Bail  cannot  plead  matters  merely  afibrding 
hold  land  of  equal  value,  &c, ;  Walford  v.  ground  for  equitable  relief  in  reference  to 
Marchant,  2  B.  &,  Ad.  315;  Darwin  v.  the  practice  of  the  Court,  but  should  apply 
Lincoln,  5  B.  &  Al.  444.  to    the    Court    by   motion;    Sampson   i^ 

(n)  The  bail  may,  of  course,  plead  non  Brown,  2  East,  442 ;    Hay  ward  v.  Rib- 

est  factum  if  they  deny  their  execution  of  bans,  4  id.  311 ;  Scholey  v.  Mearna,  7  ii' 

the  bond.     **  Never  was  indebted,"  would  153 ;  Wright  v.  Walmsfey,  2  Camp.  396; 

be  demurrable.     Illegality  of  the  bond  at  Walmsley  r.  Macey,   5  Moore,  168;  Ball 

common  law  or  by  statute  should  be  plead-  v.  Swan,  1  B.  &  Al.  393  ;  notes  infra. 

cd  specially  ;  see  New  Rules.     See  requi-  (o)  A  plea  that  no  affidavit  of  debt  was 

sites  of  ihe  bond  under  23  H.  6,  c.  9,  s.  7,  <<  filed,"  is  bad  on  demurrer ;  a»  filing  is 
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plaintiff's  cause  of  action  against  the  said  [E.  F.]  and  upon  and  for 
which  he  was  arrested  and  holdeu  to  bail  as  aforesaid,  according  to  the 
statute  in  such  case  made  and  provided  ;  and  this  the  defendants  are 
ready  to  verify,  &c. 


2.   Thai  there  was  no  Writ  m  the  original  Action,  (p) 

And  the  defendants,  by their  attorney,  say  that  no  writ  of  capias 

as  fis  in  the  declaration  mentioned,  whereon  the  said  E.  F.  could  pr 
might  be  holden  to  bail,  was  issued  out  of  the  said  Court  in  the  said  ac- 
tion in  the  said  condition  mentioned,  before  the  making  of  the  said  sup- 
posed writing  obligatory  ;  and  this  the  defendant  is  ready  to  verify,  &c. 


3.  Plea  that  the  Bond  was  not  assigned  by  the  Sheriff,  (q) 

The  defendants,  by their  attorney,  say  that   the  said   supposed 

writing  obligatory  was  not,  at  any  time  before  the  commencement  of  this 
writ,  assigned  by  the  said  sheriff  to  the  plaintiff  by  indorsement  in  writing 
made  thereon,  under  the  hand  and  seal  of  the  said  sheriff,  in  the  presence 
of  two  witnesses,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided  ;  and  of  this  the  defendants  put  themselves  upon  the  coun- 
try, &c. 


4.  Plea  that  Bail  was  put  in  and  perfected,  (r) 

The  defendants,  by their  attorney,  say  that  the  said  E.  F.  did, 

after  the  making  of  the  said  writing  obligatory,  to  wit,  within  eight  days 

^ -■!_■■  -  1—1       1-" II ■ 

not  eiseotial   to   the  validity  of  the  pro-  usual  to  plead  that  no  writ   whereon  the 

ceedinn-  Snow  v.  Stevens,  2  DowI.P.  C.  party  could  be  arrested  or  holden  to  bail 

664;  Anowles  v.  Stevens,  1   C.  M.  &  R.  was  ever  issued  in  thcaction,  &c. ;  2  Chit. 

%•    And  a  plea  that  no  '*  proper"  affidavit  PI.  5th  ed.  979 ;  and  see  Guri>ey  v.  Hop- 

wai  made  is  demurrable,  as  matter  of  law  kinson,  1  C.  M.  &  R.  587.    It  was  there 

B&J  thus  be  referred  to  a  jury.     Hume  v.  held  that  the  ball  cannot  set  aside  the  ca- 

Liversidge,  1  C.  &  M.  332.     Replication  pias  aj^ainst  their  principal  for  irregularity 
ui  trespass  that  there  was  410  affidavit  of    in  stating  that  the  action    was  '*  an  action 

debt  sworn  before  the  proper  officer;  Beck  of  trespass  on  the  case  upon   promises." 

V.  Young,3Dowl.P.  C.  281,  282.     As  to  Bail   cantiot  plead   the  principal  wtis  not 

pleading  that  there  was  a  (/tffecftve  affidavit,  arrested;  Taylor  r.   Clow,  1   B.  &  Ad. 

&c.  id.  284,  285,  286.  223 ;  Bates  r.  Pilling,  2  C.  &  M.  375,  per 

(p)  See  forms,  Morgan's  Prec.  504  ;  2  Bay  ley,  J. 

Chit  PI.  979.     Where  there  was  no  writ  (7)  See  form  in  Phillips  ».  Barlow,  6  C. 

or  tber^  is  a  material  variance  in  setting  it  &  P.  781 ;  general   form,  Dawes  v.  Pap- 

oot  in  the   declaration,  the   proper  form  worth,  Willcs  R.  408  ;  2  Saund.  61,  note, 
would  seem  to  be  a  mere  denial  that  the  -  In  Phillips  r.  Barlow,  it  was  decided  by 

?*id  writ  in  the  declaration  mentioned  waa  Vaughan,  J.  that  it  suffices  that  the  sheriff' 

'■■''•d,  concluding  to  the  country.    Where  assign   in  the  presence  of  two  witnesses, 

»«  defence  is  that  the  writ  is  void,  it  would  and  that  they  need  not  attest  as  subscrib- 

perhaps  be,  judicious  to  point   out  in  the  ing  witnesses. 

pl6athe  particular  objection  to  or  defect  in  (r)  It  ha.i  not  been  unusual  to  plead  as  a 

1  j^"*  •  ®<ln»i"iDg  that  it  issued,  and  con-  plea  for  delay,  where  bail  has  been  put  in 

ciQdmg  with  a  verification.    It  has  been  out  not  justified  in  due  time,  &c.  (so  that 
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after  the  execution  of  the  said  writ  on  him,  inclusive  of  the  daj  of  such 
execution,  to  wit,  on  [Sfc]  cause  special  bail  to  be  put  in  for  him  to  the 
said  action  in  the  said  condition  mentioned  in  the  said  Court,  according 
to  the  exigency  of  the  said  writ,  and  the  form  and  effect  of  the  said  con- 
dition, and  thereupon  heretofore,  to  wit,  on  [^c]  according  to  the  exi- 
gency of  the  said  writ  and  the  course  and  practice  of  the  said  Court, 
K.  L.  and  M.  N.  came  into  the  said  Court  in  their  proper  persons,  and 
then  became  pledges  and  bail,  [4*^*  set  out  the  recognizance  as  ante,  436, 
stating  they  became  bail  *'  in  the  said  action  against  the  said  E.  F.  the  same 
being  an  action  on  promiscs,*'a5  the  case  may  6e,]  as  by  the  record  of  the 
said  recognizance  remaining  in  the  said  Court  fully  appears ;  and  this 
the  defendants  are  ready  to  verify  by  the  said  record,  ^s) 


5.  i7epZtca/ton  thereto ; — Nul  THel  Record,  {t) 

And  the  plaintiff  saith  that  there  is  not  any  record  of  the  said  supposed 
recognizance  in  the  said  plea  mentioned  remaining,  <$-c.  proceed  and  con- 
clude with  a  day  to  produce  record,  as  in  Form  2,  ante,  225y  336. 


i  BANKRUPT. 


^Pleas  of  Bankruptcy  in  Debt  are  similar  to  those  in  Assumpsit ;  sec  an- 
te, 247.] 


BILLS  OF  EXCHANGE. 


[  W^e  have  seen  that  the  plea  of  nunquaim  indebitatus  is  not  allowed  to  he 
pleaded  to  a  Count  on  a  Bill  of  Exchange  or  Promissory  Note,  ante,  442, 
note  (a),  and  253,  note  (c).  The  Pleas  will  be  as  in  Assumpsit  on  Bills  and 
Notes ;  see  Analytical  Table. \ 


tho  bond  is  forfeited,)  "  thnt  the  defendant  Austen  v.  Fenton,  1  Taunt.  23;  Loigh  r. 

caused  special  bail  to  be  put  in  for  him  to  Bertles,  6  Taunt.  167;  Tidd,  9th  ed.  317; 

the  said  action  in  tho  said  condition  men-  Ladd  r.  Arnaboldi*,  1  C.  &  J.  97. 

tioned,  according,  &c.  and  this,  &c."     It  (s)  Need  not  be  signed  by  counsel,  ajUe, 

seems  that  whete  bail  have  been  put  in  21,  note  {g). 

and  the  entry  remains  in  the  judge 'scham-  {t)  Or   the  plaintiff  may  conclude  wilb 

bers  or  in  the  bail  book,  the  plaintiff  should,  a  verification   and  require  a  rejoinder,  u 

if  such  a  plea  be  p  leaded,  take  out  a  sum-  in  Lil.  Ent.  498;  see  posT,  459,  note  (^). 
mons  that  the  entry   be  struck  out;    see 
[t449] 


PLEAS,  &c.  IN  DEBT  :— BONDS.  449 


BILL  OF  EXCHANGE  TAKEN  FOR  THE  DEBT. 


[  Tluform  will  he  as  in  Assumpsit ,  ante,  279  to  283,  with  trifling  alt  era- 
tions ;  taking  care  not  to  refer  to  "  promises"  in  the  declaration  ;  and  to 
state  initead  *'  after  the  accruing  of  the  debt,"  4*^'] 


BONDS.Ch) 


1.  To  Debt  on  Money  Bond,  fyc. ; — Flea  of  Payment  according  to 

the  Condition,  {ad  diem.)(v) 

The  defendant,  by. his  attorney,  craves  oyer,  [  (J-c.  05  in  Form  6, 

ante,  444,  setting  out  the  condition  ;  hut  if  the  condition  he  set  out  in  the  dec- 
laration, oyer  need  not  he  crated,  S^cJ^  which  being  read   and  heard,  the 

defendant  saith  that  *  he  did,  on  the  said day  of ,  a.  d. ,  in 

ihe+said  condition  mentioned,  pay  to  the  plaintifl*  the  said  sum  of£ , 

in  the  said  condition  mentioned,  together  with  all  interest  for  the  same, 
according  to  the  said  condition  ;  and  this  the  defendant  is  ready  to  veri- 
fy, dDC. 


2.  PUa  of  Solvit  post  Diem,  in  such  Case.{x) 

The  defendant  [Sfc.  as  in  last  form  to  the  asterisk];  he  the  defendant 
did  after  th^  said day  of ,  a.  d. ,  in  the  said  condition  men- 
tioned, and  before  the  commencement  of  tliis  suit,  to  wit,  on  [df-c.   any 

da^  before  writ],  pay  to  the  plaintiff  the  said  sum   of  <£ in  the  said 

condition  mentioned,  together  with  all  interest  then  due  thereon ;  an^this 
the  defendant  is  ready  to  verify,  &c.(y) 


(tt)  See  ^u;^ro,  titles '<  Annuity,"  "  Bail  lowed'*  to  be    pleaded  together.     But   "a 

Bond-/'  posty    '*  Illegal     Considerations."  plea  of  accord    and  satisfaction,  or  of  re- 

If  the  defendant  deny  his  execution  of  the  lease,  may  be  pleaded   together;  see  Jfeto 

bond  or  rely  on  a  variance,  he  roust  plead  Rules  on  Pleading.     The  above  plea  need 

turn  estfcLCiumj  see  Forms  4  and  6,  aiUef  not  be  signed  by  counsel,  ante,  21,  n.  (g), 

444.    If  ho  rely  on  parent,  he  must  plead  Where  the  declaration   is  on  a  bond   and 

accordingly  as  above.     So   in  the  case  of  assigns  a  breach,  the  defendant  will  mere- 

ptrformance  of  the  condition  in  other  ca-  ly  negative  such  breach,  concluding  to  the 

ses.    If  there  be  a  ^eZ-o^  it  roust  be  plead-  country,  unless  there  be  matter  in  confes- 

ed  specially,  post,  460.     Illegality  of  con-  sion  and    avoidance.     If  a  declaration  in 

aideration.  at  common  law  or  by  statute,  debt  on  a  bond  conditioned  for  the  payment 

must  also   be  pleaded    specially,  see  New  of   the   principal    and     interest,   assign    a 

Rules.    Where  defendant  pleaded  nil  debet  breach  in  non-payment  of  the  principal  on- 

(nunquam  indebitatus)  ioT^ebi  on  bond,  and  ly^  a  pica  is  bad,  specially  demurred  to, 

plaintiff  demurred,  the  Court,  on  motion,  which  avers  payment  of  the  principal  and 

granted  a  concilium  for  argument  the  fol-  interest ;  Bishton  v.  Evans,  2  C.  M.  &  R. 

lowing  day;  Williams  r    Owen,  2  Dowl.  12;  I  Gale,  96. 
PC.83.  (x)  See  preceding  form,  and  note. 

{v)  See  statute  of  Ann.  &c.  cited  antey        (y)  Need  not  be  signed  by  counsel,  an^e^ 

421, 422,  note  (A).     "  Pleas  of  payment  ad  21,  note  (g). 
diem,  and  of  solvit  post  diem  are  not  al- 
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^ 


3.  Beplication  to  a  Plea  of  Payment  post,  or  ad,  Diem. 

The  plaintiff  ["  as  to  the  said plea"j  saith  that  the   defendant  did 

not  pay  to  him  the  plaintiff  the   said    sum  of  £ ,  and  interest  for  the 

same,  as  in  the  said  plea  alleged ;  and  this  the  plaintiff  prays  may  be  in- 
quired of  by  the  country,  dec- 


4.  T%  Debt  on  Bond  (not  assigning  a  Breach)  conditioned  to  per- 
form the  Covenants  in  another  Indenture ; — Plea  of  Performance 

thereof  {z) 

[Crave  oyer  of  the  bond  and  condition^  (a)  as  ante,  444,  Form  6,  setting 
out  the  condition.  If  the  condition  he  merely  to  perform  a  particular  cove- 
nant in  the  indenture,  {b)  it  would  seem  to  be  sufficient  to  proceed  as  follows:] 
And  the  defendant  further  saith  that  in  and  by  the  said  indenture  in  the 
said  condition  mentioned,  and  which  being  in  the  plaintiff ^s  possession, 
the  defendant  cannot  produce  the  same  to  the  said  Court  here,  and 
which  is  sealed  with  the  defendant's  seal,  he  did  covenant  [4*^-  setting  out 
the  covenant  in  question]  ;  and  the  defendant  avers  that  he  did  [S^c.  show- 
ing performance  of  the  covenant  and  concUtion]  according  to  the  said  cove- 
nant and  the  said  condition  ;  and  this  the  defendant  is  ready  to  verify. 


5.  To  Debt  on  Bond  of  Indemnity,  fyc.  within  Stat,  8  4"  9  Wm.  3 ; — 
Plea  of  Performance  of  the  Condition,  no  Breach  being  assigned 
in  the  Declaration,  {c) 

The  defendant,  by his  attorney,  craves   oyer   l^c.   as  ante,  444, 

Form  t6,]  and  it  is  read  to  him  [^r.]  which  being  read  and  heard,  the 
defendant  saith  that  he  did  \^c:  aver  performance  of  the  whole  of  the  con- 
dition in  the  words  thereof,  showing  the  day  of  performing  particular  acts  to 
be  done,  <^c.]  according  to  the  said  condition  ;  and  this  the  defendant  is 
ready  to  verify,  &c. 

(z)  See  ante,  422,  note  (A).     Or  matter  mance  of  all    the  defendant's  covenantB 

in  excuse  of  performance  may  be  pleaded  ;  should  be  averred  where   the  condition  is 

as  the  non-performance  of  a  condition  pre-  general  for  performance  of  defendant's  ro- 

cedent,  ^lu:.  venants,  &^. ;  see  1  Saund.  52,  8,  it;  2 

(a)  Oyer  cannot   be  craved   of  the  in-  Saund.  409;  2  Chit.   Plead.  5th  ed.  986, 
denture,  but  the  Court  or  a  judge  would,  if  987  ;  Kerry  v.  Baxter,  4  East,  U44,  345. 
necessary,  compel  plaintifl'  to  give  a  copy.  (c)  ^nte^  422,  note  (A)  ;  2  Saund.  409, 

(b)  The    whole   indenture    should    in     410,  note  3;  1  Saund.  116,  note  1. 
strictness  be  set  out,  and  certainly   perfor- 
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6.  RepliciUion  to  a  Plea  of  Performance,  assigning  a  Breach,  ac- 
cording to  the  Statute  ofSfy9  fVm.  3,  none  being  assigned  in  De- 
claration, (d) 

The  plaintiff,  as  to  the  said plea  saith  that  [The  allegations  must 

depend  on  the  nature  of  the  bond.  If  it  be  an  annuity  bond,  and  defend- 
ant has  pleaded  '^that  he  always  well  and  truly  paid  the  said  annuity  as 
and  when  the  same  became  due,"  Slc,  the  repHcation  will  be  '*  that  although 
the  said is  still  living,  yet  the  plaintiff  saith  that,"  &c.  showing  ar- 
rears, as  antCi  417,  concluding  with  a  verification  ;  see  De  la  Rue  v.  Stew- 
art, 2  New  R.  362.  If  the  bond  be  for  fidelity  of  a  clerk,  ^c.^  the  repli- 
cation, in   assigning  a  breach,  should  show  **  that  he  was  retained,   &.c. 

from to ,  and  that  although  during  that  time  he  from  time  to 

time  received  moneys,"  &c«  using  the  words  of  tlie  condition,  "yet  he 

did  not  pay  or  account,"  &c.  although  requested,  &c.  and  £ remains 

unpsud,  &.C.  ;  see  ante,  425,  Form  3.  If  the  bond  be  a  mortgage  bond 
within  the  statute  (see  ante,  423,  note  {h), )  and  the  condition  be  only  for 
payment  of  the  money,  and  the  substance  of  the  plea  be  performance  by 
payment    thereof,  the   replication    may  simply  be,  **  that  defendant    did 

not  pay  or  cause  to  be  paid  to  the  plaintiff  the  said  sum  of  £ ,  and 

interest,  or  any  part  thereof,  as  in  the  said plea  alleged ;  and  this 

the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c."  Darbyshire 
V.  Butler,  5  Moore,  198 ;  Turner  v.  M'Namara,  2  Chit.  R.  697.] 


7.  Suggestion  of  Breaches  on  the  Roll,  according  to  the  Statute  8  fy 

9  Wm.  3.  {e) 

{^Proceed  (IS  in  the  form  of  the  entry  of  the  judgment  by  default,  T.  Chit, 
Porms,  389,  No.  2;  on  demurrer,  id.  360,  No.  16  ;  or  on  nul  tiel  record,  id. 
374,  No.  22,  respectively,  according  to  the  nature  of  the  judgment,  and  then 

state  such  judgment,  S^c,  thus  :]  Wherefore  on  the day  of ,  a.  d. 

[day  of  signing  interlocutory  judgment],  the  plaintiff  ought  to  recover 

against  the  defendant  his  said  debt,  and  also  his  damages  which  he  hath 
sustained  as  well  on  occasion  of  the  detaining  the  said  debt  as  for  his  costs 
and  charges  by  him  about  his  suit  in  this  behalf  expended ;  and  hereupon 
the  plaintiff,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  suggests  and  gives  the  Court  here  to  understand  and  be  inform- 
ed that  fthe  said  writing  obligatory  was  made  subject  to  a  certain  condi- 
tion thereunder  written,  whereby,  af\er  reciting  that  [^c.  state  the  recitals 
in  the  past  tense],  it  was  declared  that  the  condition  of  the  said  writing 
obligatory  was  such  that  if  [Sf'c.  state  the  condition  in  the  past  tense],  ashy 
the  said  writing  obligatory  fully  appears  [then  state  the  breaches  thus :] 
nevertheless  for  suggesting  a  breach  of  the  condition  of  the  said  writing 

W  See  antejA22j  n.  {h),  as  to  assigning    ute. 
orsaggestine  broaches,  6lc  under  the  stat-         (e)  ^nle,  422,  n.  (A). 
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obligatory,  the  plaintiBT,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  suggests  and  gives  the  Court  here  to  understand  and 
be  informed,  that  the  defendant  did  not  nor  would  [4*^*  state  the  breaehj 
and  if  there  be  two  or  nwre  breaches^  state  them  thus  .*]  ,and  the  plaintiff, 
for  suggesting  a  further  breach  of  the  said  condition  of  the  said  writing 
obligatory,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  further  suggests  and  gives  the  Court  here  to  understand  and  be 
informed  that  [^c.  state  the  further  breach;  conclude^  stating  the  award 
of  the  writ  of  inquiry^  as  in  the  form  T»  Chit,  Forms,  408,  No.  1,  except 
that  instead  of  the  words  "breaches  assigned,"  say  "breaches  suggested." 


BRIBERY. 


[See  Declaration,  &c.  ante,  426,  and  New  Rules  as  to  Pleas  in  Debt, 
ante,  442,  n.  (a).  It  would  seem  to  be  necessary  to  deny  specially  any 
of  the  matters  stated  in  the  inducement,  if  not  admitted.  "Not  guilty  of 
the  said  supposed  offence,*'  concluding  to  the  country,  might  suffice ;  see 
ante,  443,  n.  (a).     But  perhaps  the  proper  form  of  plea  in  denial  of  the 

offence  would  be,  "  that  defendant  did  not  corrupt  the  said to  give 

his  vote  at  the  said  election,  in  manner  and  form  as  the  plaintiff  hath  al- 
leged," concluding  to  the  country.  If  the  defendant  deny  that  the  party 
said  to  be  corrupted  had  a  right  to  vote,  he  should  specially  traveirse  the 
fact.] 


COVERTURE. 


[See  Forms  in  Assumpsit,  ante,  291  ;  sfate  in  debt  that  defendant  was 
married  "at  the  time  of  the  making  the  said  contracts"  [or  "indenture"] 
"in  the  declaration  mentioned,"  (as  the  case  may  be)  instead  of  "mak- 
ing the  said  promises,"  &.c.] 


ESCAPE. 


[See  the  provisions  of  the  New  Rules  as  to  Pleas  in  Debt,  ante,  442, 

• 

note  (a),  and  post,  "  Case,  Pleas  in : — Escape."  If  the  judgment  or  writ 
in  debt  tagainst  the  sheriff  for  an  escape,  on  final  process,  (see  4znte  427), 
be  denied,  the  plea  should  be  nul  tiel  record  ob  to  the  judgment;  see 
Form  1,  post,  445.  If  the  defendant  deny  the  Writ,  he  should  plead 
that  the  "  said  supposed  writ  of  ca.  so.  was  not  sued  or  prosecuted  out  of 
the  said  Court  in  manner,  &c.,  and  of  this,"  &,c.  (see  ante,  447,  Form  2). 
[1463] 
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The  arrest  may  be  denied  thus  :  **  that  he  the  defendant  did  not  take  or 
arrest  the  said  E.  F.,  or  have  or  detain  him  upon  or  bj  virtue  of  the 
said  writ,  as  in  the  declaration  alleged ;  and  of  this  the  defendant 
puts  himself  upon  the  country,"  &c.  The  escape  may  be  denied  thus  : 
**  saith  that  he  did  not  suffer  or  permit  the  said  E.  F.  to  escape  or  go  at 
large,  as  in  the  declaration  alleged,"  concluding  to  the  country.  Mat- 
ters in  justification  or  confession  and  avoidance  of  the  charge  of  escape 
must  be  pleaded  specially,  concluding  with  a  verification.] 


EXECUTORS. 


[In  general  the  Pleas  in  Assumpsit,  ante^  294  to  303,  will  apply  in  ac- 
tions of  debt.  In  an  action  of  debt  on  simple  contract  against  an  execu- 
tor stating  that  the  deceased  was  indebted,  the  plea  denying  the  debt 
would  of  course  be,  that  **  the  said  E.  jP."  (the  testator)  "  never  was  in- 
debted as  in  the  declaration  alleged."  In  actions  by  executors,  the  plea 
would  be  exactly  as  antcy  442,  Form  1.]  , 


FRAUD,  (f) 


I .  Plea  of  Fraud  to  Debt  on  SpedaUy. 

The  defendant,  by Ids  attorney,  saith  that  tlie  said  supposed  in- 
denture \or  '*  writing  obligatory,"  <^c.^  was  obtained  from  him  by  the 
plaintiff  and  others  in  collusion  with  him,  by  fraud,  covin,  and  misrepre'* 
sentation  ;  and  this  the  defendant  is  ready  to  verify. 


2.  The  like  in  Debt  on  Simple  Contract,  (g) 

And  for  a  further  plea  in  this  behalf  the  defendant  saith  that  the  plain- 
tiff caused  and   induced  him   the  defendant  to  make  and   enter  into   the 

««id  agreement  and  contract  in  the  declaration  [or  " count"]  mention- 

c<l»  and  to  incur  the  said  supposed  debt  through  and  by  means  of  the 
fraud,  covin,  and  misrepresentation  of  the  plaintiff  and  others  in  collu- 
sion with  him  ;  and  this  the  defendant  is  ready  to  verify,  &c. 

(/)  Fraud  mast  be  pleaded  specially  in  defeDdant   by  the  plaintiiT  and  others  in 

pleases.    This  general  form  or  plea  suf-  collusion  with   him,  by  fraud,  covin,  and 

fices;    ant6y  305,   note  (r).       Danger   of  misrepresentation,  as  in  the  said  plea  al- 

showing  the  fraud  specially,  Took  v.  Tuck,  leged,"  concluding  to  the  country. 
4  Blng    227 ;  9  B.  A,  C.  444,  S.  C.     The        {g)  See  plea  and  replication,  ante,  304, 

f«phcaiion  would  be,  that  "  the  said  writ-  305. 
ing  obligatory  was  not  obtained  from  the 
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t  FRAUDS,  STATUTE  OF. 


[See  Pleas  in   Assumpsit,  ante,  305  and  376.     In   debt,  state  that  the 
contract  (not  *'  promise*')  was  not  in  writing,  &c. 


HUSBAND  AND  WIFE. 


[Sec  Pleas  in  Assumpsit,  ante,  312.  In  debt  against  husband  and  wife, 
to  recover  a  simple  contract  debt  incurred  by  the  wife  before  marriage, 
the  plea  denying  the  debt  would  be  "  that  the  said  E.  [the  wife]  never 
was  indebted,"  &rC. 


GAMING. 


[Sec  effect  of  Pleas  in  Debt,  ante^  442,  note  (a).  It  would  seem  to  be 
proper  in  a  qui  tarn  action  for  gaming,  see  Declarations,  ante,  429  to  430, 
to  deny  specially  that  defendant  "  did  jiot  win  of  the  said ,  by  play- 
ing at  the  said  game,  the  said  sum  of  £ ,  or  any  part  thereof,  in  man- 
ner and  form,"  &.c.  See  Pleas  in  Assumpsit,  that  the  consideration  for 
a  bill  was  money  won  at  play,  ante,  306,  307 ;  but  since  5  &  6  Wm.  4, 
c.  41,  see  Addenda,  it  is  necessary  to  aver  in  the  plea,  where  an  indorsee, 
not  the  winner,  is  the  plaintiff*,  that  he  took  with  notice,  or  without  con- 
sideration. 


ILLETSAL  CONSIDERATION.  (A) 


1.  Plea  to  Debt  on  Bond ; — That  it  was  given  in  consideration  of 

iUicU  cohabitation,  {h) 

The  defendant,  by his  attorney,  saith  that  the  said  writing  in  the 

said  declaration  mentioned  was  executed  and  delivered  by  him  the  defend- 
ant to  the  plaintiff",  in  consideration  of  her  then  agreeing  with  him  un- 
lawfully and  immorally  to  cohabit  and  commit  fornication  with  him  the 


(h)  It  is  necessary  to  plead  this  special-  Chit.  juD.  Contr.  2d  ed.  51&— 518.   See  tit* 

ly  in  debt  on  specialty  or  simple  contract ;  "  Gaming,*'  "  Usury,"  and  **  Pleas  in  As- 

see  antef  442,  n.  (a).    See,  as  to  the  ille-  sumpsit,    Analytical  Table, 
gality  of  a  bond,  ^c.  of  the  above  nature, 


pleas;  &c-  in  debt  :— judgment.  454  a 

defendant,  and  for  no  other  consideration  whatever  ;  and  this  the  defend- 
ant is  ready  to  yenfy,  &c. 


t^.  Replication  thereto. 

The  plaintiflT  saith  that  the  said  writing  obligatory  was  not  made,  or 
executed,  or  deUvered  by  the  defendant  upon  or  for  the  supposed  unlaw- 
ful consideration  in  the  said  plea  mentioned,  as  therein  alleged  ;  and  this 
the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


INFANCY. 


[See  plea  of  infancy  in  assumpsit  or  debt,  and  replication,  &c.,  ante, 
314  to  316.  In  debt  on  specialty,  the  form  would  be  that  defendant  was 
an  infant,  '^  at  the  time  of  making  the  supposed  indenture,"  &,c.] 


INSOLVENT  ACT. 


[Plea  of  Insolvent  Debtor's  Act,  in  debtj  ante,  317.] 


JUDGMENT,  (t) 


1 .  Pka  of  nul  tiel  Record  to  Debt  on  Judgment,  (k) 

The  defendant  saith  that  there  is  not  any  record  of  the  said  supposed 
recovery  in  the  said  declaration  mentioned  remaining  in  the  said  Court 
here,  [(w  **  the  said  Court  of  — »"]  as  in  the  said  declaration  alleged  ; 
and  this  the  defendant  is  ready  to  verify,  dz^c.  (0 


2.  Replicationy  that  there  is  a  Record  of  the  Judgment, — where  it  was 

recovered  in  another  Court. 

And  the  plaintiff  saith  that  there  is  such  a  record  of  the  said  judgment 

remaining  in  the  said  Court  of ,  at  Westminster,  aforesaid,  as  he  hath 

above  alleged ;  and  this  the  plaintiff  is  ready  to  verify  by  the  said  record, 


(i)  PavmoDt  may  be  pleaded,  4  Ann.  c.  set  it  aside. 

16,  B.  12.     See  Forms,  arUey  449,  which  (k)  "  Never  was  indebted"  would  be  bad 

may   readilj  be  appiied.     Accord  and  sat-  on  demurrcri  except  to  debt  on  a  foreign  or 

isfaction    cannot    be    pleaded;     Drake  v.  Irish  jadgment|Or  judgment  here   not  of 

Mitchell, 3  East,  251;  see   further  Com.  record. 

Dig.  Pleader,  2  W.  13.     Where  the  jadg-  (0    This  plea  need    not  be  signed  by 

ment  is  irregular  the  course  is  to  apply  to  counsel ;  ante,  21,  note  (g).     * 
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when,  where,  and  in  such  manner  as  the  Court  here  shall  order,  direct 
and  appoint ;  and  he  prays  that  the  said  record  may  be  seen  and-inspect 
ed  by  the  Court  here ;  and  because  the  plaintift*  hath  nof  the   said  record 

now  here  in  Court,  it  is  commanded  that  he  have  the  same  here  on 

the day  of  t ,  and  that  he  fail  not  at  his  peril ;  the  same  day  is 

given  to  the  defendant  at  the  same  place. 


3.  The  like,  whet^e  the  Judgment  was  recovered  in  the  same  Court. 

And  the  plaintiff  saith  that  there  is  such  a  record  of  the  said  recovery 
remaining  in  the  said  Court  here  as  he  hath  above  alleged,  and  this  the 
plaintiff  is  ready  to  verify  by  the  said  record  as  the  Court  shall  direct ; 
and  he  prays  that  the  said  record  may  be  seen  and  inspected  by  this  Court 
here ;  and  because  the  Court  is  not  yet  advised  what  judgment  to  give  in 

the  premises,  a  day  is  given  to  the  said  parties  here,  until  the day  of 

next,  to  hear  the  judgment  of  the  said  Court  thereupon,*  dtc.    [This 

concludes  the  pleadings. 


4.  To  a  Declaration  in  Debt  on  a  Judgment ; — a  Plea  thai  the  same 
was  satisfied  by  the  Plaint^  taking  the  Defendant  in  Execution 
on  a  ca.  sa.  issued  thereon,  (m) 

And  the  defendant,  by his  attorney,  says  that  after  the  recovery  of 

the  said  judgment,  and  before  the  commencement  of  this  suit,  to  wit,  on 
[^c]  the  plaintiff  for  obtaining  satisfaction  of  and  upon  the  said  judg- 
ment, sued  and  prosecuted  out  of  the  Court  of  our  lord  the  king  at  West- 
minster a  certain  writ  of  our  lord  the  king,  called  a  writ  of  capias  ad  sat- 
isfaciendum, against  the  said  defendant,  directed  to  the  sherifl' of  Middle- 
sex, and  dated  at  Westminster  on  the  day  and  year  last  aforesaid,  by 
which  said  writ  our  said  lord  the  kigg  commanded  the  said  sheriff  that 
he  should  take  the  defendant  if  he  should  be  found  in  his  bailiwick,  and 
him  safely  keep,  so  that  the  said  sheriff  should  have  his  body  before  the 
justices  at  Westminster  immediately  after  the  execution  of  the  said  writ, 
to  satisfy  the  plaintiff  the  damages,  and  costs,  and  charges  so  recovered; 
by  virtue  of  which  said  writ  the  said  sheriff  afterwards,  and  before  the 
return  thereof,  and  before  the  commencement  of  this  suit,  to  wit,  on 
l^c.]  and  within  his  bailiwick,  as  such  sheriff,  took  and  arrested  the  de- 
fendant by  his  body,  and  kept  and  detained  him  in  custody  and  in  execu» 
tion  under  and  by  virtue  of  the  said  writ,  and  for  the  cause  therein  speci- 
fied, for  a  long  time,  to  wit,  twenty  days  ;  and  this  the  defendant  is  ready 
to  verify,  &c. 


(m)  See    M'Cormick  r.  Mellon.  1  C.  M.  A  R.  525  j  infrci,  note  (n). 
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5,  Replication^   that  the  Ca.  sa.  was  irregular,  wherefore  Defendant 
was  discharged  out  of  Custody  by  a  Judged s  order,  (n) 

And  the  plaintiff,  as  to  tlie  plea  of  the  defendant  by  him  .above  plead- 
ed, saith  that  afterwards,  and  whilst  the  defendant  was  kept  and  detained 
in  custody  tand  in  execution,  under  and  by  virtue  of  the  said  writ  of  ca- 
pias ad  satisfaciendum  afforesaid,- to  wit,  on  [4*c.]  the  defendant  applied 
to  and  obtained  a  certain  order  of  Sir  James  Allan  Park,  Knight,  one  of 
his  majesty's  justices  of  the  Bench  at  Westminster,  whereby  it  was  order- 
ed by  the  said  Sir  James  Allan  Park,  that  the  defendant  should  be  dis- 
charged out  of  the  said  custody  of  the  said  sheriff  as  to  the  said  action 
for  an  irregularity,  to  wit,  an  irregularity  then  alleged  by  the  defendant 
to  have  taken  place  in  respect  of  his  having  been  before  taken  in  execu- 
tion in  the  said  action,  and  discharged  for  irregularity,  and  which  said  or- 
der of  the  said  Sir  James  Allan  Park  was  as  follows,  that  is  to  say,  "  Up- 
on hearing  the  counsel  and  attorneys  or  agents  on  both  sides,  I  do  order 
that  the  defendant  be  discharged  out  of  the  custody  of  the  sheriff  of 
Middlesex,  as  to  this  action,  for  irregularity,  he  having  been  previously 
taken  in  execution  in  this  cause  and  discharged,  defendant  undertaking 
to  bring  no  action.  Dated  this  9th  day  of  May,  1834.'*  And  the  plain- 
tifT  avers  that  the  defendant  was  then  accordingly,  in  pursuance  of  the 
said  action,  discharged  out  of  the  custody  aforesaid,  and  from  the  said 
execution,  under  and  by  virtue  of  the  said  writ,  for  an  irregularity  in  re- 
spect of  th^  said  writ,  and  for  no  other  cause  whatever ;  and  this  the. 
plaintiff  is  ready  to  verify,  &c. 


JUDGMENT  RECOVERED. 


[Plea  of,  in  Debt,  ori^e,  334.] 


LANDLORD  AND  TENANT. 


[See  Pleas,  &^c.  ante^  336  to  345,  which  may  readily  be  adapted.     See 
post^  "Use  and  Occupation,"  "Covenant,  Pleas  in,"  "Landlord."] 

(n)  M'Cormick  v,  MeltoD,  1  C.  M.  A  R.  faction  of  the  judgment;  and  that  the  set- 

525.    Ii  was  held  that  a  writ  of  c«.  sa.  sot  ting  out  a  judge's  order  in  pleading  is  not 

aside  for  irregularity  is  a  nullity,  and  the  upon  demurrer  to  be  taken   as  an  admis- 

taking  the  defendant  under  it  is  no  satis-  sion  of  the  facts  stated  in  the  order. 
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LIMITATIONS,  STATUTE  OF. 


[The  plea  of  the  statute,  and  replication,  in  debt  on  simple  contract, 
will  be  precisely  similar  to  those  in  assumpsit ;  see  ante,  345.  In  debt 
on  a  deed  or  specialty  or  recognizance,  or  on  an  award,  or  on  a  statute 
by  a  party  grieved,  the  plea  will  be  founded  on  the  statute  3  dz:.  4  W.  4, 
c.  42,  8.  3.] 


NONJOINDER  OF  A  PLAINTIFF. 


[The  form  in  assumpsit,  ante,  361,  will  apply  in  debt  on  simple 'con- 
tract.] 


tPARTNERSHIP  OF  PLAINTIFF  AND  DEFENDANT. 


[The  form  in  assumpsit,  ante,  362,  will  apply  in  debt  on  simple  contract.] 


PAYMENT— PLEAS  OF  PAYMENT,  AND  OF  PAXJUENT  INTO  COURT. 


[The  forms  in  Assumpsit  contain  the  necessary  alterations  for  pleas  in 
Debt  on  simple  contract,  ^c.  ante,  363  to  372.  Avoid  stating  '*  pro- 
mises" in  alluding  to  the  declaration.  Payment  to  debt  on  bond,  anttt 
449,  450 :  to  debt  on  judgment,  ante,.  445,  note  (t)»] 


PROMISSORY  NOTES. 


[See  ante,  449,  title  Bills  ;  and  forms  of  pleas  in  assumpsit  on  Notes, 
372,  373,  which  will  apply  to  debt  on  notes  where  debt  lies  thereon.] 
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RECOGNIZANCE  OF  BAIL.(o) 


I.  Plea  that  there  was  no  Capias  ad  Satisfaciendum  against  the 

PrincipaL{p) 

The  defendants  say  that  no  writ  of  capias  ad  satisfaciendum  M^as  sued 
or  prosecuted  out  of  the  said  Court  here  against  the  said  E.  F.  upon  the 
said  judgment  at  any  time  afler  the  recovery  of  the  said  judgment  and 
before  the  commencement  of  this  suit ;- and' this  the  defendauts  are  ready 
to  verify,  &c. 


t2.  RepliccUion  that  there  was  a  Ca,  sa.  against  the  Principal. 

The  plaintiff  saith  that  the  plaintiff,  aAer  the  recovery  of  the  said  judg- 
ment and  before  the  commencement  of  this  suit,  to  wit,  on  [<$*c.]  sued  and 
prosecuted  out  of  the  said  Court  a  certain  writ  of  our  said  lord  the  king, 
called  a  capias  ad   satisfaciendum,  upon  the  said  judgment   against  the 

said  E.  F.,  directed  to  the  sheriff  of ,  (being  the  county  in  which  the 

venue  in  the  said  action  against  the  said  E.  F.  was  laid,)  by  which  said 
writ  our  said  lord  the  king  commanded  the  said  sheriff,  [set  out  torit  in 
past  tense^]  which  said  writ  afterwards  and  before  the  said  return  thereof, 

to  wit,  on  [^'^^.j  was  delivered  by  the  plaintiff  to ,  esquire,  who  then 

and  from  thenceforth  until  and  at  and  after  the  time  when  the  said  writ 

was  returned,  was  sheriff  of aforesaid,  to  be  executed  in  due  form 

of  law ;  and  afterwards,  according  to  the  course  and  practice  of  the  said 
Court,  to  wit,  on  [S^c.  the  day  the  tprit  was  returnedy^  before  our  said  lord 
the  king  at  Westminster  came  the  plaintiff  in  his  own  proper  person,  and 

the   said   sheriff,  to  wit, ,  esquire,  on  that  day  returned   to  the  said 

Court,  at  Westminster  aforesaid,  on  the  said  writ,  that  the  said  E.  F.  was 

not  found  in  his  baihwick,  as  by  the  said  writ  of  capias  ad  satisfaciendum 

I  ^         -I . 

(o)  The  defendant  may  plead  nul  tiel  thereon,  see  ante,  447,  note  (p),  but  is  sub- 
record,  see  pleas  and  replications,  an£«i  stantially  bad  (as  not  directed  to  the  sheriff 
4o5,  and  456,  which  will  apply,  using  the  of  the  county  in  which  the  venue  in  the 
word  "  recognizance'*  instead  of  *'  recove-  original  action  was  laid,)  it  has  been  con- 
ry."  Plea  of  the  death  of  the  principal  sidered  that  defendant  may  plead  that  no 
lyefore  the  bail  were  fixed  ;  3  Chit.  PI.  5th  writ  of  ca.'  sa.  was  duly  issued,  &c.  and 
ed.  995,  1183;  Wilson  v.  Hodges,  2  East,  may  rejoin  the  defect ;  Dudlow  v,  Watch- 
312.  The  defendant  cannot  plead  a  mere  orn,  16  East,  3:1.  But  the  more  correct 
trre^ic/ari^y  in  practice ;  Cherry  v.  Powell,  course  would  perhaps  be  to  -pltad  ''that 
1  D.  dt  R.  50 ;  Sandon  v.  Proctor,  7  B.  &  there  was  no  other  writ  than  the  writ 
C.  800;  see  ante^  447,  notes  (n),  {p).  after-mentioned,  and  that  on  6lc.   plaintitf 

(p)  See  Tidd,  9th  ed.  1097;  1  Arch,  by  issued  a  writ,  &c.  on   the  judgment,  but 

Chit.  4th  ed.  500;  Dudlow  v.  Watchorn,  the  same  was  not  directed  to  the  sheriff  of 

16  East,  39;  Cherry  v.  Powell,  1  D.  &  R.  the  county  in  which  the  venue  in  the  said 

50 ;  Sandon  v.  Proctor,  7  B.  &  C.  800 ;  action  against  the  said  E.  F.  was  laid,  to 

Beck  r.  Young,  3  Dowl.  P.    C.  291,  284,  wit,  the  sheriff  of —^-,  but  was  directed 

286.     Where  the  objection  is  that  the  ca.  to  the  sheriff  of  the  county  of ,"  con- 

sa.  is  not  merely  irregular  in  practice,  in  eluding  with  a  verification ;  see  antCy  447, 

form  or  in  reference  to  the  proceedings  notes  (n).  (o),Cp);  445,  note  (t). 
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and  the  return  thereof,  duly  affiled  and  remaining  of  record  in  the  said 
Court  [of  our  said  lord  the  king  before  the  king  himself,]  more  fully  ap- 
pears ;  and  this  the  plaintiff  is  ready  to  verify  by  the  said  record,  and  he 
prays  [cj-c.  ptQceed  with  prayer  of  inspection  and  day  to  produce  record^  ^-c. 
as  fifitc,  456,  Form  3,  note  (g). 


RELEASE. 


[See  forms  in  Assumpsit,  which   point  out  the  necessary  alterations  in 
Debt  on  simple  contract,  ante,  374,  375.] 


Plea  of  Release  to  Debt  on  Bond.(r) 

And  the  defendant,  by his  attorney,  saith  that  after  the  making  of 

the  said  writing  obligatory  in  the  said  declaration  mentioned,  and  before 
the  commencement  of  this  suit,  to  wit,  on  [Sfc]  the  plaintiff,  by  his  cer- 
tain deed  sealed  with  his  seal,  and  now  shown  to  tlie  said  Court  here,  re- 
leased and  discharged  the  said  defendant  of  and  from  the  said  writing 
obligatory,  and  all  actions,  claims  and  demands  in  respect  thereof,  [sei^ 
ting  out  the  operative  part  of  the  deed] ;  and  this  the  defendant  is  ready  to 
verify,  &c. 


f  REPLEVIN  BOND.  (5) 


3.  Plea  to  a ,  Declaration  on  a  Replevin  Bond ; — That  it  was  taken 
by  a  Person  not  duly  deputed  by  the  Sheriff  for  the  Purpose,  (t) 

And  the  defendants,  by  J.  W.  their  attorney,  say  that  the  said  suppo* 
sed  waiting  obligatory  in  the  said  declaration  mentioned,  was  taken  from 
them  the  defendants  in  the  name  of  the  sheriff  of  the  said  county  of 
Carmarthen,  by  one  M.  G.,  under  color  and  pretence  that  the  said  M.  G. 
was  then  the  deputy  of  the  said  sheriff  of  the  said  county,  but  that  at  the 
time  of  the  taking  thereof  the  said  sheriff  had  not  deputed,  appointed  or 
proclaimed  the  said  M.  G.  as  the  deputy  of  him  the  said  sheriff,  nor  had 

{q)  That  this  course  is  correct,  and  tbat  nul  tiel  record,  ante,  445,  Form  1,  if  the 

there  need  not  be  a  rejoinder,  see  Jackson  declaration  show  a  judgment  in  the  reple- 

V.  Wickes,  7  Taunt.  30 ;  2  Marsh.  R.  354,  vin  suit*    If  tiie  bond  be  conditioned   to 

8.  C.  prosecute  without  deldy,  end  no  judgment 

(r)  8eo  Cocks  v.  Nash,  9  Bing.  342 ;  2  against  the  principal  is  shown,  they  may 

M.  &,  Sc.  435,  S.  C.  plead  a   prosecution  of  the  replevin  suit 

{s)  The  bail  may  pUad  non  est  factum,  without  delay  ;  see  form,  Sue,  Harrison  v. 

as  ante,  443,  if  they  deny  their  execution  Wardle,  bB.  Sc  Ad.  148;  anU,  437. 

of  the  bond.     Nunquam  indebitatus  would  (t)  Seel   d^  2  Ph.   He  M.  c.   12,  8.3; 

be  bad  on  demurrer.    They  may  also  plead  Griffiths  v.  Stevens,  1  Chit.  R.  196. 
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the  said  M.  G.  then  any  authority  in  the  said  sheriff's  name  to  make  re- 
)>]evies  and  deliverance  of  distresses,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  without  this  that  the  said  D.  L.,  so  heing 
sheriff  of  the  said  county  of  Carmartlien,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  took  from  the  defendants  the 
supposed  MTiting  obligatory  in  the  said  declaration  mentioned,  in  manner 
and  form  as  the  plaintiff  hath  above  in  his  said  declaration  in  that  behalf 
alleged ;  and  of  this  the  defendants  put  themselves  upon  the  country,  &,c. 


SALE  OF  GOODS. 


[See  form  of  plea  denying  the  debt,  ante,  442.  The  forms  of  pleas  in 
Assumpsit^  ante,  376  to  384,  in  actions  for  goods  sold,  may  readily  be 
adapted  to  pleas  in  Debt,  omitting  the  word  **  promises,"  and  substituting 
the  term  "  contract"  or  **  debt,"  in  alluding  to  the  declaration.] 


SET-OFF.  (w) 


Plea  of  Set-off  to  Debt  on  Bond,  (x) 

The  defendant,  by his  attorney,  saith  that  at  the  time  of  the  com- 
mencement of  this  suit  there  was  due  and  owing  from  the  defendant  to 
the  tplaintiff  upon  the  said  supposed  writing  obUgatory,  by  the  said  con- 
dition thereof,  for  the  principal  and  interest  in  the  said  condition  mention- 
ed, a  certain  sum  of  money,  to  wit,  the  sum  of  £ (y) ;  and  the  de- 
fendant further  says  that  the  plaintiff,  before  and  at  the  time  of  the  com- 
mencement  o#  this  suit,  was    and  still  is    indebted   to  the  defendant  in  a 

lage  sum    of  money,  that  is  to  say,  the  sum  of  £ for  [^c  state  the 

subject-matter  of  set-off,  see  ante,  388,]  which  said  sum  of  money  so  due 
and  owing  from  the  plaintiff  to  the  defendant  is  wholly  unpaid,  and  ex- 
ceeds the  tnoney  so  due  and  owing  from  the  defendant  by  virtue  of  the 
said  condition  of  the  said  supposed  writing  obligatory,  and  which  said 
sum  of  money  so  due  and  owing  from  the  plaintiff,  or  so  much  thereof  as 
shall  be  necessary  in  this  behalf,  he  the  defendant  is  ready  and  willing 
and  offers  to  set-off  and  allow  against  the  said  sum  of  money  so  remain- 
ing due  and  payable  by  the  condition  of  the  said  writing  obhgatory,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provided  ;  and 
this  the  defendant  is  ready  to  verify. 

(if)  A  plea  of  set'off  in  debt  on  »imple         (z)  See  statute,  8  G.^,  c.  24,  s.  5,  a/ite, 
contract  i»  ananfe,  387,  Form  1  ;  see  other    387,  note  (m),  which  gives  this  plea, 
forms  and  notes  there.  (y)  The  precise  sum  due,  or  else  plaintiff 
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Replication  thereto, 

[If  the  plaintiff  do  not  claim  more  on  the  bond  than  the  sum  stated  in  the 
pica  to  be  due  thereon,  he  should  deny  the  set-off  as  in  the  form^  antcy  389, 
For  in  2.  If  the  plaintiff  claim  more  on  the  bond  them  the  €tmou7it  stated  by 
defendant  to  be  due  thereon,  the  replication  should  be,  [see  infra,  note  (y)i\ 
^'  that  before  and  at  the  time  of  the  commencement  of  this  suit,  there  was 
and  still  is  due  and  owing  from  the  defendant  to  the  plaintiflf  for  and  on 

account  of  the  said  sum  of  £ and  interest,  in  the  said  condition  of 

the   said  writing   obligatory   mentioned,  a  much  larger  sum  of  money 

than  the   said  sum  of  £ in  the  said  plea  mentioned,  to  wit,  the  sum 

of  £ ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  coun- 
try, &c."] 

STATUTES,  DEBT  ON. 


[Pleas  in  actions  oh,  see  ante,  442,  note  (a) ;  see  titles,  '*  Gaining,"  "Il- 
legal Consideration,"  "Limitations,"  "Usury." 


rn 


TENDER,  (r) 


\^Nunquam  indebitatus,  or  other  plea,  except  as  to  the  sum  tendered,  see  an* 

)  te,  396,  397.]     And  as  to  the  said  sum  of  £ ,  parcel  &c.  the  defend- 

^  ant  says  fthat  the  plaintiff  ought  not  to  have  or  maintain  his  aforesaid 

action  thereof  against  him  to  recover  any  damages  by  reason  of  the  non- 

..  payment  of  the  said  sum  of  £ ,  parcel  &c.,  because  he  says  that  the 

^  said  defendant,  at  the  time  when  the  said  sum  of  £ ,  parcel  &c.  be- 

came due  and  payable  to  the  plaintiff,  was,  and  from  thence  hitherto  hath 

been  and  stillis,  ready  to  pay  to  the  plaintiff  the  said  sum  of  .£ ,  parcel 

&c.,  and  that  after  the  time  when  the  said  sum  of  £ ,  parcel  &<f.  be- 
came due,  and  before  the  commencement  of  this  suit,  to  wit,  on  [^f.  day 
of  tender,  but  exact  day  not  materiaQi  he  the  defendant  was  ready  and  wil- 
ling, and  then  tendered  and  offered  to  pay  to  the  plaintiff  the  said  sum  of 

£ ,  parcel  &c.  to  receive  which  of  the  defendant  the  plaintiff  then 

wholly  refused,  and  the  defendant  now  brings  the  said  sum  of  £ into 

Court  here  ready  to  be  paid  to  the  plaintiff  if  he  will  accept  the  same  ;  and 
this  he  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  plaintiff 
ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him  to  re- 
cover any  damages  by  reason  of  the  non-payment  of  the  said  sum  of 
£ ,  parcel  &c. 

may  reply  more  was  due;  Symmons  v.  pleadings  in  debt  are  in  substance  similar. 
Knox,  3  T.  R.  65  ;  Grim  wood  v.  Barrett,  Note  the  difference  as  to  actio  non  and  pray> 
6  id.  460.  *  er  of  judgment,  in  regard  to  damages. 

(z)  See  Pleas,  &c.  ante, 696  to  399.  The 
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TITHES. 


[Id  an  action  of  debt  for  the  treble  value  of  tithes  not  set  out,  see 
Form,  (tnUf  439,  the  plea  of  nunquam  indebitatus  would  seem  not  to  be 
proper ;  see  ante^  442,  n.  (a).  Either  a  material  fact  stated  in  the  plea 
should  be  traversed,  or  some  matter  in  confession  and  avoidance  should 
be  alleged.  If  defendant  deny  the  plaintiff  *s  title  to  the  tithe,  he  should 
plead  ''  that  the  plaintiff  was  not,  at  any  or  either  of  the  times  when  the 
said  corn  [4*^-]  was  reaped,  mown,  and  cut,  and  taken  and  carried  away, 
without  being  separated,  divided,  or  set  out  as  aforesaid,  the  [farmer  or] 
proprietor  [as  in  declaratiim]  of  or  entitled  to  the  tithes  of  the  said  corn 
[^•c.]  any  part  thereof  as  in  the  declaration  alleged,  in  manner"  [4*cJ  con- 
cluding to  the  country.  If  defendant  contend  that  he  set  out  the  tithe,  he 
should  plead  "that  he  did  in  due  course  separate,  divide  and  set  out  the 
tenth  parts  of  the  said  corn  [S^c]  so  reaped  [4* c]  from  the  nine  parts  resi- 
due thereof,  and  did  not  take  or  carry  away  the  same,  as  in  the  declara- 
tion alleged,'*  concluding  to  the  country.  Where  the  defendant  contends 
that  there  was  a  composition,  he  should  plead  the  agreement,  showing  that 
it  was  for  the  year  during  wlych  the  corn  [^'c]  was  reaped ;  and  if  it  were 
a  parol  agreement,  showing  it  was  onl^  for  a  year;  see  ante,  173,  n.  (/); 
and  if  by  deed,  setting  out  the  operative  parts ;  and  in  either  case  alleg- 
ing that  the  corn,  dec.  were  reaped,  &c.,  and  the  tithes  were  not  separa- 
ted, &c.,  and  were  taken  away  whilst  the  composition  was  in  force,  and 
under  and  by  virtue  of  the  agreement,  &c.,  concluding  with  a  verification. 
In  debt  on  a  composition  not  under  seal,  '*  never  was  indebted,"  would 
put  the  agreement  in  issue.  Plea  that  the  claim  is  under  i^lO  ;  5  S^  6 
Wm.  4,  c.  74.] 


iUSE  AND  OCCUPATION. 


[See  *' Landlord  and  Tenant."    Nil  habuit  in  tenementis  is  a  bad  plea; 
sec  ante,  336.] 


USURY,  (a) 


!•  Plea  to  Debt  far  a  Penalty  for  Usury ; — Denial  of  the  Usurious 

Contract. 

And  for  a  further  plea  in  this  behalf  the  defendant  says  that  no  such 

-- 

(fl)  See  forni  of  declaration,  Ac.  ante,  440.     Pleas  in  Debt  on  statutes,  ante,  442,  443, 
note  (a).    Pleas  of  usury  in  assumpsit,  and  observations  thereon,  ante,  400  to  402. 
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corrupt  or  uulavful  contract  as  ia  the  said  declaration  meationed  wsb 
made  or  entered  into  between  the  defendant  and  the  raid  T.  C.  in  mtui- 
ner  and  form  as  in  tlie  said  declaration  is  alleged  ;  and  of  this  the  defeod* 
ant  puts  himself  upon  the  country,  &c. 


2.  Denial  of  the  Baxipt  of  the  Uauriout  Interest. 

And  for  a  fVirther  plea  in  this  behalf  the  defendant  eaja  that  be  the  it- 
ftndant'did  not,  in  pursuance  of  the  said  corrupt  and  unlawful  contract  in 
.  the  said  declaration  mentioned,  take,  accept,  or  receire  of  or  from  the 
said  T.  C.  the  said  sum  in  that  behalf  mentioned,  hj  yray  of  corrupt  bar- 
gain and  loan  for  the  defendant  having  forborne  and  given  daj  of  pay- 
ment of  the  said  sum  of  mone;  in  that  behalf  mentioned  in  the  said  dec- 
laration, in  manner  and  form  as  in  the  said  declaration  ia  alleged ;  and  of 
this  the  defendant  puts  himself  upon  the  country,  &c. 


WURK  AND  MATERIALS. 

[Plea,  denying  the  debt,  ante,  442.  The  special  pleas  in  Assuti^sil  mt- 
te,  406  to  413,  will  be  readily  applied  to  Debt ;  taking  care  to  use  the 
word  "  contract"  or  "  debt,"  (instead  of  "  promise,"}  in  referring  to  the 
claim  in  the  declaration,] 


(  465  ) 


ADDENDA. 


•»•  The  follotnng  Cases  upon  Points  of  Pleading,  in  the  Actions 
q/*  Assumpsit  and  Debt,  havt  been  decided  since  this  Work  toas 
printed. 


If  a  defendant  neglect  to  pay  debt  and  costs  iadorsed  on  a  writ,  within 
four  days  from  the  service,  (R.  U.  T.  2  Wm.  4,  r.  11,)  plaintiff  may  state 
a  further  claim  in  his  declaration  ;  Bowditch  (or  Bowdidge)  v.  Slaney,  1 
Hodges,  224 ;  8  Bing.  N.  C.  142. 


ADMINISTRATORS, 

Held  bad,  on  special  demurrer,  a  declaration  by  an  administratrix,  in 
which  the  profert  was  "  and  the  plaintiff  brings  into  Court  here  the  letters 
of  administration  of  the  goods  and  effects  of  the  plaintiff,  deceased,  duly 
granted  to  the  plaintiS*  bif  the  Consistory  Court  of  St.  As€tph,  which  give 
sufficient  evidence  to  the  said  Court  here  of  the  grant  of  administration 
to  the  said  plaintiff-,"  Hughes  e.  Williams,  1  Gale,  235 ;  (ante,  9, 
Form  1 ). 


ASSIGNEES. 

Trover  brought  by  the  plaintiffs  to  recover  goods  seized  by  the  sheriff 
under  a  writ  of  fi.  fa.:  tried  before  Mr.  Justice  Oastke:  verdict  for  the 
plaintiffs.  The  plaintiffs  claimed  as  assignees  of  Fisher,  tbu  bankrupt, 
and  the  defendant  pleaded,  tnttr  aUa,  "  that  Fisher  did  not  become  a 
bankrupt."  The  plaintiffs  put  the  proceedings  in  bankruptcy  in  evidence, 
to  prove  their  title  ae  assignees.  R.  Alexander  moved  for  a  nonsuit,  up- 
on the  ground  that  the  plaintifis  ought  to  have  proved  the  petitioning  cre- 
ditor's debt,  the  , trading,  and  the  act  of  bankruptcy,  for  the   purpose  of 
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proving  their  title.  Bj  6  Geo.  4,  r.  16,  s.  90,  such  eTidence  is  not  requif' 
ed,  **  iinJess  notice  in  writing  be  gi%-en  to  the  assignees."  Here  the  plea 
that  the  party  did  not  become  bankrupt,  amoonta  to  a  notice,  and  there- 
fore  the  proof  ought  to  have  been  given,  ahhpugb  there  was  no  formal 
notice.  When  the  statute  was  passed,  the  act  of  bankruptcy  could  be 
disputed  under  the  general  issue ;  but  now  it  must  be  specially  pleaded, 
and  further  notice  is  unnecessary.  Per  Curiam : — It  twas  not  intended 
by  the  New  Rules  to  alter  the  medium  of  proof,  which  must  still  be  reg- 
ulated by  sections  dO  and  92  of  the  Bankrupt  Act.  If  a  party  desire  to 
dispute  the  title  of  the  assignees,  the  notice  required  by  the  statute  must 
be  given ;  and  the  fact  of  its  being  pleaded  is  not  of  itself  sufficient. 
Moon  and  another.  Assignees  of  Fisher,  a  Bankrupt,  r.  Raphael,  Esq., 
C.  P.  M.  T.  1835,  M& 

[  This  decision  equally  applies  to  Assumpaii  by  a$signeesS\ 
Count  by  the  assignee  of  a  bankrupt,  for  money  received  by  defendant 
for  his  use  as  assignee^  and  money  due  to  plaintiff  as  assignee,  on  an  ac- 
count stated  between  defendant  and  plaintiff  as  assignee*  Plea  of  set-oflf 
of  money  due  from  tbe  bankrupt  held  bad  on  demurrer;  Groom  v.  Mea- 
ley,  1  Hodges,  212;  2  Bing.  N.  C.  138. 


ATTORNIES. 

An  attorney  who  has  taken  out  his  certificate  within  a  year  from  the 
expiration  of  a  former  certificate,  but  has  transacted  business  between 
the  expiration  of  the  first  and  taking  out  of  the  second,  may  recover  for 
such  business  done,  unless  it  appear  that  he  delayed  renewing  the  certifi- 
cate with  intent  to  evade  the  higher  duties  imposed  by  stat.  55  Geo. 
8,  c.  184,  Schedule-,  Part  1,  tit.  "Certificate;"  in  which  case  he  is  dis- 
abled from  recovering  by  that  act  and  by  stat.  37  Geo.  3,  c  90,  s.  30 ; 
Bowler  v.  Brown,  2  Ad.  &  £U.  116;  see  ante^  236,  note  (y). 

Where  a  judgment  was  set  aside,  on  payment  of  costs,  and  an  affidavit 
of  merits,  with  leave  to  plead  de  novoy  the  Court  refused  to  allow  defend- 
ant to  plead  that  the  plaintiff,  an  attorney,  had  not  delivered  a  signed  bill 
of  costs  in  pursuance  of  the  statute,  that  not  being  a  plea  to  the  merits; 
Becke  v.  Mordaunt,  1  Hodges,  196 ;  2  Bing.  N.  C.  140,  8,  C. 


BAIL  BOND. 


In  an  action  of  debt  on  a  bail  bond,  issue  was  joined  on  an  averment  in 
the  declaration  that  plaintiff  sued  out  a  writ  against  the  defendant  Cock- 
en,  by  the  name  of  Cocker.     The  writ  against  Cocker  was  in  evidence, 
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and  it  was  proved  that  defenOant  was  the  person  meant :  Held,  that  the 
avennent  in  the  declaration  was  proved,  and  that  therefore  there  was  no 
ground  of  nonstiit;  but  that  the  arrest  was  illegal,  and  the  bail  bond  con- 
sequently illegal  also,  and  the  objection  appearing  on  the  record  that  the 
judgment  should  be  arrested  ;  Finch  r.  Cocken,  I  Gale,  130. 


BILLS  OF  EXCHANGE. 

This  was  a  case  tried  before  Mr  Justice  Williams,  at  the  Sittings  atier 
Trinity  Term,  1835,  in  K.  B.  The  action  was  brought  upon  a  check ; 
and  the  tplea  was,  that  the  check  was  given  for  a  gambling  transaction. 
At  the  trial  the  plaintiff  did  not  produce  the  check ;  upon  which  it  was 
submitted,  that  he  was  bound  to  do  so,  and  upon  that  point  leave  was 
given  to  move  to  enter  a  nonsuit.  When  the  defendant  came  to  his  de- 
fence, he  called  upon  the  plaintiff  to  produce  the  check  as  part  of  his 
(the  defendant's)  case,  but  he  refused  to  produce  it.  Mr.  Butt,  in  pursu- 
ance of  the  leave  given,  now  moved  to  set  aside  the  verdict  which  was 
found  for  the  plaintiff,  and  enter  a  nonsuit,  or  to  show  cause  why  there 
should  not  be  a  new  trial,  on  the  ground  of  the  non-production  of  the 
check.  Lord  Denmaa. — You  were  not  prevented  from  giving  evidence 
of  the  contents  of  the  check.  Mr.  Butt. — Certainly  not,  but  we  were  en- 
titled to  have  the  check  as  part  of  our  case.  Lord  Denman. — You  were 
entitled  tocall  for  the  production  of  the  check,  for  the  purpose  of  going 
into  secondary  evidence,  but  it  was  not  necessary  for  the  plaintiff  lo  pro- 
duce it.     Rule  retused.     Reid  v.  Gamble,  K.  B.  3d  Nov.  1835,  M.  S. 

Drawer,  being  payee  of  a  bill,  against  the  acceptor ;  a  plcn  that  the  de- 
fendant received  no  consideration yront  the  plaintiff  for  accepting  the  bill, 
is  insufficient.  It  does  not  negative  that  there  was  a  consideration  ;  Gra- 
ham t-.  Pitman,  5  N.  &  M.  37. 

In  an  action  by  the  second  indorsee  against  the  payee  and  indorser  of  a 
note,  a  plea  "  that  the  defendant  never  had  any  consideration  fur  indors- 
ing the  note,  and  that  the  first  indorser  indorsed  it  to  the  plaintiff  without  i 
any  consideration,  and  that  the  plaintiff  always  held  it  without  any  con-  \ 
sideration,"  is  bad  on  demurrer,  it  not  showing  upon  what  terins  or  for 
what  reason  the  note  was  indorsed  by  the  plaintiff;  Trinder  v.  Sniedley, 
1  Harr.  &  W.  309. 

Assumpsit    by  an  indorsee  of  a  bill  of  exchange    agamst  the    acceptor.  | 

The  plea  stated  that  the  bill  was  accepted  for  the  accommodation  of  the  T 

drawer,  who  intrusted  it  to  A.  B.  to  get   discounted  ;   that  he  did  not  do  ' 

BO,  but  without  consideration  indorsed  it  to  B.  C.  who  indorsed  it  to  the  | 

plaintiff.  The  plaintiff  replied  that  U.  C.  had  full  value  for  the  indorse- 
ment to  the  plaintiff.  Verdict  for  the  defendant.  Humfrey  obtained  a 
rale  niii  for  a  new  trial,  on  the  ground  that  the  verdict  wos  agninsi  evi- 
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dence,  and  that  the  jadge  directed  the  jury  that  the  plaintiff  admitted  that 
the  bill  was  obtained  from  the  defendant  as  stated  in  the  plea.  Crowder 
showed  cause.  Cur.  adv.  vult.  Upon  the  special  facts  of  this  case,  the 
Court  were  equally  divided  in  opinion  whether  there  ought  to  be  a  new 
trial ;  but  thej  all  appeared  to  think  that  the  effect  of  the  replication  was 
that  the  plaintiff  said,  *'  What  the  previous  transactions'  between  the  par- 
ties were  1  donU  know  ;  I  gave  a  full  value  for  it  without  notice  of  those 
transactions,  and  have  a  right  to  recover,"  and  Chat  though  those  trans- 
actions were  in  pleading  admitted,  they  were  not  to  be  advanced  as  undis- 
puted facts  to  the  prejudice  of  the  plaintiff's  claim.  Noel  v.  Boyd,  Exch. 
M.  T.  1835,  MS. 

In  assumpsit  against  the  drawer  of  a  bill  of  exchange,  the  defendant 
pleaded  that  his  first  indorsement  was  in  blank,  and  that  he  dehvered  it 
to  f  A.  B.  to  discount  for  the  plaintiff;  that  A.  B.  held  it  until  he  trans- 
ferred it  and  indorsed  it  to  C.  D.,  without  discounting  it  for  defendant, 
under  pretence  of  securing  a  debt  due  from  A.  B.  to  C.  D.,  C  D.  having 
notice,  and  that  the  plaintiff  took  the  bill  with  notice  ;  Held,  after  pleading 
over,  that  the  plea  was  bad,  as  there  was  no  averment  that  the  defendant 
had  at  no  time  received  any  consideration  ;  the  plea  was  consistent  with  a 
consideration  given  by  A.  B.  to  the  plaintiff:  2,  semblcj  that  to  a  plea 
showing  Q,  pHmd facie  case  of  a  promise,  but  avoiding  it  by  showing  some 
invalidity  in  the  inception  of  a  contract,  ex.  gr.  a  want  of  consideration,  a 
replication  that  the  defendant  broke  liis  promise  without  the  cause  alleged, 
is  good  on  general  demurrer  ;  Noel  v.  Rich,  1  Gale^  225.         ^ 

Diet,  per  Lord  Ahinger^  C.  B.  and  Bolland,  B.,  that  proof  that  a  bill 
W€U3  in  its  inception  without  consideration,  raises*  a  presumption  that  a 
subsequent  indorsee  did  not  give  value  for  it,  which  he  must  rebut  by 
nroving  his  title  ;  but  if  so,  semhle  that  proof  that  it  was  accepted  for  the 
accommodation  of  a  party  that  he  should  raise  money  upon  it,  is  evidence 
to  go  to  the  jury,  that  that  purpose  was  carried  into  effect,  and  that  there- 
fore the  plaintiff  was  a  holder  for  value.  In  assumpsit  on  a  bill  of  ex- 
change by  a  second  indorsee,  to  a  plea  that  it  was  accepted  for  the  ac- 
commodation of  the  drawer,  and  indorsed  by  him  without  consideration 
to  the  second  indorser,  who  indorsed  it  to  the  plaintiff,  the  plaintiff  repli- 
ed that  his  immediate  indorser  had  a  good  consideration  for  indorsing, 
and  that  he  the  plaintiff  was  not  at  any  time  a  holder  without  value  :  Held, 
that  the  replication  admitted  the  acceptance  and  first  indorsement  to  be 
as  stated  in  the  plea,  and  that  the  plaintiff  was  entitled  to  recover  only  to 
the  extent  of  the  value  that  passed  between  himself  and  his  indorser; 
Simpson  Vi  Clark,  1  Gale,  237 ;  sed  vide  cases,  post^  260,  261,  notes. 

To  a  declaration  on  a  bill  of  exchange  for  <£65,  with  the  other  com- 
mon counts,  concluding  to  the  plaintiff's  damage  of  j£200,  the  defendant 
pleaded  as  to  J^35,  part  of  the  bill,  that  it  was  eui  accommt>dation,  con- 
cluding with  a  verification  ;  as  to  J^40,  parcel  &c.,  payment  into  Court, 
concluding  with  a  verification  ;  and  as  to  the  residue  non-assumpsit.    The 
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replication  denied^hat  the  bill  was  an  accommodation  bill,  and  on  the 
non-assumpsit  joined  issue,  but  said  nothing  as  to  the  payment  into  CoUrt  s 
Held,  after  verdict,  that  there  was  no  discontinuance  on  the  record,  or 
that  if  there  were,  it  was  gured  by  verdict,  or  that  a  nolle  prosequi  might 
be  entered  as  to  the  £40 ;  Fallows  v.  Bird,  1  Gale,  246. 

Declaration  on  an  altered  bill  in  its  altered  Istate  ;  defendant,  the 
acceptor,  may,  on  plea  denying  his  acceptance,  rely  on  a  subsequent 
unauthorized  alteration ;  Cock  v,  Coxwell,  1  Gale,  177  ;  ante^  258,  259, 
notes. 

A  plea  stated  the  consideration  of  a  bill  of  exchange  to  be  a  sale  of 
goods  abroad  to  the  defendant,  an  Englishman,  as  the  plaintiff  well 
knew,  at  a  small  price,  being  less  than  the  real  value  for  the  same, 
for  the  purpose  of  tdefendant  getting  them  smuggled  into  England. 
The  plea  was,  on  demurrer,  held  bad  for  not  showing  any  participation 
by  the  plaintiff  in  the  defendant's  illegal  purpose ;  Pellecat  v.  Angel,  1 
Gale,  187. 

The  late  statute,  5  ^6  W.  3,  c.  41,  which  is'  entitled  **  An  Act  to 
amend  the  Law  relating  to  Securities  given  for  Considerations  arising  out 
of  Oamingy  Usurious  and  certain  other  Illegcd  Transactions ^^^  recites  the  16 
Car.  2«  c.  7,  and  9  Ann.  c.  14,  relative  to  bil1i»  and  notes  for  gaming  debts 
— ^the  12  Ann.  st.  2,  c.  11,  and  58  G.  3^  c.  93,  as  to  usun'otts  securities — the 
45  G.  3,  c.  72,  as  to  securities  for  the  ransom  of  ships,  &c. — and  the  6  G. 
4,  c.  16,  as  to  bills,  &.c.  given  in  consideration  of  signing  bl  bankmpfs  cer- 
tificate—  and  the  Irish  Acts  on  the  subject ;  and  then  provides  that  ,so 
much  of  the  acts  as  enacts  that  any  note,  bill  or  mortgage  shall  be  abso- 
lutely void,  shall  be  and  the  same  is  hereby  repealed ;  but  nevertheless 
every  note,  bill  or  mortgage  which  if  this  act  had  not  been  passed  would, 
by  virtue  of  the  said  several  lastly  herein-before  mentioned  acts,  or  any  of 
them,  have  been  absolutely  void,  shall  be  deemed  and  taken  to  have  been 
made,  drawn,  accepted,  given  or  executed  for  an  illegal  consideration, 
and  the  said  several  acts  shall  have  the  same  force  and  effect  which  they 
would  respectively  have  had  if,  instead  of  enacting  that  any  such  note, 
bill  or  mortgage  should  be  absolutely  void,  such  acts*  had  respectively 
provided  that  every  such  note,  bill  or  mortgage  should  be  deemed  and 
taken  to  have  been  made,  drawn,  accepted,  given  or  executed  for  an  ille- 
g^  consideration  :  provided  always,  that  nothing  herein  contained  shall 
prejudice  or  affect  any  bill,  note  or  mortgage  which  would  have  been 
good  and  valid  if  this  act  had  not  been  passed. 

Sect.  2  enacts,  that  in  case  any  person  shall,  after  the  passing  of  this 
act,  make,  draw,  give  or  execute  any  note,  bill  or  mortgage  for  any  con- 
sideration on  account  of  which  the  same  is  by  the  herein-before  recited 
acts  of  the  sixteenth  year  of  the  reign  of  his  said  late  Majesty  King 
Charles  the  Second,  the  tenth  year  of  the  reign  of  his  said  late  Majesty 
King  William  the  Third,  and  the  ninth  and  eleventh  years  of  the  reign 
^f  her  said  late   Majesty  Queen  Anne,  or  by  any  one  or   more  of  such 
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acts,  declared  to  be  void,  and  such  person  shall  eciually  pa;  to  any  in- 
dorsee, holder  or  assignee  of  such  note,  bill  or  mortgage  the  amount  of 
the  money  thereby  secured,  or  any  part  thereof,  such  money  so  paid  sball 
be  deemed  and  taken  to  have  been  paid  for  and  on  account  of  the  person 
to  whom  such  note,  bill  or  mortgagi;  was  originally  given  upon  such  ille- 
gal consideration  as  aforesaid,  and  ehall  be  deemed  and  taken  to  be  a 
debt  due  and  owing  from  such  last-named  person  to  the  person  wbo  shall 
so  have  paid  such  money,  and  shall  accordingly  be  recoverable  by  action 
at  law  in  any  of  his  majesty's  courts  of  record. 

■  [  This  Act,  5  4*  6  W.  3,  renders  it  necessary  in  pkas  to  declaratiotu  on 
bills  and  notes  given,  after  the  act  was  passed,  on  usurious  or  gamivg  cor- 
sideralions,  ^c.  to  aver  if  the  plaintiff  be  an  indorsee,  and  not  a  party  to 
the  illegal  transaction,  that  the  plaintiff  took  the  bill  without  value  or  con- 
sideration, or  with  notice,  or  after  it  was  due.  See  ante,  278,  Form  54  ; 
306,  Forma  1  0«rf2.] 


tCOI^ClENCE,  COURT  OF 


Defendant,  in  an  action  of  debt  for  work  and  labor,  pleaded  that  the 
debt,  if  any,  did  not  amount  to  40^.,  and  that  defendant,  at  the  time  of 
action  brought,  resided  in  the  county  of  Middlesex,  and  was  liable  to  be 
Bumraoned  in  the  County  Court,  ^c,  within  the  true  intent  and  meaning 
of  the  slalutes  in  such  case,  &.c. ;  the  plea  did  not  deny  that  freehold,  or 
title  to  land  or  an  act  of  bankruptcy  was  principally  in  question,  and  it 
was  therefore  held  at  all  events  defective  as  a  plea  under  stat.  23  G.  3,  c. 
33,  a.  19,  (Middlesex  County  Court  Act,)  and  bad  on  general  demurrer ; 
but,  semble,  that  the  matter  alleged  could  not  be  pleaded  in  bar  either  by 
Stat.  C  Edw.  I,  c.  8,  (Gloucester),  or  23  Geo.  2,  c.  33,  s.  19.— SandaU  v. 
Bennett,  2  Ad.  &.  Ellis,  204  ;  3  Dowl.  P.  C.  294  ;  4  H.  &  M.  89,  S.  0. ; 
ante,  268,  289,  and  notes  (i)  (y), 

A  defendant  paid  thirty  shilliiigs  into  Court  upon  a  plea  of  payment  of 
money  into  Court,  which  plaintiff  took  out  in  satisfaction: — Held)  that 
he  was  cntillcd  lo  costs.— Fcrrant  o.  Morgan,  1  Gale,  156. 


DE  INJURIA.— DUPLICITY. 


Assumpsit  for  jf5000  for  money  had  and  received  ;   plea  that  the  said 
money  "being  the  money  in  the  said  declaration  mentioned,"  was  the  pro- 
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ceeda  of  divers  goods  pledged  with  a  power  of  sale  to  the  defendant  by 
persons  whom  the  plaintiff  allowed  to  hold  the  goods  as  their  own,  (which 
were,  in  fact,  the  joint  property  of  those  persons  and  the  plaintiff,]  and 
that  tbe  defendant  was  willing  to  set  off  against  the  proceeds  of  the  goods 
the  advance  made  on  them.  Repliealion  that  the  defendant  "  of  his  own 
wrong,  and  without  tbe  cause  alleged,  broke  hie  said  promise ;"  and  fur- 
ther) that  tbe  action  was  brought  not  only  for  the  proceeds  of  the  goods 
mentioned  in  the  plea,  but  also  for  the  proceeds  of  other  goods  : — Held, 
on  special  demurrer,  that  the  replication  was  bad,  because  it  alleged  that 
the  defendant  broke  his  promise,  and  the  plea  in  efpect  was  that  he  never 
made  one,  and  not  an  excuse  for  a  breach  ;  2ndiy,  because  the  plea 
claimed  for  the  defendant  an  interest  in  the  goods,  and  also  asserted  ao 
authority  from  the  plaintiff.  Dictum,  tbe  plea  would  be  bad  on  special 
demurrer  as  amounting  to  the  general  issue. — Solly  v.  Neish,  1  Gale,  SS7. 


An  executor  defendant  allowed,  to  plead  ne  unquts  exectUor,  and  i 
other  plea  as  to  the  debt. — Wilkinson  ».  Small,  1  Harr.  214. 


IFRAUDS,  STATUTE  OF— GUARANTEE. 


Where  defendant  in  assumpsit  pleads  that  the  contract  declared  upon 
was  a  guarantee  for  the  debt  of  another,  and  that  no  incmornudiim  there- 
of stating  the  consideration  was  or  is  in  writing  signed  by  ilefciidant,  or 
any  person  authorized  by  him,  plaintiff  may  reply  that  a  memorandum  of 
agreement  in  writing,  stating  the  consideration,  was  signed  by  defendant, 
without  setting  out  such  memorandum  in  tbe  replication. — Wnkcman  ». 
Sutton,  3  Ad.  &  Ell.  78;  4  N.  &.  M.  114;  aiite,  306,11.  (rf) ;  377,  noie{i). 


Bill  of  Exchange,  dec.  for,  valid  in  the  hands  of  a   bonS  fide  indorsee 
for  value  without  notice,  5  &  6  W.  4,  c.  41 ;  aiUe,  4&S). 
.    Vol.  I.  62  [+471] 


LANDLORD  AND  TENANT. 


Payment  of  monej'  into  Court  in  an  action  for  non-rejmir,  infra,  lit. 
"  Payment." 


PAYMENT-AND  PAYMENT  INTO  COURT. 

In  this  cage,  in  debt  for  goods  sold  and  delireredt  the  derendani  had 
pleaded  payment  of  £338,  and  that  be  waa  never  indebted  as  to  the  resi- 
due ;  there  was  also  a  plea  of  eet^off.     At  the  trial  the  defendant  proved 
I  a  payment  to  the  amount  of  £3li  only',  but  he  also  proved  a  sel-oS*  la 

'  an  amount  which,  taken  with  the  payment  of  the  ^14,  equalled  the  sum 

V  proved  to  be  due  by  the  plaintiflT.     At  the  trial  it  was  objeiMcd  that  the 

I  defendant  was  bound  to  prove  his  pleaa ;  that  the  plea  of  payment  ad' 

i  mitted  jSdSS  to  be  due,  and  that  on  the  proof  jif  a  part  only  the  plaiutifl' 

'  would  be  entitled  to  a  verdict  on  the  Issue  found  on  the  plea.     The  points 

J  were  reserved,  and  in  Michaelmas  Term  the  Court  pronounced  their  de- 

j  cision,  that  on  the  whole  record  the  defe>idant  was  entitled  to  judgmeai; 

ff  that  the  proof  might  be  applied  to  the   pleas   diatributively,  and   thai  tin 

':  the  plea  of  payment,  the  verdict  ought  to  be  quoad  ^314  for  the  defend- 

r  aut,  and  quoad  £li  for  the  plaiiitifT,  and  then  taking  into  the  account 

HP  the  plea  of  set-off,  it  would  appear  that  the  plaintiff's  claim  was  Bniisfi- 

ed. — Cousins  p.  Padden,  Excbequeri  Michaelmas  Term,  1835,  3IS.  [anle, 
364,  n.  f»;  366,  Form  4.) 

tAction  on  bill ;  may  show  part  payment  in  reduction  of  damages  with- 
out a  plea  of  payment. — Shirley  v.  Jacobs,  1  Hodges,  214  ;  2  Bing.  N. 
C.  88,  S.  C. 

Assumpsit  for  work,  money  paid,  &c.  and  on  an  account  stated.     Plea ; 
"  that  ^O  in  the  two  first  counts,  and  ^0  in  the  last  count   were  ihc 
^  same,"  and  the  payment  of  j£20  before  action   brought,  wltich    it  wna 

averred  the  plaintiff  accepted  in  satisfaction.     Special  demurrer.     The 
Court  held  the  plea  bad,  for  not  showing  to  what  portion    of  the   respec- 
''  tive  counts  the  payment  was  intended  to  be  applied. — Mee  t^.  Tomlinson, 

King's  Bench,  M.  T.  1835,  JIfS, 

in  assumpsit  for  breach  of  an  agreement  to  keep  premises  in   repair, 
the  Court  would  not  allow  defendant  to  pay  money  into  Court  as  com- 
pensation under  stat,  3  &  4  W.  4,  c.  42,  s.  21,  upon  pleas  of  payment  in- 
to Court,  andof  fanrfer.— Darle  v.  Barrett,  2  Ad.  &  Ell.  89. 
The  statute,  43  G.  3,  c.  40,  s.  3,  which  gives  the  Coojt  power  to  award 
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co&u  to  a  defeadant  for  a  vexatious  arrest  where  the  sum  sworn  to  is  not 
recoyered,  does  not  apply  to  the  case  where  the  defendant  haviof  been 
arrested  for  debt  pays  into  Court  less  than  the  amount  sworn  to,  and  the 
plaintiff  accepts  it.  The  New  Rules  of  Pleading,  Hil.  4  W.  4,  which  di- 
rect such  payment  and  acceptance  to  be  pleaded  and  replied,  make  no 
diflfereDce  as  to  the  operation  of  the  statute. — Brooks  v.  Rigby,  2  Ad.  & 
Ell.  21. 


PROMISSORY  NOTES. 
See  "  Bills." 


SET-OFF. 

See  "  Assignees  of  Bankrupt." 
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REGUL^   GENERALES. 


HILARV  TERM,  4  WILL.  IV. 


Whebeas  it  is  proTided,  bj  the  BMiute  Z  &.  4  Will.  4,  a.  43,  s.  1,  thai  iho  j. 
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exaid 

ConrU,  and  in  the  tnoJi 
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id  euch  regulations  u  1 
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sof  tlielihi 

ny  uji 

the  >aid  Courn,  and  all 
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r  Courts  f, 

if  Common  Law,  and  b. 

1  Torco 

and  effect  as  if  the  proi 

;d  lliercin  liad  been  ejp 

■resely  enaci 

led  1,, 

Provided,  that  no  luch  rule  or  order  should  baTo  the  effect  of  depriving  iiny 
peraoD  of  the  power  of  pteadiog  the  general  issue,  and  of  giving  ibs  special 
matter  in  evidence  in  any  case  wherein  lis  then  was  or  thereancr  shodcl  he 
entitled  ao  to  do,  by  virtue  of  any  act  of  pariisment  then  or  thereuAer  lo  be  in 

It  il  tbCTefors  ordered,  that  from  and  aher  iba  lirsl  day  of  Easter  term  nu.it 
iocluiive,  unlennarliamenl  shall  in  the  mean  lime  otherwise  enact,  the  follow- 
ing Rules  and  Regulationa,   made  pursuant  to  the  said  statute,  shall  be  in 

First.— GENERAL  RULES  AND  REGULATIONS, 

1.  Every  pleading,  as  well  as  the  declaration,  shall  be  entitled  of  the  day  of  Flun.lln;'  i- 
(he  iDonth  and  year  when  the  same  was  pleaded,  and  shall  bear  no  other  liino  '"^  «tiuil">l  • 
or  date;  and  every  declaration, and  other  plBading,shnll  also  be  entered  on  ibc  y,4,^hun" 
record  made  up  for  trial,  and  on  the  judgment  roll,  under  the  date  of  the  dny  of  pkukJ. 
ibe  month,  and  year,  when  the  same  respeclivoly  look  place,  and  withsut  refer. 
ence  to  any  other  time  or  date,  unless  olborwise  specially  ordered  by  the  Court 
or  a  judge. 

8.  No  entr^of  Gotilinusnces  by  way  of  imparlance,  ruria  advUari  mitt,  nkt-  Nocunilnu. 
cmntt  noamitit  breve,  or  otherwise,  ibsll  be  mads  upon  any  record  or  roll  >i:i:ei  lo  bo 
whatever,  or  in  the  pleadings,  ojcepl  (he  jurata  ponitur  in  rerpectu,  which  is  to  ''"""''■ 

Provided,  that  such  regulation  shall  not  alter  or  affect  any  existing  rutuN  of  Koi  lo  ■fl'tci 
pnctice  a«  to  the  times  of  proceeding  in  the  cause.  ntoFe^ni'^ 
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Puis  darrein 
continuance. 


Affidavii  to 
verify. 


Judgment 
entered  of 
day  when 
atgned. 

Nunc  pro 
tunc. 

Warrania  of 
attorney  not 
to  be  entered. 


Provided  also,  that  in  all  casei  in  which  a  plea  puis  darrein  contiiutanee,  in  now 
by  law  pleadable  in  banc  or  at  nisi  priuSf  the  same  defence  may  be  pleaded, 
with  an  allegation  that  the  matter  arose  after  the  last  pleading,  or  the  issniDg 
of  the  jury  process,  as  the  case  may  be. 

Provided  also,  that  no  such  plea  shall  be  allowed,  unless  accompanied  by  aa 
affidavit,  tliat  the  matter  thereof  arose  within  eight  days  next  before  the  plead- 
ing of  such  pleas,  or  unless  the  Court,  or  a  judge,  shall  otherwise  order. 

3.  All  judgments^  whether  interlocutory  or  final,  shall  be  entered  of  record  of 
the  day  of  the  month  and  year,  whether  m  term  or  vacation,  when  signed,  aad 
shall  not  have  relation  to  any  other  day. 

Provided  that  it  shall  be  competent  for  the  Court,  or  a  judge,  to  order  a  jodg* 
ment  to  be  entered  nunc  pro  tunc. 


4.  No  entry  shall  be  made  on  record  of  any  warrants  of  attorney  to 
ifend. 


sue  or 


defend. 


Several 
counia  and 
pleas,  where 
allowed. 


Examples  In 
declaraijons. 


Contract  with 
condiiiona. 


Non-delivery 
of  bill  in  pay' 
ment. 

Not  accept- 
ing, and  pay- 
ing fur  goods. 

Bills  and 
notes, 


Policies. 
Premium. 


Charter   par. 
ties. 

Freight. 

Demise,  and 
Qse  and  occu- 
pation . 

Misfeazance. 
Nofi'feazance 


Trespass, 

Indebitatus 
assumpsit. 


Account 
stated. 


5.  And  whereas  by  the  mode  of  pleading  hereinafter  prescribed,  the  several 
disputed  facts,  material  to  the  merits  of  the  case,  will,  before  the  trial,  be 
brought  to  the  notice  of  the  respective  parties  more  distinctly  than  heretofore; 
and  oy  the  said  act  of  the  3  &  4  Will.  4,  c.  42,  s.  23,  the  powers  pf  amendment 
at  the  trial,  in  cases  of  variance,  in  particulars  not  material  to  the  merits  of  the 
case  are  greatly  enlarged. 

Several  counts  shall  not  be  allowed,  unless  a  distinct  subject-matter  of  com- 
plaint  is  intended  to  be  established  in  respect  of  each;  nor  shall  several  pleas, 
or  avowries,  or  cognizances,  be  allowed,  unless  a  distinct  ground  of  answerer 
defence  is  intended  to  be  established  in  respect  of  each. 

Therefore,  counts  founded  on  one  and  the  same  principal  matter  of  com- 
plaint, but  varied  in  statement,  description,  or  circumstances  only,  are  not  to  be 
allowed. 

Ex.  gr.  Counts  founded  upon  the  same  contract,  described  in  one  as  a  eon- 
tract  without  a  condition,  and  in  another  as  a  contract  with  a  condition,  are  not 
to  be  allowed,  for  they  are  founded  on  the  same  subject-matter  of  complaint, 
and  are  only  variations  in  the  statement  of  one  and  the  same  contract. 

So  coants  for  not  giving,  or  deliverinff,  or  accepting  a  bill  of  exchange,  in 
payment,  according  to  the  contract  of  sale,  for  goods  sold  and  delivered,  and 
for  the  price  of  the  same  goods,  to  be  paid  in  money,  are  not  to  be  allowed. 

So  counts  for  not  accepting  and  paving  for  goods  sold,  and  fbr  the  price  of 
the  same  goods,  as  goods  bargained  and  sold,  are  not  to  be  allowed. 

But  counts  upon  a  bill  of  exchange,  or  promissory  note,  and  for  the  eonside* 
ration  of  the  bill  or  note,  in  goods,  money,  or  otherwise,  are  to  be  considered 
as  founded  on  distinct  subject-matters  of  complaint,  for  the  debt  and  the  secu- 
rity are  different  contracts;  and  such  counts  are  to  be  allowed. 

Two  counts  upon  the  same  policy  of  insurance  are  not  to  be  allowed. 

But  a  count  upon  a  policy  of  insurance,  and  a  count  for  money  had  and  re- 
ceived, to  recover  back  the  premium,  upon  a  contract  implied  by  law,  are  to  be 
allowed. 

Two  counts  on  the  same  charter-party  are  not  to  be  allowed. 

But  a  count  for  freight  upon  a  charter-party,  and  for  freight  pro  rat&  tttnertf, 
upon  a  contract  implied  by  law,  are  to  be  allowed. 

Counts  upon  a  demise,  and  for  use  and  ocoupation  of  the  same  lands,  fbr  the 
same  time,  are  not  to  be  allowed. 

In  actions  of  tort  for  misfeasance,  several  county  for  the  same  injury,  vary- 
ins  the  description  of  it,  are  not  to  be  allowed. 

In  the  like  actions  for  non-feazance,  several  counts  founded  on  varied  state- 
ments of  the  same  duty,  are  not  to  be  allowed. 

Several  counts  in  trespass,  for  acts  committed  at  the  same  time  and  place, 
are  not  to  be  allowed. 

Where  several  debts  are  alleged  in  indebitatus  assumpsit  to  be  due  in  respect 
of  several  matters-o-cz.  gr.  for  wages,  work  and  labor  as  a  hired  servant,  work 
and  labor  generally,  goods  sold  and  delivered,  goods  bargained  and  sold,  money 
lent,  money  paid,  money  had  and  received,  and  the  like;  the  statement  of 
each  debt  is  to  be  considered  as  amounting  to  a  several  count,  within  the  mean- 
ing of  the  rule,  which  forbids  the  use  of  several  counts,  though  one  promiso 
to  pay  only  is  alleged,  in  consideration  of  all  the  debts. 

Provided,  that  a  count  for  money  due  on  Qn  account  stated,  mnj  be  joined 
wiifi  any  other  count  for  a  money  demand,  though  it  may  not  be  intended  to 
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establish   a  distinct  subject-matter  of  complaint,  in  respect  of  each  of  such 
coantfl. 

The  rule  which  forbids  the  use  of  several  counts,  i^not  to  be  considered  as 
precludiDf  the  plaintifi'  from  alleging  more  breaches  tnnn  one  of  the  same  con- 
tract, in  the  same  count. 

Ex.  gr.  Pleas,  avowries,  and  cognizances,  founded  on  one  and  the  same 
principal  matter,  but  varied  in  statement,  description,  or  circumstances  only, 
(and  pleas  in  bar  in  replevin  are  within  the  rule,)  are  not  to  be  allowed. 

Pfeas  of  solvit  ad  dicm^  and  of  solvit  post  dietttf  are  both  pleas  of 'paymeift, 
T&ried  in  the  circumstance  of  time  only,  and  are  not  to  be  allowed. 
^  But  pleas  of  payment,  and  of  accord  and  satisfaction,  or  of  release,  are  dis- 
tinct, and  are  to  be  allowed. 

Pleas  of  ao  agreement  to  accept  the  security  of  A.  B.  in  discharge  of  the 

filaintiflf's  demand,  and  of  an  agreement  to  accept  the  security  of  C.  D,  for  the 
ike  purpose,  are  also  distinct,  and  to  be  allowed. 

But  pleas  of  an  agreement  to  accept  the  security  of  a  third  person  in  dis- 
charge of  the  plaintin's  demand,  and  of  the  same  agreement,  describing  it  to  be 
an  agreement  to  forbear  for  a  time,  in  consideration  of  the  same  security,  are 
not  distinct ;  for  they  are  only  variations  in  the  statement  of  one  and  the  same 
agreement,  whether  more  or  less  extensive,  in  eonsideration  of  the  same  secu- 
rity, and  not  to  be  allowed. 

In  trespass  quart  clattsum  fregitj  pleas  of  soil  and  freehold  of  the  defendant 
in  ihe^locus  in  quo,  and  of  the  defendant's  right  to  an  easement  there  ;  pleus  of 
right  of  way,  of  common  of  pasture,  of  common  of  turbary,  and  of  common  of 
estovers,  are  distinct,  and  dre  to  be  allowed.     « 

But  pleas  of  right  of  common  at  all  times  of  the  year,  and  of  such  right  at 
particular  times,  or  in  a  qualified  manner,  are  not  to  be  allowed. 

80  pleas  of  a  right  of  way  over  the  loeits  in  quo,  varying  the  termini j  or  the 
purposes,  are  not  to  be  allowed. 

Avowries  for  distress  for  rent,  and  for  ^distress  for  damage  feasant,  are  to 
be  allowed. 

But  avowries  for  distress  for  rent,  varying  the  amount  of  rent  reserved,  or 
the  time  at  which  the  rent  is  payable,  are  not  to  be  allowed. 

The  examples  in  this  and  other  plnccs  specified,  are  given  as  some  instances 
only  of  the  application  of  the  rules  to  which  they  relate ;  but  the  principles 
contained  in  the  rules  are  not  to  be  considered  as  restricted  by  the  examples 
specified. 

6.  Where  more  than  one  count,  plea,  avowry,  or  cognizance,  shall  have  been 
used,  in  apparent  violation  of  the  preceding  rules,  the  opposite  party  shall  beat 
Kberty  to  apply  to  a  judge,  suggnsting  that  two  or  more  of  the  counts,  pleas, 
avowries,  or  cognizances,  nrc  founded  on  the  same  subject-matter  of  complaint, 
or  ground  of  answer,  or  defence,  for  an  order  that  all  the  counts,  pleas,  avow- 
ries, or  cognizances,  introduced  in  violation  oftherule,  be  struck  out,  at  the  cost 
of  the  party  pleading;  whereupon  the  judge  shtfll  order  accordingly,  unless  he 
shall  be  satisfied,  upon  cause  shown,  that  some  distinct  subject-matter  of  com- 
plaint is  bona  fide  intended  to  be  established  in  respect  of  each  of  such  counts, 
or  some  distinct  ground  of  onswer  or  defence  in  respect  of  each  of  such  pleas, 
avowries,  or  cognizances  ;  in  which  case  he  shall  indorse  upon  the  summons,  or 
state  in  his  order,  as  the  case  may  bo,  that  he  is  so  satisfied,  and  shall  also 
specify  the  counts,  pleas,  avowries,  or  cognizances  mentioned  in  such  applica- 
tion, which  shall  be  allowed. 

7.  Upon  the  trial,  where  there  is  more  than  one  count,  plea,  avowry,  or  cog-   ^j^j^jg  j,j- 
nizance  upon  the  record,  and  the  party   pleading  fails  to  establish  a  distinct   counts  and 
subject-matter  of  complaint  in  respect  of  each  count,  or  some  distinct  ground  of  Plei^< 
answer  or  defence  in  respect  of  each  plea,  avowry,  or  cognizance/a  verdict  and 
judgment  shall  pass  against  him  upon  each  count,  plea,  avowry, or  cognizance, 

wbich  he  shall  have  so  failed  to  establish  ;  and  he  shall  be  liable  to  the  other 
party  for  all  the  costs  occasioned  by  such  count,  plea,  avowry,  or  cognizance, 
including  those  of  the  evidence,  as  well  as  those  of  the  pleaaings.  And,  fur- 
ther, in  all  cases  in  which  an  application  to  a  judge  has  been  mads  under  the 
preceding  rule,  and  any  count,  plea,  avowry,  or  cognizance  allowed  as  aforesaid, 
upon  the  ground  that  some  distinct  subject-matter  of  complaint  was  bonA  fide 
intended  to  be  established  at  the  trial  in  respect  of  each  count  so  allowed,  or 
some  distinct  ground  of  answer  or  defence  in  respect  of  each  plea,  avowry,  or 
cognizance  so  allowed,  if  the  Court  or  judge  before  whom  the  trial  is  had  shall 
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be  of  opinion  that  no  such  distinct  subject-matter  of  complaint  was  h^nkjidt 
intended  to  be  established  in  respect  of  each  count  so  allowed,  or  no  such  dis- 
tinct ground  of  answer  or  defence  in  respeet  of  such  plea,  avowrj,  or  cogni- 
zance so  allowed,  and  shall  so  certify  before  final  judgment,  such  partyjso  plead- 
ing ehall  not  recover  any  costs  upon  the  issue  or  issues  upon  which  he  suc- 
ceeds, arising  out  of  any  count,  plea,  avowry,  or  cognizance,  with  respect  to 
which  the  judge  shall  so  certify. 

8.  The  name  of  a  county  shall  in  all  cases  be  stated  in  the  margin  of  a  de- 
claration, and  shall  be  taken  to  be  the  venue  intended  by  the  plaintiff;  and  no 
venue  shall  be  stated  in  the  body  of  the  declaration,  or  in  any  subsequeDt 
pleading. 

Provided,  that  in  cases  where  local  description  is  now  required,  such  local 
description  shall  be  given. 

9.  In  a  plea  or -subsequent  pleading  intended  to  be  pleaded  in  bar  of  the 
whole  action  generally,  it  shall  not  be  necessary  to  uso  any  allentioa  of 
actionem  non,  or  to  the  like  effect,  or  any  prayer  of  judgment ;  nor  shall  it  be 
necessary,  in  any  replication  or  subsequent  pleading  intended  to  be  pleaded  in 
maintenance  of  the  whole  action,  to  use  any  allegation  of  "  precludiwm"  at 
to  the  like  effect,  or  any  prayer  of  judgment ;  and  all  pleas,  replications,  aad 
subsequent  pleadings,  pleaded  without  such  formal  parts  as  aforesaid,  shall  be 
taken,  unless  otherwise  expressed,  as  pleaded  respectively  in  bar  of  the  whole 
action,  or  in  maintenance  of  the  whole  action.  Provided,  that  nothing  herein 
contained  shall  extend  to  cases  where  an  estoppel  is  pleaded. 

Commence-  10.  No  formal  defence  shall  be  required  in  a  plea;  and  it  shall  commence 

mcut  ol'plca.  as  follows  : — *^  The  said  defendant,  by  his  attorney,  [or,  *  in  person,'^.] 

says  that,  ^c." 

Second  plea.  11-  It  shall  not  be  necessary  to  state,  in  a  second  or  other  plea  or  avowry, 
that  it  is  pleaded  by  leave  of  the  Court,  or  according  to  the  fqrm  of  the  statute, 
or  to  that  effect. 
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12.  No  protestation  shall  hereaAer  be  made  in  any  pleading ;  but  either 
party  shall  be  entitled  to  the  same  advantage  in  that  or  other  actions,  as  if  a 
protestation  had  been  made. 

13.  All  special  traverses,  or  traverses  with  an  inducement  of  afiirmative 
matter,  shall  conclude  to  the  country. 

Provided,  that  this  regulation  shall  not  preclude  the  opposite  party  from 
pleading  over  to  the  inducement,  when  the  traverse  is  immaterial. 

14.  The  form  of  a  demurrer  shall  be  as  follows  : — "  The  said  defendant  by 
.  his  attorney,  [or  *■  in  person,'  &c.,  or  <  plaintiff,']  says  that  the  de- 
claration {or  '  plea,*  dbc.j  is  not  sufficient  in  law,"  showing  the  special  causes 
of  demurrer,  if  any. 

The  form  of  a  joinder  in  demurrer  shall  be  as  follows  : — ^*  The  said  plaintiff 
[or  defendant]  says  that  the  declaration  [or  *  plea,'  &c.]  is  sufficient  in  law.' 

15.  The  entry  of  proceedings  on  the  record  for  trial,  or  on  the  iudgmeot 
roll,  (according  to  the  nature  of  the  case,)  shall  be  taken  to  be,  and  shall  be  in 
fact,  the  first  entry  of  the  proceedings  in  the  cause,  or  of  any  part  thereof,  upon 
record,  and  no  fees  shall  be  payable  in  respect  of  any  prior  entry  made,  or  sap- 
posed  to  be  made  on  any  roll  or  record  whatever. 

16-  No  fees  shall  be  charged  in  respect  of  more  than  one  issue  by  any  of  the 
officers  of  the  Court,  or  of  any  judge  at  the  assizes,  or  of  any  other  officer,  in 
any  action  of  assumpsit,  or  in  any  action  of  debt  on  simple  contract,  or  in  any 
action  on  the  case. 

17.  When  money  is  paid  into  Court,  such  payment  shall  be  pleaded  in  all  ca- 
ses, and  as  nedr  as  may  be  in  the  following  torm,  mvtatis  mutandis  :-^ 

"  C.  D.  ^  The  day  of  .      ^ 

ats.     >     The  defendant  by  his  attorney,  [or  <  in  person,'  &e.] 

^  B.    J  says  that  the  plaintiff  ought  not  further  to  maintain  his  action,  be- 
cause the  defendant  now  brings  into  Court  the  sum  of  £        ,  ready  to  be  paid 
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to  the  plain tifi*.  And  the  defendant  further  says,  that  the  plaintiff  has  not  sus- 
tained damages,  [or  in  actions  of  debt , '  that  he  is  not  indebted  to  the  plaintiff,'] 
to  a  greater  amount  than  the  said  sum,  &c.  in  respect  of  the  cause  of  action  in 
the  declaration  mentioned,  and  this  he  is  ready  to  verify, — wherefore  he  prays 
judgment  it  the  plaintiff  ought  further  to  maintain  his  action." 

18.  No  rule  or  judge's  order  to  pay' money  into  Court  shall  be  necessary,  ex- 
cept under  the  3  &  4  Will.  4,  c.  43,  s.  21,  but  the  money  shall  bo  paid  to  the 
proper  officer  of  each  Court,  who  shall  give  a  receipt  for  the  amount  in  the 
margin  of  the  plea,  and  the  said  sum  shall  be  paid  out  to  the  plaintiff  on  de- 
mand. 
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19.  The  plaintiff,  after  the  delivery  of  a  plea  of  payment  of  money  into  Court,  Proceeding' 
shall  be   at  liberty  to   reply  to   the  same,  oy  accepting   the   sum  so   paid  into   ^{f  plaintiff 
CouH  in  full  satisfaction  and  discharge  of  the  cause  of  action  in  respect  of  which    of'SJo^n*<Jr"jSto 
it  has  been  paid  in,  and   he  shall  be  at   liberty  in  that  case  to  ta.^  his  costs  of  Court. 
suit,  and  in  case  of  non-payment  thereof  within  forty-eight  hours,  to  sign  judg- 
ment for  his  costs  of  suit  so  taxed  ;  or  the  plaintiff  may  reply  "  that  he  has  sus- 
tained damages  [  or  '  that  the  defendant  is  indebted  to  him,'  as  the  case  may  6e,] 

to  a  greater  amount  than  the  said  sum,"  and  in  the  event  of  an  issue  thereon 
being  found  for  the  defendant,  the  defendant  shall  be  entitled  to  judgment,  and 
his  costs  of  suit. 

« 

20.  In  all  cases  under  the  3  &>  4  Will.  4,  c.  42,  s.  10,  in  which,  after  a  plea   Comraenco- 
la  abatement  of  the  non-joinder  of  another  person,  the  plaintiff  shall,  wit4iout   ment ofdecla'. 
having  proceeded  to  trial  on  an  issue  thereon,  commence  another  action  against  Sea  of*'^**^ 
tbe  defendant  or  defendants  in  the  action  in  which  such  plea  in  abatement  shall   joinder."^" 
have  been  pleaded,  and  the  person  or  persons  named  in  such  plea  in  abatement 

as  joint  contractors,  the  commencement  of  the  declaration  shall  be  in  the  fol- 
lowing form : — 

«  [Femre.]  ^.  B.,  by  E,  F.  his  attorney,  [or  *  in  his  own  proper  person,'  &c.] 
complains  of  C.  D.  and  G.  H.  who  have  been  summoned  to  answer  the  said  A. 
B.f  and  which  said  C.  D.  has  heretofore  pleaded  in  abatement  the  non-joinder 
of  the  said  G.  /f.,  &c.  [the  same  form  to  be  used  mutatis  mutandis  in  cases  of 
arrest  or  detainer.] 

21.  In  all  actions  by  and  against  assignees  of  a  bankrupt  or  insolvent,  or  exe-    Charaaer  of 
cutors  or  administrators,  or  persons  authorized  by  act  of  parliament  to  sue  or  assignees, Sic. 
be  sned  as  nominal  parties,  the  character  in  which  the  plaintiff  or  defendant  is   ^^  be  taken  as 
stated  on  the  record  to  sue  or  be  sued,  shall  not  in  any  case  be  considered  as  an   fesT'speciairy 
issue,  unless  specially  denied.  deuie(L 


PLEADINGS  IN  PARTICULAR  ACTIONS. 


I.  Assumpsit. 

1.  In  all  actions  of  assumpsit,  except  on  bills  of  exchange   and  promissory   Effect  of  non- 
notes,  the  plea  of  non-assumpsit  shall  operate  only  as  a  denial  in  fact  of  the   assumpsit. 
express  contract  or  promise  alleged,  or  of  the  matters  of  fact,  from  whiteh  the 
contract  or  promise  alleged  may  be  implied  by  law. 

Ex,  gr.  In  an  action  on  a  warranty,  the  plea  will  operate  as  a  denial  of  the   Warranty. 
fact  of  the  warranty  having  been  given,  upon  the  alleged  consideration,  but  not 
of  the  breach;  and  in  an  action  on  a  policy  of  insurance,  of  the  subscription  to  Policy. 
tbe  aJleged  policy  by  the  defendant,  but  not  of  the  interest,  of  the'dommence- 
ment  of  the  risk,  of  the  loss,  or  of  the  alleged  compliance  with  warranties. 

In  actions   against  carriers  and  other  bailees,  for  not  delivering  or  not  keep-   Carriers  and 
illg  goods  safe,  or  not  returning  them  on  request,  and  in  actions  against  agents 
for  not  aeeounting,  the  plea  will  operate  as  a  denial  of  any  express  contract  to 
tbeeSect  alleged  in  the  declaration,  and  of  such  bailment  or  employment  as 
'vronld  raise  a  promise  in  law  to  the  effect  alleged,  but  not  of  the  breach. 

Vol.  I.  63 
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Ouodi  Nld.         f  n  sD  aclina  of  irtdcbUaivt  attumptU  for  goods  lold  and  dalivered,  the  plea  of 

noD-uaumpait  will  operate  aa  a  denial  oflha  ule  and  deliver;  in  poiut  or  fact  > 

L  .      >■>  the  like  aclioD  for  -nione]'  had  and  received,  it  will  opciale  aa  a  denial  boll* 

CXVlttl  -  <■''>'■«  receipt  of  the  wotiey  and  the  eilateace  of  thoae  lacu  which  make  aacti 


liahaiKii  of  the  bill  or  note. 

3.  In  cverj  Rpeeie*  'iraisDoipail,  all  Baltera  ia  confeMion  anil  avoidaDco,  ia- 
cluding  Dol  onl;  iboae  h}  waj  of  dtacharge,  but  tboae  which  show  the  tnnMc- 
tion'to  ba  either  void  or  voidable  in  point  of  lavr,  on  the  ground  of  fraud  or 
oiherwiae,  shall  ba  apecialtj  pleaded.  Ei- gr.  infancj  ;  coverture;  releaie; 
pajriDpnt ;  perfbrmancc  ;  illDgalitj  ofcanaidarBlioD  either  hf  alatDle  or  commoB 
law  ;  drawing,  indoraing,  aoccplitig,  dec.  billa  or  notea  bj  waj  of  acGomiiioda' 
IJOD  ;  aet-olf;  mutual  credit;  uDaeawortbiiiesa ;  miaiepresenlation ;  conceil- 
uienl;  deviaiioDi  and  vatioua  other  de/encea,  moat  be  pleaded. 

4.  In   nrliona  on    pnliciea  of  inaurance,  the  inteieil  of  the  asaared  maj  bo 
''  averred  thua  :  "  That  Jl.,  B.,  C,  and  D.,  or  aoma  or  one  of  them,  were  or  was 

inlereilcd,"  dec. ;  nnd  ii  ma;  also  be  ovorrcd,  "  that  theinanrance  waa  made  for 
Ibe  uac  and  beaelit,  nnd  on  the  account  of  the  peraon  or  pcnoiis  lo  jnteraalad." 

II.  lit  CovzKiHT  iMLi  DeeT. 

1.  In  ilebl  on  Bpcciahy  or  covcoani,  the  plea  of  noa  uf/accum  shall  operate 
aa  a  denial  of  [he  execution  of  the  deed  in  point  of  fact  onlv,  and  all   other  de- 

fenoes  shall  be  specially  pleaded,  i—'-'^ ■-■-■-  — ■"  ■•-  '-"•    ■ 

lulcfy  void,  aa  well  ae  those  wfaicb 

2.  The  prca  uf "  nit  dtbtt"  shall  not  be  allowed  in  any  bciIod. 

a  3.  ta  aclinna  of  debt  on  aimple  contract,  other  than  billa  of  exchange  and 
promissory  miles,  the  defendant  may  plead,  that  "  he  never  waa  indebted  >D 
manner  and  form  as  in  the  declaration  alleged,"  and  such  plea  shall  have  the 
■  ima  npcrnllon  as  ihe  plea  of  non-aBsumpsil  in  indebitatut  aananptit,  and  all 
nailers  in  cuntcsaian  and  avoidance  shall  De  pleaded  specially,  ai  above  direct- 
ed in  acliona  ofnsnumpsil. 

,,  4.  In  other  actions  of  debt,  in  which  the  pleB  of  nil  dtiel  bes  been  hithen» 
allower),  ind  rilling  I  hose  on  bills  of  exchange  and  promissory  notes,  the  defen- 
dant shall  den;  specifically  some  particulsr  matter  of  fact  alleged  in  the  decla- 
nti«i,  or  pfead  specially  m  confussion  and  ivoidance- 


nf  ton  dctinet  shall  operate  as  a  denial  oflha  detention  of  Ibe  goods 

if  the  plaintiff's  properly  ihsre'         -i--  -■'       j- 

It  ba  adroisiiible  under  that  plea 


I.  In  n. 
of  ihe  trreach  of  duty,  or  wrongful  act  alleged  to  have  been  committed  by  tl 
d  Dot  of  the  facta  alaied  in  the  indncement ;  and  no  other  defeni 
than  such  denial  ahoU  be  adaiissible  under  that  plea;  all  other  pleas  in  denial 
ahall  lake  issue  on  some  particular  matter  of  fact  alleged  in  the  declaration. 

n  on  tbecaae  for  a  nuiaance  lo  the  occnpalion  efal 
I —  .__  1      ..        .   ^  (,f  no[  juilly  will  operBle  aa  a  I 

leged  trade  in  such  a  way  aa  (o  be  a 
md  will  not  operslc  as  a  deiiial  at  Ilia 
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In  aD  action  on  Ihe  case  for  obalrucltng  a  riglil  of  way,  bucIi  plea  will  operate   Klghi  orwajr. 
■B  a  denial  of  Ihe  obalruction  ouly,  and  not  of  ihe  plain  till' 's  right  or  way  ;  and 
in  an  action  for  convening   the  (^aiatiff's  goods,  the  conversion  only,  and  not  Tiottt. 
Uie  plninlilT'a  title  to  the  goods.  * 

In  an  action  of  stnnder  of  the  plaintiff  in  bia  office,  profesgion,  or  trade,  the  Blandn. 
pleaof  ootguilly  will  opeinle  to  the  same  exlenl  proctaely,  as  at  present,  in 
denial  of  speaking  Ihe  worda,  of  speaking  them  maliciously,  and  in  the  sense 
imputed,  and  with  reference  to  the  plaintilT'g  oflice,  profession,  or  trade,  but  it 
will,  not  operate  as  a  denial  of  the  (act  of  the  plainlitl  holding  the  office,  or  Le- 
inc  of  the  profeaaion  or  trade  alleged. 

In  actions  for  an    escape,  it  wllloperale  as  a  denial  of  the  neglect  or  default  ^''*f- 
el  the  ■heriff,  or  hia  officers, but  not  of  the  debt,  jjdgmKnl,  ur  preliminary  pro- 
ceed! n  ga- 
in tbia  rorm  oriction  against  a  Carrier,  Ihe  plea  of  not  gultly  will  operate  aa    Carriers. 
■  denial  of  Ihe  low  ot  damage,  bnl  aot  of  the  receipt  of  the  goods  by  Ihe  de- 
ftodanl  as  a  carrier  for  hire,  or  of  the  purpose  fur  which  tbay  were  received. 

3.  All  mallera  In  confeaaion  and  avoidance  ab all  be   pleaded  specially,  as  in  ^''y'",'* 


I.  la  actions  of  treapossfuara  cJoHiaM/raftl,  tbe  cloaeorplace  in  whicli&c.  j''J^','t'" 
mnst  be  designated  in  the  declaratioD,  by  name  or  abullala,  or  other  description,  '  ""' 
in  failure  wtaereoTthe  defendaal  may  demur  specially. 

3.  la  actions  0flreBpass5((ar(<;(aiuuT»/r«?i(,  the  plea  of  not  guilty  shall  op.    ^^.■"'of  Rl" 
erate  aa  a  denial  that  the  defendant  committed  the  trespass  alleged  in  Ihe  place    rni!»pM 
menlioned,  but  not  aa  a  denial  of  the  plainlifT's  posaesaion,  or   rtghl  of  poasea-   ^orscJod- 
•ioB,  of  tbal  place,  which,  if  intended  to  be  denied,  must  be  iravened  specially.  '■""Av^'- 

3.  In  actions  of  trespass  da  iaitU  aiporlaCia,  the  pleuarnui  guilty  shall  operate  '"  'f'''!"' 
aa  a  denial  that  Ibe  defendant  having  committsd  t^e  ^^l^HpaaTl  alleged,  by  taking  pariaiii,"' 
or  damaging  the  goods  mentioned,  but  not  of  the  plainliQ"ii  properly  therein. 


n  of  trespass  jaars  etaitsuin /regit,  Ihe  defendant  pleads    Kighiarwi) 


iaiue  is  taken  thereon,  the  plea  shall  be  taken  distribuiivcly  -,  and  if  a  rial 
way,  with  cattle  or  on  foot  only,  shall  be  found  by  tlic  jury,  u  verdict  shalT 
lor  Ihe  defendant  in  respect  of  such  of  the  Irespasaea  proved  us  biiull  bo  Justi 
by  Ihe  righlofway  ao  found,  and  for  Ihe  plainliO' in  respect  of  such  of  the  i 
passes  aa  shall  not  be  so  Justified. 

S.  And  where, in  an  action  of  liespass  auare  c/niuum  /refit, 
pleads  a  right  of  common  of  paature,  for  divera  kinds  of  caiilu,  i 
sheep,  oxen,  and  cows,  and  issue  is  taken  .  ibereon  |  jfariglitaf 
some  particular  kind  of  eommonable  cattle  only,  be  found  by  the  ji 
aball  pass  for  Ihe  defendant  in  respect  of  such  oftho  truspaasea  pr 
be  juatilied  by  the  right  ofcommon  so  found,  and  for  the  plaintiO' 
the  Ireaposaes  which  ahall  not  be  so  justified. 


And  in  all  actions  in   which  such  right  of  way  oi 
similar  right,  is  so   pleaded,  that  the  allegations  na  ti 
ipable  of  being  construed  d is tribu lively,  tfaey  sha 


nothing  contained 

>g  in  particular  nctic 
ir  date  before  the  li 
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hsua,  J«dgmeHli,auil  otiicr  Proceedings  in^cliont  commtnci-d  *j)  Prweirj  anJtr 
2  W.  4,  f.  3!),  shall  be  in  Iht  ttieril  Formt  in  tki  Sehtdtde  hernnU  »nm.xed, 
orlolheHkt  rffrel,tDU\B.iit  mulandis:  Frovidtd,  tktU  in cait  of  wm-eonpH. 
anrt,  the  Court  or  a  Judge  may  gin  leare  to  amend. 


Ki,"J-l  In  llie  Common  I' 

Beni.h,  Com-  In  ilie  Eicheiui 


The  tdatt  of  dtclaration]  day  of  in  lIis  jeirof  our 

Lord  18         . 

wn  propar  person,  or  hj 
liitted  by  the  Court  hete  ta  prosocuie  Tor  tUe  said  A.  B.,  who  » 
infinl,  williin  Ihe  aga  of  iwentj-ono  yenrs,  ns  the  neit  friend  o(  the  Mid  A. 
B.,  a>  the  caet  may  be\conip]aiaM  of  C.  O.  wbo  baa  been  EummoUEd  to  iniwer 
the  said  A.  B. ;  [or  orrealed,  ordclained  in  cuelodj  by  vtrloe,  or  aerTed  with  » 
copy  flj  tilt  casi  m*y  *<  of  n  writ  iesued  on  [i/aC«  of  first  irrif]  ihe  day  of 
in  the  yaor  of  our  Lord  16  nut  nf  the  Cnurl  of  nur  lord  the  king,  before  the 
king  liiniaalf,  ai  Wcslminater,  (or  oul  of  Iho  Court  of  our  lurd  Iba  king,  before 
hia  jusliCHB  at  WeKtminater,  or  oul  of  ibe  Court  of  our  lord  the  king,  before  ifae 
Baronaof  hiaEichaquer,  atWealrainater,  [flJlA«f(iK™nyii!,]rDr  that 

[Copy  lliH  declaration    from  ibeae  worda  lo  ihe  end,  and  the  plea  and  auhet- 
Duent  pleadings  to  lbs  joinder  of  isaue.] 

Thereupon  the  alierlff  jjl  commanded  that  hn  canxe  lo  come  here  oQ  the 
day  of  lwci\  e  Ac,  by  ivbom  &c.,  and  vrlio  neither  die,  to  recognize  &C'j 


[Cujjy  lh<i  ixfiiG  to  iho  end  of  Ihe  award  of  the  venire,  and  proceed  at  fol- 
.    Iowa:-] 

Aflorwards,  on    the  [Ittte  of  disiringai  or  habeas  corpora,}  Amj  tt 

iiithovour  the  jury  between  llie  partjea  aforeaaid   i<  reepited 

hero  until  the  (rilurn  day  of  distringas  or  habeas  corpora,']  day  of 

uuleaa  sIidII  firal  come  on  the  f^rsl  day  of  sittings,  or  commission  day)/ 

assizes,]  day  of  at  according  lo  ibe  form  of  the  ctatute  Id 

aucb  case  nisJc  Lind  Dtovided  for  default  oflhejurors.  becauae  none  oflbemdid 
appear.     Therefore  let  ihp  abcritl'  have  Ibe  bodiea  of  iho  aaid  jarori  accord inglj.- 
[The  pOEUa  ii  lo  be  in  the  uaual  form.] 

[Cony  iLa  i^auo  lo  (he  end  of  the  award  of  Ihe  venire,  aud  proceed  nafol- 
'    Iowa:-] 

^Herwarda  the  jury  belBeon  (he  parlies  ,ia  rcspiled   until  the  [nfurn  of  dii- 
iringas,oT  habeai  coTjiora,]  day  of  unleea  shall  firal  come  on 

Ihe  [day  of  sittings  or  nisi  prius]  day  of  ol  according  to 

the  form  of  Lho  mululo  in  ihai  case  made  and   provided  for  default  of  the  juron, 

Altorivardd,  on  iho  [day  of  sigTiing final  judgment]  day  of  came 

the  parties  aforesaid,  by  Iheir  respective  altornies  aforeaaid  [or,  as  Ihe  case  may 
i<ij,  and  before   whom  the   said  issue  was   tried,  halb  lent  hither  Lie 

record,  had  before  him  in  these  uords: — 


\ 
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unsaeii ;  and  tlno  £■  Tor  hti  c<wU  ind  rhaTgei,  by  the   Courl  bera  ad- 

judgsd,  or  increase  lo  ihe  said  A.  B.,  witb  hii  aaaeiil,  wbich  aaid  damagsa,  cohU, 
aadcharges,  in  the  whole  auoiiDt  to  £        and  Ihe  aaid  C.  D.  in  mercy,  dec. 

[After  (he  joioder  of  iaaue  proceed  as  followa  : — ] 

And,  roraamuch,  as  the  aum  sought  to  be  recovered  in  this  suit,  and  indorsed  | 
OD  Ihe  said  writ  of  Bumnions,  does  not  exceed  twenty  pound),  hereupon  on  forr 
Ihe  [teste  of  writ  of  trial]  dny  of  in  the  year  pursuant  lo  (ha  {""; 

statute  ia  that  case  made  and  provided,  (he  shtrilf  [nr  the  judge  of  ,  being  "^i 

a  Courl  of  record  for  the  recovery  of  debt  in  the  said  county,'  as  the  case  may  iho  i 
ht\  a  commanded  (hat  he  Bummon  twelve  &c.,  who  neither  Slc,  who  abnll  be-« 
sworn  truly  to  try  the  issue  above  joined  between  the  parlies  aforesaid, and  thai 
he  proceed  lo  try  aucb  issue  accordingly,  snd  when  the  same  shall  have  been 
tried,  thai  be  make  known  to  the  Court  here  what  shall  hav 

to  him " 

a  the 

William  the  Fourth,  by  &c.    To  the  shariS*  of  our  countv  of  [or  to  the        No.t. 

judge  of  being  a  Court  of  record  for  ibe  recovery  of  debt,  in  our  county  Form  of  wri 

of  aa  the  case  mag  be.]  ofitrtl. 

Whereas  A.  B.  in  onr  Court  before  us  at  Westminater  [or  in  our  Court  before 
our  justice!  al  Weslminiitor,  or  in  our  Court  before  the  Barons  of  our  ti^icheqiror 
Bl  Wealmin>ter,a*[Ae«aj<fnair«e,]  on  (he  [dale  of  Jirat -arit  ef  ttimmons} 
day  of  last,  impleaded  C  D.  in  an  action   on    promises  [or  as  ihe  case 

mag  i«.] 

toyin</^hy,] 

And  whereas  the  defeadonl,  on  the  day  of  last,  by  his 

attorney  [or  as  Iht  case  nwy  6*,]  came  into  our  aaid  Court  and  laid  [Am  recHt 
Ike  pUa*  and  pleadings  lo  the  joinder  of  issue,]  and  the  plaintilT  did  Ibe  like. 
And  whereas  the  sum  sought  lo  be  recovered  in  Ihe  said  action,  and  itidnrsed  on 
the  writ  of  summonB  ihorein,  does  not  exceed  twenty  pounds,  and  it  Is  lilting 
that  the  isBue  above  joined  should  be  tried  before  you  the  aaid  sberifT  of 
[or  ia6ge,as  Ihe  casemay  bt,]  We,  therefore,  purBuanl  lo  Ihe  alatute  in  BUch 
case  made  and  provided,  cammand  you,  thai  you  do  summon  twelve  free  and 
lawful  men  of  your  county,  duly  qualified  accordiOE  to  law,  who  are  in  nowise 
akin  to  the  plainlifT  or  to  the  defendant,  who  ■ball  be  sworn  iriity  to  try  the  said 
issue  joined  between  the  parlies  aforesaid,  and  Ihalyou  proeeed  to  try  such  issue 
hen  the  same  sbBll  have  been  trted  in  manner  aforesaid,  We 
you  tnake  known  10  UB  al  Wealminstei  [or  toour  jUBlicesBl 
Westminster,  or  lo  the  Bsrons  of  our  said  Exchequer,  aj  tie  fajsmog  is,]  what 
shall  hAve  been  done  by  virtue  of  this  wril,wiih  the  finding  of  the  jurv  hereon 
indorsed,  on  Ihe  day  of  next.     Witness  at  Wesiminstcr, 

the  day  of  in  Ihe  year  of  our  reign. 

Allerwarda,  on  the  [day  of  trial] 

pi  ai  miff, 

lamed,  [or  BsiAe  ease  may  be,}  and   Ibe'jurors  of  iilc'vei'drM. 

led  BB  within  commanded,  also  came,  and  boing  du- 

I  wilbin'menlionedf  on  their  oalh  said,  llmi,  &,c. 

[After  the  words  "  duly  sworn  10  try  the  issue  wilbin-mealioned,"  proceed         no.T. 
as  follows  :— ]  ^^™  <■'  1"- 

And  were  ready  lo  give  iheir  verdict  In  that  be  half,  but  lh«l  lheaaid.y.  £.  being  <^d!h>  a  u'an- 
aolamnly  called,  came  not,  nor  did  be  further  proeecute  his  said  suit  Hjtainsi  tha  ""''  '"kc" 
laid  C.  O.  ■  '■'""■ 


W 
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[Copj  the  issue,  and  then  proceed  as  follows; — ] 

Aflerwsrds,  on  ibe  [^y  of  signing  judgmaU]  dav  of  in  the  v( 


Formofjudg- 

plilnillT  iREt 

irlal  b)r  the      ot  tht  eeti  may  te,] 

■biilff.  whom  iha  said  issue  i^^iue  uu  m  us  lhsu,  iiiiiii  hu 

lioned  writ,  with  an  indarsamnnl  Ihereon,  which  ■ 
words, to  wil: — [Ci/py'the  indorsantnt.} 
Therefore  it  is  considered,  du:.  [in  iht  tamefom 


in  the  year 

■resaid  {or 

eata  may  te,]  befora 


id  iudorsemeDl  ia  ii 
I  before.] 


I 


)■ 


i 
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